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an Appearance. Mod. Ca. 42. 
But if the Tenant ot Defendant be in Court, and fays that he will dot 
+ appear this is not an Appearance. 1 Rel. 580. J. 1757. 
x. - if the Tenant in an Afſiſe dale Saat and another a s for * ö 
as his Bailiff, and he comes ys Court, e him * his — N 
this is no Appearance; for comes” for anot e a ws. to'difa 3 
| His Bailiff, 1 Rot, 580. . 20. 
© Vo, if the ae woreſtta the beteten for his Debeodarie, if be 3 
of it; it ſball not be an Appearance, Xf he ter warde ſends back 4h: De- 
claration. r - 
8c If before the Wiit ines, he nodemtakes that bew appear} its not 
an Feen tho' the Writ be after wards ſhewn to him. Mod. Ca. ; 
80, "if he undertakes, after the Writ is ſued out, but afterwards reſuſ Phe 
ſhall be com llable to enter an Appearance, bot it 18 no Lppca ll it 
is entred. Mod. Ca. 86, 3 7 TR, n 
So it is not an Appearance, if it is e PEE whether, he appeared 
or not, ought to be tried by the "Record. Bro; at za. A 
(466.) 92 2 a Keihw, 180. | 3 


* 
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N , 4 = 
* 
1 * 


* 


. : P L. E A D E RN. * 
3 ie Aﬀign.ag inſt a Bailiff and Commonalty, it = not an Appearance, 
| | they are but one * 


af a Une, and. pre if the Huſband appears 
. Vide Poſt, (B. 4, 10.) ? 


| ö | | 47 2 7 
*5 EY *. (8. 2. 05 When it ſhall be entred./ 
4 ” 


Als on a in-C. B. ſhall be entred in the Filazer's Office 
"EX ich it iflved. te Arr. 31. 

an, Attachinent of Privilege it ſhall be entred in the Remembrance 
the Prothonothryout of whoſe Office it iſſued. Att. 31. 


; 2 1 or Common Bail to be entred 


de abe i R et the. Proock,: an Pein of f, to the 
"= Hor. which Judgment in be at rage "immediately and Execu- 


the g's = Am. 1: The Atorby for the Plaintiff or Demandant 
arrafft'of Attorny the ſame; Term he-declares ; and the _— 
13 5 


hae 0 3 3 How it hall be enforced;”) 


16 an Ak þ againſt av Older of/« Court, he ought appear of No- 
iery de ſhall be condemned; for he is W  Ocurs 
80.. L 22. ME 6. 4. 
an Artorgy'; being upon Record "uf is always preſent in Court. 
a Sheriff upon bis Account, 1 Rel. 580. J. 25. Mz 
4 Man. who is a Priſoner in e e Couee 8 H. 6. 16. Bro. De- 


293 . iſ ib dee ee g 
| therefore; if uch a one be be 


| tor an, Appearance. Bra. Ba. 


apaipſt a Priſoner in the Fleet, may ſue forth his Original and have an Habeas 
Corpus directed to the Warden to 12 * up the Prifoner at a certain Day in 
Term before the Juſt. of C. B. and put i 4 Declaration on ſuch Original 
againſt the Priſoner preſent at Bar, who Mall be bound to appear in Perſon 
2 Attorny, and if he dees not plead on a Rule given to be out in 8 Days 
rip ap ig ed Judgment by Ni dicit ſhall be Sees againſt him. 
S5 N. & M. 21. 18 arreſted on any Writ out of the 
PA at We 4 and detained for want of Sureties for his Appearance, 


returnable, may declare and eagle a Copy of à Declaration to be delivered to 
the Priſoner or Gaoler in whoſe Cuſtody. 


appear and lend, 2 FRY 


HL ha ment; as if he bad appeared and 
refuſed td 9 *. * oe ©; 1 


By the Fr. 12.4 ©: If the Cave of A ion molt ge bl ot i 
Inferior Courts to 184 FA 7 thy Plaintiff ſhall- 20 
' be vich a Cop of he Proceſs; and If an A 


che St. GNM. 21. F 9 10 I. 3. c. 25. . 33.) 
er 80 


t. 1 Rol. 580. J. 29. And 
ai Corpus there is no Occafion 


By the S. 13 Car. 2. 2. Sf 4. Any, beg Canſe of Perfonal Aden 


the Plaintiff, before the End of the next Term aſtor ſuch Proceſs mall be 
he is; and if the Priſoner does not 


eſt, but ſhall petfonally ſervs;- 
rance be not 6 


I a Man arreſted upon Proceſs is bailable and 1 Sorety, che 285 F 

| diſmiſſes him, if Common Bail is ſufficient, on the Undertaking of fare 8 

doe of the ſame Court to appear for Him Is pecial Bail is required, Mie - 
WEL. 4 Shen wha Bond with Saree for hv Appearance the Rein of ie 


u the SEX 2. Sel, 2, The Sheriff ſhall not requi | 30 
r the Penalty of 4 ' for A T an Arteſt or Proceſs; out K. n 
r dale the Cauſe of ARion pecially A ras in-the Writ...” _ 
=. fe or 8 "M Statute the Clauſe of 2 dae l was infereed 1 in Provels 
> ORE __» And wards, by Rule of Court before. es Ch. 1 [7 wav kel! in. 
_— 7  Procelat of C. B. Comp. Sol. 67. 2 | 

| 5 Aan A eee eee. 


and tes not enter 
= . OE | Aran, & w be eu of the 
4 n termand Appearance” 
If the Party afterwards counte | | 
compellable to enter an Ap Pr. R. * 1 & \ (RE 

But if there are ſeveral Beedle, the den i bound wh 15 appar . 

for ſuch of them as give. him Autherity Pr. R 39. N Sal. N N 
*If upon an Azreſt the Sheriff takes Sure ety for Af nce, and the. Party 2 
5 806k dot appear, the Sheriff may be amerced, on a ule being being given 9 bring 
| 25 and ſo rories g quotzes. . Comp. Att. 311. e 
4 "ogy; uſual way 's 0 ahn be Be L-Bond to the Pip. vu Bail 
And now, by w—_ 48 + m. 16. If on an amen by! Procth gem 
the Courts at Weſiminſter the Sheriff, &c. takes Bail, he at the Requeſt and 
Coſts: of the Plaintiff ſhall afſipn/to bigi the Balk Bond, Ge. by ind fag 
8 it under his Hand ey Seal — preſence of 2 Witneſſes, which: may e 
done without Stamp if ug eke put in Suit? And if fich Bond be for 
eited, the Pang N in his own Name, and the Court may, by a. 
ode Rules of Court, give ſuch Relief to the Rao o. Defendant in 2 
nal Action, or to the Bail, r able whach Rule ge be in the 
ture of a Defeazanee to the B- B. | 
hut an Action upon the Caſs. vot 15 bnd the 8 Leit 15 a Kl 
| Return; for he is ; compillable v Bail by _ St. 23 H. 6. 10. R. 

2 Sand. 60. 1 Sid. 23, 439. 3 1 fo. 8 07. I. 50. R. Ney 39. 
If the Plaintiff "I not take an Aﬀignment of the © Bal Bond, but pro- 
ceeds, by Amerclamentzof the Sheriff, to enforce the Appearance of the 

Defendant, he. ought to give 4d. to the Sheriff to make a Return of the Writ, 

and if. he returns Cini Corpus, or Redaidit ſe, he ſhall give a Rule to the 

* _ _ - Sheriff to have his Body on Pain of 405;.and"if he has it not, he may have 

an Habeas Corpus, upon which the Sheriff can return nothing (if he has not 

tte Body) but Larguidus in Priſond, and then ſhall iſſue a Duces tecum licet 
+ Janguidus, if the Sheriff. does not return the Halent Corpus, he ſhall be amer- 

Fed; and ſo totics guoties, aid the Amerciaments may be eſtreated into the 

| Crown Office, und my thong into the Exchequer. "Chg Air. 311. Vide 
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| a 2 * 10 an Addon againſt a Huſband ad be” j if the. Eluat be EY Sat 


n wa Capia as or Exigent out of B. R. he ſhall f * in Priſon till Bail * | 
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So, if he appears on the Exigent. 1 Ref. 583. J. 5. R. Cro. El. 370. 

So, if he appears on the Original, 1 Rel, 583. J. 15. 

So, if the Huſband is arreſted on a Latitat. 1 Rel. 583. J. 30. Pr. 
Reg. 66. 4 
And if the Huſband be an Attorny, &c. he cannot appear in Perſon and 
t in Bail for his Wife, but he ought to put in Bail for himſelf and his 
ife ; for he ſhall not have Privilege in an Action againſt him and his Wife. 
R. 1 Rol. 580. J. 45. Vide Attoruy, (B. 17.) | : 

80, if the Action be againſt Huſband and Wife as Executrix. R. Cro. E!. 
118. 1 Leo. 138. X 

So alſo, in an Action againſt Huſband and Wife in C. B. if the Huſband 
comes in upon the Capias or Exigent, he muſt put in Bail for his Wife. Bro. 
Defalt 7. Bro. Baron and Feme 5, 8, 37. 1 Rol. 583. J. 10. cont. for 
a Szperſedeas ſhall go for the Huſband and he ſhall go without Day; for he 
cannot anſwer without his Wife, and Proceſs ſhall continue againſt her till 
ſhe be waived. R. acc. for the Appearance of the Huſband ſhall not be re- 
corded, nor a Superſedeas allowed for him till he gives an Appearance alſo 
for his Wife. 1 Leo. 138. Cro. El. 118. R. Hob. 79. 

So, if the Huſband be taken on a Capias or Exigent. Bro. Baron and Feme 
I, 10. R. Cro. Car. 58. | | | 
So, if the Huſband be outlawed and ſue a Charter of Pardon and a Scire 
Facias upon it; it ſhall not be allowed without his Wife, Bro. Baron and 
Feme 10, 19. R. Cre. Car. 58. r | | 
| So, in an Action againſt Huſband and Wife, if the Huſband appears by 
— he ſhall enter an Appearance for both. 1 Brownl. 46. Med. Ca, 
86. 1 6. 55 


So, if he gives Bail, he ſhall give it for both. Mod. Ca. 17. f Vent. 49. 


1 Sal. 115. 
In an Aion againſt Huſband and Wife if the Wife be taken on the Ca- 
pias and not the Huſband, an Exigent hall iſſue againſt the Huſband, Et iden 
Dies datus to the Wife. Bro. Baron and Feme 1. But it is faid that the Wie 
ſhall go without Day. Bid. 10, 11. Vide Po, (B. 10.) R. 2 Cro. 445. 
Cro. Car. 58. Hutt. 86, Semb. 1 Vent. 49. hy 
So, if the Wife renders herſelf on the Exigent. Co. Car. 58. Hutt. 86. 
So, if the Huſband was before in Cuſtody, and the Wife is taken, and Non 
ft inventus returned for the Huſband ; the Wife ſhall be diſcharged upon 
Common Bail, and other Proceſs (hall 29 againſt the Huſband with an idem 
Dies to the Wife. R. 1 Sal. 115, N 6 
If the Huſband and Wife are both taken upon the Capias, the Huſband 
only ſhall be committed, if he does not give Bail for himſelf and his Wife, 
and the Wife ſhall be diſcharged. Adm. i Lev. 1. Semb. cont. 1 Vent. 49. 
Acc. 1 Lev. 216. | Arey; 4 | 
If the Huſband on the Exigent be returned autlawed, the Wife ſhall go 
without Day, for the Proceſs is determined. Cro. Car. 58. Hutt. 86, 
If the Proceſs continues till the Huſband is outlawed and the Wife waived, 


and ſhe be taken upon Proceſs, and the Outlawry of the Wife is pardoned but 


of n not, the ſhall be diſcharged from her Impriſonment. Dy 
271. 6. 1 Sid. 21. | . 1 

Tf the Huſband be taken, or renders himſelf on the Exigent, and the Wife 
is returned waived, the Huſband: ſhall. go without Day. Cro. Car. 58. 


If the Huſband and Wife are bolh taken, the Wife thall be diſcharged, 
tho" the Action be againſt them for the Debt of the Wite dum ſola, and ſhe | 
ug * 


was firſt in Cuſtody. N. 1 Leu. 216. 
So, if both are taken in Execution. R. 1 Lev. 51. 


N 8 < N , 
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he Return of. 
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But, if there be Judgment againſt a Woman, who afterwards marries, Ex. 
ecution PRESENT Wite only, and fhe-ſhall be in Execution. R. 2 Co. | 

8 2 Bul. G. 41 

So, in B. R. if the Wife be arreſted and not the Huſband, the Huſband 
is not-compellable by the Courſe of the: Court to appear for himſelf and bis 
Wife. Per Cur”. 1 Rol. 583. l. 30. | 

So, in B. R. where the Huſband is eompellable by the Courſe of the Court 
to appear for himſelf and his Wife, it is in the Blection of the Court whe- 
ther he ſhall be compelled to give Bail for his Wife; for all us are in 
the Dy. of the Court. R. 1 Rol. 583. 423. 


G. 5. ) At what Time the Appearance ought to be. 


, The Defendant _ to appear, regulatly, at the Return of the Writ, or 
of Proceſs. Ch. L. 135. a, 

And if he does not appear at the Return of the firſt Proceſs, he may at the 
Return of any ſubſequent Proceſs. * 

By Rules upon the Sr. 4 &'g V. & M. 21. If. a Declaration be delivered 
to a Priſoner, according to that Statute, before Menſ. Paſ. or Craft. Animar”, 
- and t of it. filed with the proper Secondary, the Defendant ought o 
enter his Appearance with the proper Officer 2 Ls Days after Eafter or 
Michaeimas Term, otherwiſe upon a Rule given pear and plead to be 
expired in 8 Days, and to "ip given after the Procel aps pon which he was 
taken is returned, and on a Copy of the Afidavit rf to the Protho- 
n pearance is entred, judgment ſhall be 
ſigned againſt the Defendant. Jide Poft, (C. 4. E. 110 2 Rules and 
Ur ders of C. B. 114, 115.) 

So, if a Declaration be delivered in Hill. or Trin. Term, or upon or after 

Menf. Paſ. or bites Animar. in Eaft. or Mich. Term, the Defendant ought 
to enter ce within 2 Days before the Eſſoin _ of the next 
Term. Ci Rates and Orders of of C. B. 115.) 
So, in Replevin, if the Proceſs continues till a Pluries iſſues out af Chan- 
cery, upon which the Sheriff returns in Bank, Property claimed, tho no Day 
is given by this Writ to the Parties, but to the Sheriff to excuſe his Con- 
tempt in not executing the Writ before; yet the Parties may appear: Other- 
-wiſe there would be a great Miſchief; for there is no other ſubſequent Pro- 
ceſs. K. 1 Rol 581. J. 40. Dub. Dy. 246. 2. 

So, if a Pluries was returnable in Mich. Term and nothing i is done uu 
Eat. the Parties may then appear if they will. 1 Rol. 58 1. J. o. 

So, if, after a Pluries upon which the Sheriff does nothing, an Attachment 
iſſues to the Coroners againſt the Sheriff and they return that the Sheriff is 
attached but they cannot have View of the Cattle, for which ſhall iſſue a Di- 
fringas Vic and Withernam of the Defendant's Cattle; the Defendant may 
appear on the Withernam. Cont, Bro. four 70, 82. toc. Dy. 189. 2. 

Tho' the very Day of the Return of the Writ be * for Appearance. 


269. 6. 
. it is rug if het Defendant or Tenant appears on the Nuri Die 


"IE Co. L. 1 5. 4. 
MY the . does not enter Common Bail before the End of the Term 
in which he appears, he ſhall be put out of his Office. Ruled 1 Ro, 372. 
By the Sr. 5 & 6 M. z. 21. and 9 & 10 W. 3. 25. S. 33. The Defendant 


ſhall cauſe an Appearance or Common Bail to be entred or filed within 
3 Days aſter the Return of the Proceſs on which he is arreſted, on Pain of 
51. to the Plaintiff, for which the Court ſhall award Judgment immediately, 
whercon the Plaintiff may take' out Execution, 


And 


PLA K. 37 


And if ſeveral Defendants are arreſted, and one of them appears and the 
others do not enter their N within 8 Days, Judgment for the 5%. 

" ſhall be given againſt him who does not enter * Appearance. Per C. B. 
Paſ. 8 Ann. 

But if none of the Defendants enter their Appearance within 8 Days, Judg- 

ment ſhall be againſt all only for one 51. for t wy, may appear 22 and it 

ſhall not be intended they would do otherwiſe. R. in C. B. Pa. 8 An. 


And if the Sheriff does not return his Writ, the Defendant may appear lb 6 
gratis by the Roll, .if he be in Danger otherwiſe to loſe his Inheritance. 1 — 
1 Rol. 582, J. 10. C. L. 135.4. - Roll, 
As, in a Sequatur ſuo Periculo againſt a Vouchee, he may appear, tho' the 
Writ is not returned; for otherwiſe he will-loſe 1 in Value. 1 Rel. 582. J. 12. 
Bro. four 93. 
So, in a Præcipe quod reddat, Ge. Bro, Jour 1. 
So, in an Appeal. 
So, where the Defendant is to have Corporal Pain if he does not appear. 
1 Rol. 582. l. 22. Bro. four 48, $1, 64, 93. Bro. Aver ment con. Ret. 
Vic. 12. Co. Lit. 135. a. 
So, where a Defendant gives a Bond or .Surety for his Appearance, he 
-ſhall appear, tho' the Writ be not returned; and⸗there ſhall be a ſpecial Eu- 
try upon the Record That he appears for abe Indemnity * "_ elf and bis 
Bail. R. 1 Leo. go, 
Bo, if the Court does not fit, or the Juſtices do not-come. 1 90. 
And the antient Courſe was to enter the Writ upon the Roll, and then 
the Defendant might appear at the Day by the Roll. 1 Sal. 64. 
So, where the Defendant will have other Damage if he does not ap 


'he may ap at the Day by the Roll: As, in Treſpaſs, after an 1 
awarded, the Defendant may appear at the Pay by the Roll, tho' the Ex- 


35 road 1 Rol. 582. J. 25. 
So, to a Return of Vitbernam in a Hom. replegiands. Sal. 583. 
So, in an Audita Quereld, if it be returned, Nichil, &c. 1 Rol. 582. J. 35. 
80, in Debt, if it be not returned, bor Fear of a Capias I Rol. 582. J. 37. 
Sal. 583 
Or, if it be returned Nibil, Ge. 1 Rol. 582. J. 40. : 
hut the Plaintiff is not obliged to count againſt him, when he a pra- 
ris at the Day by the Roll to an Original. 1 Rol. 582. J. 39. Bo.” our 
18, 25. Bro. Averment cont. Ret. Vic. 10, 28. 
| vet if the Sheriff returns Nichil, &c. and the Defendant appears contrary 
to the Return of the Sheriff, the Plaintiff is bound to count againſt him. 
Sem. Bro. Averment cont. Rer. Vic. T, 11. Bro. Defalt 67. 

But where the Defendant will loſe nothing, he *cannot appear at the. 
| Day by the Roll, if the Writ be not returned ; 1. % if a ord. outlawed 
be pardoned, and ſues a Scire facias againſt the Plaintiff which is not re- 

turned; the Plaintiff ſhall not appear at the Day by the Roll, for he loſes 

nothing. 1 Rol. 582. L 15. Bro. Ae ene. Ree Fc. 1 

So. in a Scire facias againſt the Garniſhee, he ſhall not appear at the Day 

hy the! 2 the Sheriff returns Nichil, Gr. for he ſhall loſe: we, 

I Ro 582. J. 27. 

So, in Error, if the Sheriff does not return a Seire aulas, or returns a 

tarde, &c. Bro. Jour 48. Bro. Defalt 64. 9 

toi, in a Second Deliverance. Bro. Averment cont. Ret. Vie. 28... * 19th þ 
So, where the Defendant will loſe nothing but Iſſues. Bro. Averment cone. 

Ret..Vic. 12. Semb. cont, 23. Acr. Bro. Defalt 41. Cont. 64. And it 


is ſaid cont, That the Defendant may appear at the Day by the Roll when he 
hall loſe _ Co. L. 135. 4. | 8 


P LE A D © RK. 

so the Defendant may appear at the Day by the Roll when he will have 
Damage otherwiſe, tho the Writ was not ſerved: As, if a Man ſues Execu- 
tion on a Statute, and the Conuſor facs an Audita Querela upon the Acquit- 
tance of the Conuſee, which is not ſerved, but the Conuſee prays Execution ; 
he ought to anſwer to the Acquittance at the Day by the Roll, tho' the Au 
. dita Querels was not ſerved. 1 Rol. 582. G. 

So, in Audita Quereld after releaſe of a Judgment in Treſpaſs, Cont. Bro. 
Jour 51. Semb. acc, Bro. Averment cont. Ret. Vic. 25, 

So, 5 4 Scire facias upon a Recovery in Annuity where Nichil is returned, 
the Befendant mop or at the Day by the Roll ; for otherwiſe upon the 
firſt Niciu there be Execution againſt him. Bro. Auer ment cont. Rer. 
Pic, 20, 21, 
| So the Defendant may appear if the Sheriff returns the Writ #arde. 1 Rel. 
$82. 1. 20. 

Or, if he returns Nichil per quod ſummoniri potefl. 1 Rol. 882. J 35. 

Gr, Mandavi Ballivo qui nibil ind, ectt. 1 Rol. 582. I. 43. 

So, if he returns Non of invent ci 

- Or, . Bro. Jour . 


A When a Man, os, ſhall an- 
ſwer to another. 


If the Defends be taken on a-Capias, and comes in by C- Corpus to one 
Writ, and has a I.. by Diſtreſs to 2 other Writs, he ought to anſwer to 


the Writs in which he has Day by Diſtreſs. 1 Rol. 580. J. 3 
So, if he comes in on a Cepi Corpus, he ought to afver to an Adden of 
another Perſon there depending, 1 Rol. 588. J. zo. 

So, if a Man be br ought in by Habeas Corpus out of the Fler to C. B. 
be "Kal , to an Adlon there depending. 1 Rel. 588. J. 35. Vide 
| So i hobe long i by Hake Copa out of B.R. x Rol. 588. He. 


(B. 8.) When not. 


| Bat if the Defendant appears gra tone ger i Þ. he neo nt aſe 
to another Action there depending. 1 Rol. 580. l. 35. 

So, if he appears on a Habeas Corpus upon 33 of Privilege, he need 

t. anſwer to an Action there depending againſt him; for he ought to be 
Ak arged or remanded. . 1 Kal. 588. J. 45. 

So, if he appears to a bad Proceſs, as, to a Capias, where a Diſringas 
lies and no Capiat, he accd not anſwer. Bro, Dye 11. Cant. per Need- 


| Gn, e 


(B. 90 When one ; Defemilant;- avis: appears; ſhall anſwer 
_.._._ Without the other. 


i Berbel ARtone nn ſeveral, if one Defendant appears and the cher” 
makes Default, he who appears ſhall make anſwer without che other. 
nee appears and files Bail, and the other not, and the Phintiff 
inſt both, it will be Error. R. 2 Rol. 46. 
"Ink de oui by the other thre” -Covin, . ſhall-be amended. 
2 5 f 


800 in Bjetment of Ward, or Raviftment of Ward; for thoſe are in the 
Nature of Treſpaſs, | 1 Rol, 885 1.5. 7 


4 | he ene (B. 10.) When 


ELLER 4D RK: 


(B. 10.) When not. 


But in all Real Actions where the Proceſs is by Attachment and Diſtreſs, 
if one appears, he ſhall not be put to anſwer till the other alſo appears, (ex- 
| cept where the Proceſs is determined againſt the other ;) for he who does 
not appear ſhall not loſe his Freehold by the Plea of the other. 1 Rel. 589. 
J. . : | 

1 in a Quad Permittat againſt two. 1 Rel. 589. J. 40. 
- So, in a Præcipe quad reddat againſt two, the one who appears ſhall not 
be put to anſwer till after the Return of the Grand Cape. 1 Rel. 589. J. 5. 

So, in Debt againſt Huſband and Wife, if the Huſband appears, and the 
Wife makes Default, the Huſband ſhall not be put to anſwer, but the Pro- 
ceſs ſhall continue againſt the Wife, and dem Dies be given to the Huſband, 
K. 1 Rol. 589. J. 30. Vide Ante, (B. 4.) | | 

So, in Treſpaſs againſt Huſband and Wife. Semb. cont, 1 Rol. 589. l. 20. 
But there the Proceſs was diſcontinued againſt the Wife. b | 
So, if the Wife appears and the Huſband: makes Default, ſhe ſhall not 
anſwer without her Huſband. 1 Rol. 58g. J. 27. 1 Sal. 115. 

So, if the Huſband is outlawed and the Wife waived, and the Wife is 
taken and produces a Charter of Pardon, the Pardon ſhall not be allowed; 
for ſhe cannot have a Scire facias without her Huſband againſt the Plaintiff 
to force him to declare againſt them, and the Pardon is conditional /i ftaret 
redta in Curia. R. Dy. 271. 6. | 

But if Proceſs be againſt Huſband and Wife, who appear on the Exigent, 
but the Huſband: refuſes Bail for himſelf and his Wife; the Wife alone may 
make an Attorny to appear for her, to avoid being waived, Dy. 271. ö. in 


(B. 11.) Default of Appearance. 


If the Plaintiff or Demandant, Tenant or Defendant, dees net appear in 
Court at the Return of every Proceſs, or at every Continuance, it will be a 
Default. Co. L. 2 59. 6. e 5 

Or, if he does not caſt an Efloin when he may, for that excuſes his ap- 
paring till the Day to which the Eſſoin is adjourned. | 

Default may be before, or after, Appearance. 13 . 

If Default be before Appearance in all Præcipe s quod reddat, a Grand Cane 
iſſues; and at the Return, if the Tenant does not fave or excuſe his Default, 
he ſhall loſe the Land. Mod. Ca. 4. Lut. 861. Fide Praceſi, (D. 4.) 
So, if he does not ſave his Default at the Return of the Grand Diſtreſs ; 
where Proceſs is by Summons, Attachment, and Diſtreſs. Yide Med. Ca. 8. 
Default after Appearance is, where the Tenant or Defendant does not 
appear at the Day given by the Court, or at any Return of meſur Proceſs. 

If he appears, and afterwards, being demanded by the Court the fame 
Day, will not appear, it will be a Departure in Deſpite of the Court, upon 
which there ſhall be Judgment againſt him immediately. Mad. Ca. 8. | 
So, if the Demandant imparls generally, and the Defendant does not ap- 
pear at any Time when he is demanded in the ſame Term, it ſhall be a 
—— Deſpite of the Court; far: the whole Term is hut one Day. 4} 

So, if an Imparlance be to a Day certain in the ſame Term, and the De- 
fendant does not appear at the Day. Md. Ca. 8. Sho, 66. 

_ So, if the Tenant makes Default at the Return of the Proceſs, or Day 
given by Continuance to another Term, in all Pracipe's quad reddat, a Petit 
Vol. V. 3 | D 25 : Cape | 
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Cape goes, and if he does not chen ſave his Default there ſhall be Judgment 
final. Mod. Ca. 4. 


Or the Demandant may waive che Default and proceed by other Proceſs. 
Med. Ca. 4. 1 Sal. 217. 


So, in a Pracipe quod faciat, Ge. there ſhall be a Diſtringas ad Re Bore 
Fadiciume Med. Ca. 8. 


So, in Annuity; for tho” it be a Perſonal,, in the Proceſs it participates 
of the Nature of a Real, Action. Mod. Ca. iy | 
But in all Perſonal Actions, upon a Default after Declaration, before Ive, 
there hall be final Judgment againſt the Defendant. Mad. Ca. 8. Sho. 65. 
1 Sal. 216. 


So, after Iſſue upon the 2d Default, by che St. Marlb, 13 and JW. 2. 27. 
* 1 Sal. 26. | 


W. 1% When a | Default ſhall be excuſed ; ide infra. | 
323 When the Default of one ſhall be the Default of another; Vi 2 when the 


Nonſuit of one ſhall be the Nonſuit of another, Pgf, (X. 5. 

When the Plaintiff ſhall be nonſuited upon his Default; Vide Peſt, (X. 
T 5 &c.) - 

When an Inqueſt thall be ken by Default ; Vide Enqueſt, (E.) 

When Judgment ſhall be on Default ; Vide Poſt, (V. 1.) tor Judgment 
on Default in Perſonal Actions: And Vide Aute, (B. 11.) for Judgment in 
Real Actions and in Proceſs. | 

The Tenant may fave his Default by waging his Law of Non- ſummons; 
De quo Vide Abatement, (H, 53.—l. 26.) 

Or by Excuſe, That he was in Priſon. 
By Tempeſt, Inundation of Water, or Bridge broken. 


But in Perſonal Actions the Defendant can never ſave his n 1 Sal. 
217. | 


* 
— 


O count. 
0. I ) To whom a Declaration ſhall be delivered. 


HE firſt AR, after the Aer of the Parties, Ge. is that the 
Party ſuing ſhall count. 45. D. J. 10. S. $5 
In B. R. the Courſe is, that the Plaintiff's Attorny "delivers his Declaration 
to the Defendant's Attorny, who makes a Copy of it, and then Wie it, 
when his Anſwer is required. Comp. Att. 314. 
In C. B. the Maintiff's Attorny makes a Copy of the n and de- 
livers this to the Defendant or his Attorny. (Vide Comp, Att. 3 14. ) | 
And if he does not know where the Attorny or Clerk of the Defendant | 
may be — he ay deliver it in the 55 thonotary's Office. 2 Mad. Ca, | 
9. 
785 if the Defendant” > Attorny: abe to pay for the een a Deli- 
very in the Office with Notice to the Attorny, is ſufficient. 2 Meg. Ca. 379. 
And by the Sr. 4 5#.& M. 21. If the Defendant be detained: in Priſon 
for Want of Sureties for his Appearance, the Plaintiff may cauſe. a Copy of 
the Declaration to be delivered to the Priſoner, or to the Gaoler in whoſe 
Cuſtody he is, &c. | 
So, by the St. 8 69 V. z. 27. If the Defendant be a Priſoner in the Fleer, 
* the Plaigtiff, after filing or entring a Declaration with the proper Othcer, 
may deliver a Copy of ſuch Declaration to the Defendant in any Perſonal 
3 . or to ths Turnkey or Porter on the Feet Priſon, Sc. 


7 1 8: Af. £7 * R. 


So, if the Defendant be in Cuſtedia Mareſchalli, the Plaintiff may fle a 
Bill and then deliver a Declaration to the Turnkey. 1 Sal. 345. 


If it be in the Vacation, he ought alſo to make an Entry i in the Marſhal ; 
Book at his Office. 1 Sal. 345. 


If the Copy of the Declaration delivered varies materially From hs Origi- 
nal, that ſhall not be to the Prejudice of the Defendant but of the Flaiotift ; 


for his Attorny was paid for it. C. Att. 298. t 


If after Imparlance the Plaintiff delivers a new Declaration variant and more 


correct than the firſt; that does not avail: for the Judgment ſhall be on 
the firſt, R. Cro. El. 507. 


(C. 2.) At what Time. 


A Declaration cannot be delivered till the Defendant appears, or is in Cuſ- 
tody. Vide Ante, (B. 1.) 
So a Declaration ſhall not be received, or delivered to the Attorny, before 


his Appearance is entred with the Filazer. By Rule, P. 24 Car. 2. C. B. 
(Vide Rules and Orders of C. B. 59.) 


After Appearance the Plaintiff ought to cli | 
If the Defendant comes in upon Habeas Corpus the Plaintiff ought y6 de- 


clare in 2 Terms, otherwiſe the Defendant ſhall be diſcharged on Cemmon 
Bail. Mod. Ca. 21. 


And if he gives Bail after the Return of the Proceſs, and not upen the Re-. 


turn, he cannot by Rule oblige the Plaintiff to declare before. Mod. Ca. 21. 
So, if a Priſoner eſcapes and be afterwards committed on the S. 1 Ann. 
| 7 2. 6. the Plaintiff may declare againſt him in 2 Terms, otherwiſe the 

Defendant ſhall be diſcharged. Mod. Ca. 22. 2 Med. Ca. 306. 

- But if a Rule be given, and the Plaintiff does not declare the ſame Term, 
the Defendant after Demand of a Declaration may enter a Nonſuit when the 
Rule expires. (Lide Rules and Orders of C. B. 2 3.) 


In B. R. if the Defendant appears in Perſon, the Plaintiff ought to de- 
clare within 3 Days after Appratinye.”” C. Att. 318. C. Sol. 303. Han. 
Int. 2. 

By the &. 8 El. 2. If the Defendant was arreſted, or e on the 
. of the Latitat, Alias, or Pluries Capias out of B. R. and put in Bail 
according to the Courſe of the Court, the Plaintiff not declaring in 3 Days 
after, the Judges at Diſcretion, as they ſee Default in the Plaintiff, ſhall 
award Coſts to the Defendant to be recovered wut infra. 

And by the ſame Stat. If arreſted or attached on a Suit in the Marſhalſes, 
Courts of London, or other City, Borough, Sc. in any Perſtnal Action, the 
Plaintiff ſhall put in a Declaration in 3 Days after Bail, or Appearance, if the 
Court have Continuance de Die in Diem; if not, at the next Court (unleſs fur- 
ther Day be given by the Court) otherwiſe the Court ſhall award Coſts to 


the Defendant to be ene * Agtion of Debt, Se. in any Court of 
Record, 


If the Defendant appears, and the Plainiff does not declare, he ſhall be 
nonſuited. Bro. Defalt 13 


' By the Sz. 13 Car. 2. _ Saf, 2. If the . declates W (int the 
8 (arreſted on Proceſs out of B. R. wherein the Cauſe of Action 


is not particularly expreſſed, and where the Defendant is batlable by the 


St. 23 H. 6. 9.) in ſome Perſonal Action or in Ejectment, before the End 

of the Term next after the Defendant's Appearance, a Nonſuit ſhall be en- 

tred againſt the Plaintiff, and the Defendant ſhall have 3 to recover 
Coſts t to be taxed and levicd, as Coſts by the St. 23 H. 8. 15. 
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Bo, where the Cauſe of Action is expreſſed, and ſpecial Bail given. Semb. 
Vid. Introd. 2. 

Bo, in all Caſes. C. Sol. 69. Per Coke 3 Bul. 214. 

So, if the Defendant appears * Proceſs and gives Bail; tho' he never 
wak arreſted. Sal. 455. 

And by Rule in B. R. if the Defendant be committed to the Marſtalſsa 
by any Proceſs out of B. R. and gives a Rule to declare, and the Plaintiff 
does not declare before the End of the next Term after the Commitment in- 
clufive, the Defendant ſhall be diſcharged on Common Bail. C. Att. 3 56. 

So, if the Pefendant be committed to any other Priſon, and Affidavit be 
made of ſuch Rule given to declare. C. Alt. 3 56. 

And by the Sr. 4 G 5 V. & M. 21. The Time allowed for Delivery of 


2 Declaration to a Priſoner or Gaoler, Cc. is only before the End of the next 


Term after the Writ or Proceſs is returnable. 

If the Defendant appears at the Suit of A. and a Stranger declares againſt 
him upon the Common or Special Bail given to ſuch Suit (as may be in 
B. R.) he ought to declare within the ſame Term in which Bail was filed. 


1 Ah. 3. 


Vet A. may declare at any Time before the End of the next Term. C. 
Ait. 

* tho' the Time for the Delivery of a Declaration be expired, the De- 
fendant ſhall not have a Nonſuit figned, if his Attorny has not demanded a 
Declaration, and given a Rule; for in all Actions (except Replevin) the De- 
fendant ſhall not enter a Non Pros till the Plaintiff or his Clerk, if they may 
be found, be aſked for a Declaration. By Rule 1654. (Vide Rules and Orders 


C. B. 23.) 


In C. B. if the Defendant appears in Pr fin, the Plaintiff ought to declare. 
If he appears upon the Exigent by Superſedeas quia improvide, the Plaintiff, * 
if he does not declare within 6 or 8 Days, 'a Rule being given, ſhall be 


. nonſuited, and the Defendant ſhall have his Colts taxed by the Prothonotary. 


C. Att. 29. 

By the St. 13 Car. 2. 2. Seſſ. 2. If the Plaintif declare not againſt the 

Defendant (arrefted on Proceſs out of C. B. where the Cauſe of Action is 
not particularly expreſſed,” and the Defendant is bailable by the Sz. 23 H. 6. 
9.) before the End of the next Term after Appearance, a Nonſuit ſhall be 
entred as in B. R. Ante, [C. 3.) 
So in all Caſes, where the Defendant appears at the Return of the Proceſs, 
the Plaintiff ought to declare before the End of the next Term after the 
Term in which the Proceſs was returnable ; otherwiſe the Defendant, upon 
a Rule given in the Office of the Plaintiff's - -Attorny, ſhall enter a Nonfuit 
and ſhall have Execution for his Coſts. C. Sol. 6g. Compl. Att. 293, 

So, tho' no Rule be given by the Dea but a Continuance entred 
by Dies datus. Compl. Att. 293. 

By Rule H. 14 & 15 Car. 2. If the Defendant be committed to the Fleet 
in Hilary Term or the Vacation after, if the Plaintiff does not bring him te 


de Bar by Habeas Corpus and declare againſt him within 6 Days after the 


"hear Cori, 


Beginning of Trinity Term, he hall be diſcharged of Courſe by Super ſedeas 
out of the Prothonotary's Office where his Commitment was entred, if he 
enters his Appearance and brings a Certificate under the Hand of the Warden 
of the Fler, that no Proceeding by Habeas Corpus was againſt him within 
the Tide aforeſaid. C. Att. 277. (Vide Rules and Orders of C. B. 43. 0 
But now, by the S. 4185 et Thers is «om Soc a H- 


; =4 


FL AD KL K; 


So, if he was committed in Egſter Term, or in the Vacation after, and 


the Plaintiff does not bring him in by Habeas Corpus, and declare within 6 
Days after the Beginning of Mich. Term. C. Att. 278. (Vide Rules and 
Orders of C. B. 44.) 

So, if he was committed in Trinity Term, or in the Vacation after, and the 


| Plaintiff does not bring him to the Bar, and declare before the End of Mich. 


Term. C. Att. 278. (Vide Rules and Orders of C. B. 44.) 

So, if he was committed in Mich. Term, or in the Vacation after, and the 
Plaintiff does not bring him to the Bar, and declare within 6 Days after the 
Beginning of Eaſter Term. C. Att. 278. (Vide Rules and Orders of C. B. 44.) 

And the Plaintiff may declare within the next Term after ſuch Appearance, 
or Superſedeas ; otherwiſe the Defendant's Attorny may refuſe the Declaration. 
C. Att. 278. (Vide Rules and Orders of C. B. 45.) | 

So, if the Defendant be in the Cuſtody of the Sheriff, or other Gaoler, 
and the Plaintiff does not bring him by Habeas Corpus to the Fleet, he ſhall 
be diſcharged uf ſupra at the End of the 3d Term after the Arreſt; and the 
Plaintiff ought to declare within the next Term after ſuch 4 and 
not afterwards. C. Att. 278. 2 Vent. 143. (Vide Rules Orders of C. 
B. 45.) 

Gr , if the Priſoner enters his Appearance by Attorny before, and gives 
Notice of it to the Plaintiff or his Attorny, and makes Affidavit of it in Court, 
he ſhall be diſcharged, unleſs the Plaintiff declares againſt him in the next 
Term after ſuch Appearance, upon Affidavit by the Defendant's Attorny that 
no Declaration was delivered to him. C. At. 278, 9. (Vide Rules and Or- 
ders of C. B. 45.) ; : 

And by the &. 4. & 5H#.& M. 21. If the Plaintiff delivers a Declaration 
to the Priſoner, ar Gaoler, &c. he aught to do it before the End of the next 
Term after the Writ ar Proceſs is returnable. And after a Declaration filed 
in the Office. 2 Mod. Ca. 227. 4 

And by a Rule of the Judges hereupon, if a Declaration be not entred in 
the Office, before the End of the next Term after the Proceſs, upon which 


the Defendant is arreſted, was retymable, and Affidavit of it be filed within 


10 Days after Eaſter Term, or within 20 Days after any other Term, the 
Priſoner ſhall be diſcharged by Superfedegs upon 241 Appearance ac- 
cording to the antient Practice of the Court. (Vide Rules and Orders of C. 
B. 116.) | BE 5 | 4s 
But if the Declaration be not delivered to the Priſoner till after the 3d 
Term, if he does nat attempt his Diſcharge before ut ſupra, a Delivery and 
Judgment upon it. are good, and the fixſt Bail are liable to it. E. 2 Vent. 
44 % =- it = 3 | 
So a Copy of a Declaration ought not to be deliveRd to the Priſoner, be- 
fore the Proceſs upon which be was taken is returnable. en I 
Nor ſhall there be any Rule for a Defendant in Cuſtody to plead to, the 


1 


Declaration delivered, before Afidevir, filed with the proper Secondary, of 
the Delivery of a Copy of the Declaration, and when, and to whom delivered. 
Vide Poſt, (E. 40, &c.) > e 

So, if the Defendant be outlawed, and he reverſes the Outlawry and gives 


Bail (as he ought ;) if the Plaintiff does not declare within 2 Terms after - 


the Outlawry reverſed, the Declaration may be refuſed, but the Plaintiff ſhall 

not he nonſuited. C. Ait. 39. Becauſe the Defendant was not taken on a 

common Writ, 16:9. | r 
And if the Defendant appears, and gives a Rule to declare, and demands a 


Declaration, the Plaintiff ought to declare 4 Days or more before the Eſſoin- 


* 


day of the next Term, otherwiſe he ſhall be nonſuit. Vide C. Att. 295 
"EY ;- abt. | 
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Tbo- the Writ was returnable the laſt Return of the preceding Term. 
Semb. C Att. 295. 

But in all Actions (except in Replevin) a Nonſuit for Want of a 8 
tion ſhall not be entred, tho' the Rules to declare are expired, till a Decla- 
ration be demanded of the Attorny or Clerk of the Plaintiff, if their Dwelling 
is known. R. C. Att. 294, 5. 

And if an Attorny delivers a Declaration, without ſhewing a Deed, Will, 

| Letters of Adminiftration, &c. therein mentioned, and agrees that the De- 
fendant ſhall not be obliged to plead 'till the ſhewing of them ; there ſhall be 
no Nonfuit for Want of a Declaration, if ſuch Deed, &c. be ſhewn before 
the End of the next Term. C. Att. 295. 

And no Rule to declare ſhall be given after 3 Days excluſive after the 
End of any Term. C. Art. 294. 

And ſuch Rule ſhall be expiring at 4 Days incluſive of the Day in which 
it was given. C. Att. 294- 


(c. 5.) How the Declaration ſhall be entred. 


When a Declaration is delivered in B. R. the Plaintiffs Attorny ingroſſes 
it on a Roll, which is called the Imparlance Roll, upon which the Conti- 
nuances are indorſed, from the Term, in which the Declaration was made, 
till Iſſue is joined, or the Action is confeſſed, &c. and then it is filed with 
the Clerk of the Declarations. 

— But it is not uſually ingroſſed till the Defendant has pleaded. 

And by the Courſe of B. R. no Continuance is entred 'till after Demurrer, 
or Iſſue joined, and then indorſed before Judgment. 1 Rol. 485. J. 15. 

The Imparlance Roll is a Warrant for the Plea Roll, and the ad Declara- 
tion ſhall be amended by the firſt. R. 2 Cro. 105. Vide Amenament, (L. 2.) 

Or, if there be a material variance in the 2d from the firſt Declaration „ it 
will be bad. R. 2 Cro. 415, 498, 537. 

When a Declaration is delivered in C. B. it ought to be entred on a Roll 
in the Prothonotary's Office, and put in the Dogget of the ſame — with 
the Number of the Roll. 

And 4 ought to be entred in the ſame Term, in which it is delivered. 
C. Sol. 6 

But if the Entry of the Imparlance be in the Office of one Prothonotary, 
and the Nonſuit in another, it is well; for the Whole is one Record, and 
the Court does not take Notice of the Piſtinction of Offices. R. 2 Cro. 39. 

= But, in an Appeal, if the Defendant be arraigned at the Bar, and pleads 
| inflanter, Not Guilty, there 1 is no Occaſion for the Declaration to be "fled. 
R. Cro. Car. 532. 

. Otherwiſe, if the Defendant pleads any other Plea than Not Guilty, by which 
there ig a Continuance till another Term; for then the Declaration ought to 

| be filed by the Courſe of the Court. Cro. Car. 532. | 


(C. 6.) How it ſhall be amended. 


Vide Amend- After the Declaration is delivered, the Plaintiff, in the ſame Term and 
ment, (LE before Plea, may amend it as he pleaſes. | 
But after Plea, he cannot amend it, without Lavoe of the Court. Pr. 
Reg. 1 
Ave Plea; he cannot amend his Bill upon the File in S. R. without Line, 
Otherwiſe before Plea. Pr. Reg. 18. 
And, by Leave of the Court, ſo long as all remains in Paper, the Court 
may allow an Amendment at Diſcretion. 1 Sal. 47. 
| But 


BB» © © Þ % * | 
But in B. R. in the next Term, or after Plea, the Plaintiff cannot inſert 


a new Count, as Indebitatus Afſumpfit, &c. C. Att. 315. Sti. Pr. Rg. 


141. 
et after the General Iſſue pleaded, when nothing is entred, but all remains 
in Paper, he may amend Matter of Form, without Coſts, or giving an Im- 
parlance. C. Att. 31 

And Matter of Subſtance, paying Coſts, or giving an Imparlance, at his 
Election. C. Att. 315. 

So, after Declaration entred, he may, by order of the Court or of a Judge, 
amend a ſmall Matter which does not deface the Roll, paying Coſts, or gi- 
ving an Imparlance, at his Election. C. Att. 3 57. 
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This is ſaid to be at the Election of the Defendant, “ o_ [Vide Sti. 
If the Plaintiff pays Coſts, the .Defendant ſhall plead, without a new Pe. Reg. a. 
Rule. Sal. 517. If the Plaintiff amends the ſame Term the Defendant pleads. 3. * 


Sal. 520. 
Otherwiſe, if he gives an Imparlance. Sal. 517, 518. 

But after a ſpecial Plea, the Plaintiff, if he amends in Subſtance, ſhall pay 
Coſts, and has not his Election to give an Imparlance, C. Att. 315. 

So, when the Declaration is upon Record, or ingroſſed, it ſhall not be 
amended, beyond what is allowed by the Statute of Jeofails. 1 Sal. 47. 

So in C. B. before Declaration entred, the Plaintiff by Order of a Judge 

or Prothonotary may amend, paying Coſts, .or giving an Imparlance at his 

Election. C. Az. 297. Mills 27. 

So, after Declaration entred, before Iflue or Demurrer entred. C. Att. 
297. If the Amendment be a ſmall Matter, which does not deface the Roll, 
it may be amended by the Court, on Payment of Coſts, and giving Liberty 
to plead with a new Imparlance. C. Att. 297. Milli 27. 

And tho' the Declaration was delivered many Years back, if nothing be on 


Record, it may be amended, paying 5 8 or giving an Imparlance to the 
Defendant at his Election. Pr. Reg. 2 


So after the Record is made up for Trial Per Holt, 1 Sal. 47. R. where 
the Action would otherwiſe be loſt. 3 Lev. 347. Fg. 193. 

Or after Demurrer joined, if the Whole be in Paper. Mod. Ca. 38. 

So, after Error brought, upon Payment of Coſts. 3 Mod. 113. 

So an Information may be amended without Coſts, or Imparlance, in a 
o Matter of Form. 1 Sal. 50. 
So an Information may be amended after Plea, when the Whole is in 

Paper, 1 Sal. 4 
So, a Plea * an Indictment, after a Renlication to it is delivered ; tho' 
the Plea was filed, but not entred on Record. R. 1 Sal. 47. 

Yet the King, or the Proſecutor, ſhall pay Coſts for an Amendment, where 
a common Perſon ought. 1 Sal. 193. 

But, generally, after ine joined, and Notice of Trial, no Amendment 
ſhall be allowed. R. 2 Mad. 144 

And if a declaratian be I materially varying from the RE. De- 
Claration, the Prejudice ſhall not be to the Defendant but to the Plaintiff, 
becauſe his Attorny was paid for the Copy delivered. Per Rule 1654. Mill 
28. Vide C. Att. 298. 

In Ejectment T5, Time of the Demiſe, (which is not yet come by a 
Miſtake of the Vear,) ſhall not be amended after Verdict. R. 1 Sal. 48. 


Otherwiſe, in a Judgment on a Warrant of Attorny ; for elſe the Agree- 


-ment of the Parties would be defeated. 1 Sal. 48. 


So, after a Demurrer entred upon the Roll no Amendment of the Decla- 


ration ſhall be allowed. R. 1 Sal. 3 


A 


When 


357+ cont. } 


16 P L EA DUE R. 
| When! a Declaration may be altered upon Payment of the Debt by the 
Defendant. Vide Po, (C. 10.) 
When a Declaration ſhall be amended upon the Statutes of Jeofails, Vide 
Anendment, (L. 1, 2.) — When a Plea, Vide Pol, (E. 39-) — Amend- 
ment, (M.) 


(C. 7.) The Form of a Count, or Declaration. 


The Connt or Declaration is an Expottion of the Writ, and adds Time, 
Place, and other Circumſtances, fo that it may be tried. Co. L. 303. 6. 
17. 4. 

But this is to be underſtood of Perſonal Actions, for in Real and Mixt 

Actions, it is not uſual to count of the Year, Day, and Place. Bro, Count 59. 

The Declaration, regularly, ſball be delivered of the ſame County where 
the Original was ſued. 

But if it be in another County, it is good as to the Defendant, tho his Bail 


will thereby be diſcharged. R. 3 Lev. 235. 


(C.3) = The Plaintiff cannot declare againſt any one in B. R. but i in 2 
* Mareſcalti, Cro, El. 223 
Gus to. be 
. Except where the Dettodant has Privilege. 2 Sand. 415. 
2 Or the Action is brought in Middleſex. Dy. 118. 4. 
Mar. Mar. ngſtræ ſhall be intended, Marſhal of B. R. Sai. 602. 
And now, by the St. 4 C 5 . G. M. 21. If a Defendant taken on Pro- 


ceſs out of B. | be detained for Want of Sarety for A ppearance, the Plain- 


tiff may deliver a Declaration to the Prifoner, or the Gaoler in whoſe Cuſtody 
he is, and in the Declaration alledge, in'the Cuſtody of what Sheriff, Bailiff, 
&c. the Prifoner is at the Time of the Declaration delivered, which ſhall 
Ga effectual, as if alledged, in the Caſtody of the Marſhal of the Mar- 
ſhalſea. 
| If he be in actual Cuſtody of the Marſhal of the Marſpulſea, it is ſufli- 
cient in Term to file a Bill againft him; and 'deliver a Declaration to the 
Turnkey. 1 Sal. 213, 
In Vacation it ought atfd to be entred in the Book at the Marſhal's Office, 
quod remaneat in Cited ad Set. A. B. 1 Sal. 213. 
And therefore, before the Plaintiff can declare, there ought to be a Comitti- 
tur of the Party, or Bail put in by him in B. R. 1 Nl. 581. J. 10. Poph. 


145. 
And before the S. 4 & 5#. & M. 21. If he was arreſted in the Country, 


and there detained, he muſt have been removed by Habeas Corpus to B. K. 


before the Phintiff could declare. 

And tho” the Bill relates to the firſt Day of the Term, the Action ſhall 
not be faid to be depending till Bail is filed. R. 1 Vent. 135, 264. 
But if a Man was committed to the Marthal of the dg. for a Con- 
tempt, the Plaintiff cannot declare againſt him there ut Leave of the 
Court. R. Ray. 58. 

So, if he ws committed for any other Mifdemeanor. K. 1 874. 154. 

So, if a Man attainted be e he ſhall not be charged with an Ac- 
tion in'Cuftod. 'Mareſcalli. R. Sal. 500. 

Yet if the Plaintiff declares againſt a Man in Cuſtodia Mareſcalli, when 
committed for a Miſdemeanor ; ; quod fieri non debuit, fattum valet. Ray. 58. 
1 Sid. 90. 

9 1 the Plaintiff declares againſt him there, and he is afterwards remo- 
ved to the Fleet, the Plaintiff may proceed in B. R. and after Judgment re- 
mand him by Habeas Corpus to the Marſhal, D. 1 Sid. 100. os 


ET MEAD EE KN 


If the Defendant be in B. R. in Cuſtod. Mar. at the Suit of any one, the 
fame Plaintiff may declare againſt him in another Action, in the ſame or a 
ſubſequent Term. 

So a Stranger may declare againſt him in the ſame Term. R. Poph. 14 5 
6. Adm. 1 Sal. 2. 

But, in an Appeal, if the Sheriff returns Ceps Corpus, the Plaintiff cannot 
declare againſt him in B. R. but upon the Original, on which the Cepi Cor- 

was returned ; for there is no Reaſon to commit the Defendant to Pri- 
ſon, 8 he is ready to anſwer the Writ, on which he was taken. R. 
1 Rol. 58 1. J. 15. | 

So a Man, not in actual Cuſtody, but upon Bail, is not liable to all other 
Actions. 1 Sal. 1, 

So, if he is not in actual Cuſtody, he ma we" 2 ay the Privilege of C. B. tho 
wo heats en at bike by oppoſed to be is Cytodia 


Mareſcalli, R. 1 Sal, 1. 


In B. R. the Defendant's Addition is not neceſſary far the Declaration 


is not founded on an Original, and therefore is not withi the St. 1 H. 5. 5, Addition not 


neceſſary, nor 
Recital of a 


So a Recital of the Plaint is not 

Nor a Recital of the Original at large, where. de Suit is there by Origi- Pi 
4 R. Cartb, 108. 

But in Account and Debt the uſual Form is to ſay, 4. queritur ds B. in 
Cat. Mor. Ge, de placite guad reddet ei 10 lb. Se, pro eo videlicet quod 


cum, ec. 
In Covenant, De placito Cunven frat. 2 Send. 361, 


he gud am and —_— gueritny 4 B. is (a Mar. de. gre ao wide- 
et 
eught to he filed. 2 Gro, 186. 


Yet the Bill or Plast 

And * Bill be filed before Cauſe af Aion, it is Error. vide Ae. 
tion, (E 

3a if there be a material Variance hetwenn the Bill and Declaration. N. 
c. 58, a Cre, 66 Vide N unianet between Origins! and ls, Poft, 

13. 14, 15 

When it may be amended. Vide Amendment, (D. 7, 8.) 

So a new "Bill may be filed by LO e where the Old ane may 
have been laſt, R. 2 (Gro, 186. | 

So a Declaration upan 8 Bond, Indevture, or; Ahae Deed does not ds 


with a Prgfert in Gur. 2 put after Mention made af the Deed is added 
Curiægue dic Domini Regis nunc bic oftenſ'. 
his Chri- 


If che Plaistif declares by ſuch an Ons. his Attaruy, 
Nian Name, it is Error, R. 1 Rob, 86. Vid Attervy, (B. 7 


| Ik the . large Sum of Money. here ouly a ſmall Sum (0. 10.) 


When Money 
may be 


— into 


is due, an Motien af the Defendant, and Paywent into Caurt of the Sum 
due and Cafts to the Tine af the Matian, the Plaintiff ſhall proceed far che 
Reſidue at his Perl 
And in B. R. if the Defendant produces the Rule at the Trial, and the 3 
do not give 
* ! 4 e Cuts to che Vebendant. 
o in | 

And the Rlaitiff ' hall Gave tbe Maney brought into Court; tho he be 
nonſuit. Sal. 597. 

And #his is allowed in al perſonal Actions, where the Debt demanded is 
certain; As in Debt. 1 Vent. 356. Sal. 597. 

In Indebitatus Aſſumpfit. 1 Vent. 3 56. 


Vor. V. F | | So 


aher the Russ paid into Court, the Plaiotif will be 


(C. 9.) 


12 5 — hs 


N. 1: 8 A D E R. 
So in Indebitatus Humpfit and meruit; tho' the Quantum neruit 


by rl is uncertain. - Dub. per Holt, but — agreed. Sal. 597. 

—_ . So in Covenant, far Non - Payment of Rent. R. Sal. 596. Per C. B. 
„ 5 4 „6 2 g Geo. 

_— . | 3 So in Covenant to find Diet or pay 10/. 2 Mod. Ca. 395. 

_— In Replevin where the Defendant avows for Rent. Sal. 397. 2 Mod. 
8.79. 
1 | In Wenge where the Entry was for Non-Payment of Kent. Sal. 597. 


| And now by 1 the St. 4 Geo. 2. 28. If the Tenant at any Time be Trial 
1 in Ejectment pay to the Leſſor or his Attorny, or into Court, all che Rent 
due and Coſts, all Proceedings in the Ejectment ſhall ceaſe. - 
"So after Judgment Execution ſhall be ſtayed. 2 Mod. Ca. 345. 
But where the Action is only for Defendant ſhall not be allowed 
to pay any Sum into Court upon Motion : As in Covenant, - R. 1 Vent. 3 56. 
| If it be for not repairing. Sal. 596. | 
=—_ _ 5 In Trover for _—_— he ſhall not be allowed to bring the Goods 
1 In Replevin ba be avows fir Dawars feaſant.' 2 Mod. Ca. 379. 
_——_ Let b the St. 4 C 5 An. 16. In an Action on a Bond with a Penatty: 
=. L the ndant brings into the Court, where the Action depends, all the 
= I ito cam Intereſt due, and all Coſts expended in any Suit in Law or 
1 ſuch Bond, the Money brought i in ſhall be taken in full Satiſ- 
2 3 fluch Bond, and the —＋. may give Jongment to — the De- | 
fendant of and from the ſame. © - 
So, before this Statute, if the penalty of the Band was broug ht into * 
by Rule, it eee 
1 Intereſt and Coſts for the Plaintiff, and the Refidae was returned to the 
» IIS fendant. Mod. Ca. 101. Sal. 597. 4 
-— And the Court will not oblige to the Payment of another Debt i in Con- 
Ws... ſcience, before Relief. Mad. Ca. 101. 
So, in Covenant, if the Breach i aſſigned for Non-Payment of Rent or a 
Sum certain. Per King Ch. J. Hil. 3 Geo 
3 | So in Ejectment upon a Condition broken for- Non-payment of Rent. Per 
8 = King Ch. J. Hil. 3 Ges. (Vide 2 Str. goo.) 
= But a Proffer after Notice of Trial ſhall not be allowed, iF the Payment 
we ut F in irq lope tho Trial. Mad. Ca. 25. ; 
$0 it ſhall not be allowed in Debt on a Jullgment. Med. Ca: bo. 


C. 110 | But all Declarations in CB: are founded on an original ri original Bl 
be open an nd therefore 2 . ith Qeritur, 

: . An ns W a as in B, 
ee — > moms + A 
The antient Courſe in C. B. was, that the Plaintiff declared upon the Ap- 
and after Imparlance made a Declaration de nous. 2 Cro. * 
Ir the firſt Dechraon was the Foundation and Warrant be f. K. 


. 2 Ch. 89. | 
And, if there was no Original, it was Error at the Common Law. 1,5 


80, if there was no Writ of Privilege filed, where the Suit is by Attach- 
| ant of Privilege. R. 2 Cro. 418. 
ie and one Declaration | 
1 . R. Cro. El. 416. - 
_ But the Want of an ara aided after a the . 18 K 14. 
eee, (D.6) WM + 


* 
N 1 


P L E AD E R. 


And now by the Sr, 4 & 5 An. 16. after Judgment by Confeſſion, Nil 
dicit, Non ſum inform”, or after a Writ of Inquiry executed, all Deſects are 
aided, as after Verdict, ſo as there be a Writ, Original, or Bill duly filed. 
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And when the Suit is upon an Original, the Original fhall be recited in the (C. 12. 
Declaration ſhortly. Nou the Orb. 
As in Account, Annuity, Covenant, Debt, Detinue and Replevin, (in reched. — 
which Actions the Original is a Summons) the Declaration ſhall be A. &c. 
fum' fuit ad reſpondendum Q. de Placito, &c. 
And in Actions on the Cafe, Ejectment, Treſpaſs, &c. (where the Origi- 
nal is an Attachment) the Declaration ſhall be A. Sc. altace? Juat ad er- 
dendum Q. de Placito. 
And in Actions upon the Caſe, &c. where the Writ contains the Caſe 
at large, the Writ antiently was recited at large in the Declaration. 
But, now, by Rule of Court, the Declaration ou 7 not to recite all the 
Ori ginal, but it is ſufficient to mention the Nature of the Action, as A. eftach* 
uit = reſpondendum 2, de Placito Tranſgreſſiais ſuper Caſum. C. Att. 296. 
So in perſonal AQtions on a general Statute, except in Debt. C. Ar. 296. 
Per Rui 1654. Mills 26. 
80 in Actions upon the Caſe, or a general Statote by Original in N R. 
C. Att. 357. 
The Original recited is Part of the Declaration, and therefore in Treſpaſs, 
if the Writ be tecited to be Ji & Armis it is ſufficient, tho“ that be after- 
omitted. R. Lur. 1509. Vide Poſt, (3 M. 7. C. 86.) 
If the Writ for taking of Goods ſays Pretii or ad Valentiam, Ge. it is 
ſufficient; tho' it be omitted in the Declaration. R. 1 Sid. 150. 2 Cre, 654. 
If the Writ ſays Bona & Cattalla ſua; — axs ihe R. 
1 Sid. 187. R. Lut. 1509. | 
But a vicious Recital of 'an Original does not bort the Declaration, if the 3 
Writ itſelf, * Oyer, be not bad: As i in — de _ Averiarum oy | 
Averiorum. Sal. 701. | 


And the Declaration ought to be en to the Writ . Lit. * ; 13.) 
303. 4. con- 

And for Variance between the Count and the Writ the Defendant may 3 
plead in Abatement. Vide Abatement, 2 8.) And fee there for What Va- 
riance a Plea in Abatement is good. _ 

So a material Variance between the Count and the Writ i is Error : As, 


if the Count demands more, or leſs, than the Writ, as where the Writ is 


F *in eee R. Oo. El. 185. Vide Po, 
9 if the Writ be guare Clauſum fregit et Herbam ibidem conculeavit, and 
the Count omits fr reg 3 for then the Count omits the Treſpaſs for the Rom | 
into the Cloſe, which was in the Writ. R. Per 2 J. = needy oe dl 
the Treading down the Graſs in che Cloſe imports an Entry into it. 2 Few. 
153 · 
So a Writ in Replevin de Averiis, Ge. ® Count de Epe. R. Ov. El. 330. 
7 Ed. 4. 31.6. R. Lut. 1181. 

So, in Forger of falſe Deeds, a Writ of dives Galle Dean, and a Count 
of a Deed of Feoffment. 35 H. 6. 37. 
If a Writin Treſpaſs be contra Pacem nuper. Regis, and de Decluration 
contra Pacem Regis nunc. 11 H. 4.15. 2 Ed. 4. 24. 5. 
; — 5 en gieys? R. 
4 30 be. 


* 


- 
. 
- 
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in an Action on the Caſe for a Nuſance, if the Writ be for raifing a 


Shay — the Declaration adds digging @ Gutter. R. Co. El. 829. 

So; in Debt, if the Writ be in Placito Debiti 10l. and the Plaintiff declares 
for 2o/. R. Cro. El. 434. 

So, if a Writ of Waſte be againſt the Defendant ex Dimi tone A. and the 
Count ſhews a Feoffment to B. who ought by Recovery to declare the Uſe 
t the Defendant, it is bad; for it ought to have been (as appears by the 
Declaration) ex Dimiffione B. R. Gro. El. 722. 

If the Writ be on the Demiſe of the Predeceſſor, and the Count on the 


Demiiſo of himſelf, of e can. N. 1 Nol. 432. 


(C. 14.) Aud a ech Variance is not aided by Verdi. R. Cro. El. 185, $29, 
When a Va. 33% 5. R. 2 Yet. 153. Per Pomell att. but Treby cont. Lut. 1181, 


— Vide Amendment, (D. 18.) 
Bet Mifprifion of one Origiaal for another, as ſummoned for attached, is 
oply Form, and aided by Verdict. Sem. 2 Gro. 108. C. Car. gi. 4 Mod, 
246, 
So, it the Ocigital be certified in ohe County, where the Action was in 
another, it ſhall not be intended the Original in the ſame Cauſe, but rathet 
that thefe was n0 Ochginal, . ant this is aided by the Statute. R. a Gu. 655. 
674. Vide Amendment, (D. 8.) 
Or of another Tem, or between other Parties R. Gro. Gar. 327, R. 


3. Med, 136. 
So, if . Original recitet i in Treſpaſs be only for one Day, the Declarntion | 
for Treſpaſs on ſeveral Days. R. 4 Mod. 246. 


If the Original certified was fork, as the Defendant was outlawed upon; fot 
den the Plant may declare upon that ot upon a new. Original, er 
4% 
80. if upon no Original being aſſigned fot Error, Diminution be all 
whereupon the Cuftos Brevium | Girton an Original of the Term in which cue 
Placita is entred, which is a Variance; it may be ſuggeſted that there is and- 
ther Original in the ſame, or a precedent Term, and there ſhall be another 
Gertiorari fer . N. 1 Sal. a 1, 
13 on a Certiorari for an Original the Continuances ought not to be re⸗ 
| Otherwiſe, if it he only a Mitpriſon or ſmall Variance, in the Name of the 
Party, or in the Time, between the Original certified and the Declaration. 
Vie Amenument, D. 8, 9.) 
(C. 250 30 f cial Gott on u. neral Writ is , Vide Abatement, 
2 3 2 1 A ſſize de libero — if the Plaint is made de 4 re 
fatal. nun Eftoverior', and of ſeveral Rents. R. 8 Go. 47, 8. 
e.: oy Aſſiae of frequent Difreſs if the Plaint is, that he was ſo often diſttained 


upon a gene- 


Tal Wii that he could Not manurc. 8 Cu. 50. . > 
Is Quere Inpedit for the King Sede cad Ectibfirms gue ud mofiram ſha 
tat Donationem generally, the Count may be ſpecial, que ſpeclat Ratrone 
Preregative fuz Regite. N. un off. in Parl. un 4 ſpecial Banur for that 
Cauſe. Ca. Parl. 164. 
In; Quure, Imp. præſentare ul Beckfidhn generally, the Count may ow, 
; that he has only two Turns, Sc. 5 Go. 102. 6. | 
So a Vetianee, by the Addition ofa Thing not tnaterial, bs not I: Au in 
Treſpaſs for an Aſſault and Battery, the Blaintiff declares ihat the Defendant 
ftruck the-Horſe 6n.which the Plaintiff rode, per quad dhe Hlaintiff fell; The 
Variance between the Writ which ſpeaks only of the Battery of himſeff, an 
_ the Count which ſpeaks. allo of the Battery of the Horſe, is not material; 


"x F . for 


PLD RE. N. 


ſor the Stroke to the Horſe is only Inducement to the Battery of the Plaintiff 
himſelf, and not alledged as the Ground of the Action. R. Mar. Pi. 107. 


So a Variance as to Damages between the Writ and the Declaration is not 
material. R. 2 Co. 128, 629. Vide Pat, (C. 84.) 


(C. 16.) Pledges found upon a Declaration. 


The Plaintiff in B. R. or C. B. ought to find Pledges de proſequends , for 
if he be nonſuit he ſhall be amerced. 2 Cro. 414. 

And he muſt find them on a Bill, where the Clauſe „i fecerit te ſecur &c, 
is not inſerted, as well as upon an Original. 

So an Attorny ought to find them, tho' he ſues by Attachment of Privi- 
lege, where ſuch Clauſe is not inſerted, R. Dy. 288. a, R. Cro. Car. 92. 
Hut. 92. R. 2 Lev. 39. 

When Pledges ſhall be found in R levin, Vide Poſt, (3 K. 5. 

The Nature of Pledges. Fide Bail, (A. C.) 

They ſhall be found in Debt qui tam. 1 Lev. 123. 

But the King or an Infant not find Pledges; for they ought not to 
be amerced. 8 C. 61. 5. R. Cro. Car. 161, 4 Infl. 180. 27 185. 

So they are not found on an Information. R. 1 Lev. 123, © But the 87 

And the Pledges ſhall be found on the Purchaſe of the Wat in Chancery, 1% %% 
R. 2 Cro. 414. 3 Bulſtr. 279. * 2 

Or before the Sheriff, who may refuſe to execute the Writ, and return thy to be 
No Pledges found. 2 Cro. 414. 1 for 

Yet he may execute the Writ before Pledges found, if he pleaſes. 2 Cro. 

14 
*F For i it is ſufficient if they are found at * Time, pending the Plea. 2 Cro, 
414. Mar. 46. 4 Inft. 180. Jon. 17 

At any Time before Judgment, he it be in Appeal. R. 2 You. I 54. 
Cont. in Appeal. 2 Sho. 159. 

And after Judgment and Error brought, Want of Pledges may be amended 
by the Sheriff, R. 3 Lev. 345, 

The Pledges are uſually entred on the Bill or Declaration at the End of 
the Count. Dy. 288. a. 4 Int. 180, 

And, if no Pledges were found, it was Error by the Common Law. R. 
2 Cro. 414. R. Dy. 288. a. R. 3 Bul. 61. K. Mar. pl. 40. Cro. Car. 
* the Omiſſion was not aided by the Sr. 18 EI. 13. 2 Cro, 414. 3 Bul. 
* R. Co. Car. 92. But Hut. 92. makes a Quare. Acc. 1 Sid. 84. Per 

2 J. Mindb. cont. Ray. 51. R. Dy. 288. a. 's Merg. Jon. 177. 

The Omiſſion is Subſtance. R. 3 Lev. 39. 

But, if there be no Original, that is aided, and the Pledges are to be entred 
on the Original; and therefore Want of Pledges i is no Error when there is an 
Original wanting. R. 1 Sid. 84. R. Jon. 177. 

And by the St. 16 & 17 Car. 2. 8. Aſter Verdict no Judgment ſhall be 
ſtayed or reverſed in the Courts of VMęſiminſter, County Palatine, or Grand 
Seſſions of Wales, becauſe no Pledges, or but one, are returned on the Ori- 

inal. 
1 And by the St. 4 & 5 An. 16. No Exception ſhall be taken for Default 
of entring Pledges on the Bill or Declaration, unleſs it be ſpecially ſhe wu for 
- Cauſe of Demurrer. 
So, if Pledges are omitted, after Ercor brought for it and afſigned, 4 
Court will permit Pledges to be entred. R. 3 Lev. 366. 

So, if an Infant attains his full Age before Judgment, and no Pledges a > 
pear to TY it is not Error ; forif £4 were neceſſary when he came 

Vor. 
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AC. 18.) 


Certainty of 
Parties. 


2 E R 4 E R. 


of Age, they might have been entred before his Age on the Writ. R. Jon, 
17 4 N 


{C. 17. j Count or Biel ation muſt have Certainty. 


And the Count in every Court ought to have Certainty and Truth. Co. Lit, 
303. a. Pl. Com. 4, 122. 

And the Certainty ought to be ſuch, that the Court may give Judgment 
upon it, the Defendant anſwer to it, and a 295 Iſſue be joined thereon. * 
Cb. Lit. 303. 42. Pl. Com. 84.) 


And therefore the Parties Demandant or - Plaintiff, Tenant or Defendant, 

ought to be well named. . 

What ſhall be a Miſnomer of the Plaintiff or Defendant, Vide Abatement, 
AE. 18, 19. F. 17,18, bc.) 

When the Omiſſion or Miſtake of the Name of a Party vitiates the Count, 
or not. Vide Action on the Caſe, (H. a.) 

Ha Declaration by A. B. ſhews a Title.cuidem A. B. it cannot be intended 
to be the Plaintiff. R. 2 Lev. 27. | eas 
If it charges quod predic? A. B. depoſuit, where two of the ſame Name are 


mentioned before it ſhall not be intended to be the Defendant. R. Cro. El. 


$299, 
Certainty of 


Time. 


267. | 
| But where there is Mention of a Manor or Name before expreſſed, it ſhall 
oy intended the ſame, tho predict” is amitted. R. 2 Cro. 192. | 


185 the Time of a Matter charged in the Declaration ought to be cer- 
nly alledged; And therefore in Afumpfit, if the Plaintiff omits the Day when 
miſe was made, it is bad. Tel. 994. 
we” + in Trover, if he omits the Time of the Converſion, Cro. El. 97. 
If he declares on a Leaſe for Years made to him, he ought to ſhew the 
Day when the Leaſe was made. Pl. Com. 24. 4. 
in all Caſes where the Day or Time is iſſuable. Pl. Com. 24. | 
So the Time of every Fact, material to maintain the Declaration, ought 
to be alledged: As, in Trover, the Time of the Converſion as well as the 
Time of the Poſſeſſion by: the Plajatiff, and of the finding by the Defendant 
ought to be alledged. R. for e Converſion is material and traverſable. 
.Cro, El. g7, 98. 
In Reſcous of a Diſtreſs for Rent, the Days of Payment of the Rent ought 


to de alledged. Nit. 227. a 


In Treſpaſs for detaining his d the Plaintiff ought to thew the Time 
of his Retainer. Pl. Com. 24. 4 
If the Defendant pleads a Releaſe, he ought to ſhew the Day of the Making 
of it. Pl. Com. 31. a. 

So, if no Time be alledged but after a (viz.) and the Time there men- 


_ tioned be repugnant, by Reaſon of which the viz. ſhall be rejected, then 
the Declaration is bad for Want of Time. Lat. 201. Vide Infra. 


If the Defendant. pleads a Fact, which is traverſable, but not local, he 
ought to alledge it to be at the Time and Place. mentioned i in the Declara- 


tion. R. Lut. 14. 


But, it is ſufficient if the Time be 1 in the Dechanian, tho? it be not in 
the Writ recited by the Declaration. Vide Ante, (C. 12.) 

Or if a Thing may be coupled to a Time before alledged : As in Treſpaſs 
guare Clauſum fregit et adtunc et ibidem Inſult” fecit et Ciflam cepit, it is good, 


tho no Time is. — for the Tang of the Cheſt. R. 2 Cv. 443. 
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In Aſumpfit if it be alledged that A. determined quod predi# 100 Guineas 
fuer' Valoris, &c.. viz. apud B. R. Lut. 487. 

Or, if Time be alledged to a Thing tantamount : As in Trover, if the Plain- 
tiff ſhews a Time of Requeſt and Refuſal to deliver, tho“ no Day of Con- 
verſion be alledged, it is ſufficient; for a Refuſal to deliver on Requeſt amounts 
to a Converſion, R. Cro. Car. 262. | 

So to a negative Matter no Time need be alledged. Pl. Com. 24. a. 
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So in real Actions no certain Time is neceſſary, for Tempore Pacis, Tempore 


Dom. Reg. nunc, or nuper Reg. is ſufficient. R. Sal. 561, 

So in Quare Impedit. R. Sal. 561. | 

And if a more «certain Time i Is mentioned it is not material or traverſable. 
R. Sal. 561. 

So, it is ſufficient, cho it be mpeg alledged: As, in Trover, if the 
Plaintiff ſays that he was poſſeſſed ꝙ Mary of Goods and loſt them, and the 
Defendant found them, and Poftea ſcilt r Mary converted them, it is good, 
tho' the Converfion is alledged to be before the Loſs ; for Poftea is ſufficient, 
2 Day ſhall be rejected, being after the ſcil 't and repugnant. R. 2 Cre. 
4.2 

So, in Ejectment, if the Plaintiff declares on a Leaſe 3 Maj, Vi rtute Cujus 


he entred and was poſſefſed, till the Defendant poſtea ſcil't 1 Maij ejected him, | 


the Day after the ſci? is repugnant and ſhall be rejected; for it is ſufficient 
that he entred Virtute Dimiſſionts et Puſtea was ejected. R. 2 Cro. 96. But 
this Judgment was di ifapproved by the Cb. J. 1 Sid. 8. R. acc. 2 Cro. 136. 662. 
4 54. K. 2 Bul. 29. | 

So, if there was a Blank for the Day. R. 2 Cre. 312. 

So, if a Man pleads that before the Obligation ſcil t 1 Oct. * the Day 
mentioned is after the Obligation, it ſhall be rejected as repugnant, after a De- 
murrer, as well as after a Verdict. R. 1 Lev. 194. 

But if by the Rejection of a Day impoſſible or repugnant, no Time ap- 
pears when the Fact was done, it is bad: As In Aſumpt, if the Plaintiff de- 
clares on an Indeb, Aſſumpfit and then adds another Count, which begins 


Cumg; etiam Deft. poſtea ſeit 1 Maij (which Day is before the Time alledged | 


in the firſt Count) this is bad; for, if the Day after the ſcil is rejected, no 
Time appears for the Promiſe in the 2d Count. R. after Verdict Fel 94. 
Sa, if the Jury find a Leaſe made 1 Maij babend' a Die Dat', Virtute cu- 
Jus Plaintiff eodem 1 Maij was poſſeſſed gquouſq; Defendant 1 (viz. ) eodem 
1 Maij ejected him, it is bad; for if the Day after the poſlea is rejected, no 


Time appears when the Ejectment could be, for pgſtea does not import, 


that the Ejectment was 8 the Leaſe commenced, which did not com- 
mence till the 2 May. R. after Verdi 1 Sid. 8. 


So by the Sr. 16 & 17 Car. 2. 8. After Verdict Judgment ſhall not - be 


ſtayed, or reverſed, for a Miſtake of the Day, Month, or Year in any De- 
alaration, Ce. where the right Day, Month, or Vear in tlie ſame, or an 


preceding Writ, Plaint, Roll or Record is once * alledged. Vide Amend- 
ment, (K. 1, 2.) 


So, if the Day alledged be impoflible, or after the Trial, it hall denn 


after Verdict. R. 8 W. z. Int Wall and Duke, (Vide Ca. B. R. top.) R. 


M. 8. W. 3. B. R. int. Bleckall and Heall, (Vide Comyns's Reports 12. Carib. 
389. 5 Med. 286. Ca. B. R. 102.) Vide Poft, (3M. 5.) 


But before, the Omiffion of Time to a material Fact was not aided by 4 


Verdict. R. ut dicitur Cro. El. 97, 98. Per 2 J. but 3 cont. Cro, El. 377. 


So in a Declaration a certain Place ought to be alledged, where every Fact '@ FR 
ertaiaty 

Place. 

Vi 14% Aue, 7 


(C. 19.) ©. 


material and traverſable was done. Vide Kit. 226. 
In what County an Action ſhall be alledged, Vide Afton, (N 44, 


per Diſcent and the Plaintiff replies Aſets, if he does not all 


260. 
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As in Trover, a Place of Converſion ought to be alledged. R. Co. E.. 


FL 8% in Treſpaſs for Taking of Corn, if the Defendant juſtifies for the Toll 


of Grain brought to Market to be ſold and ſold, the Place of Sale ought to 


be alledged, and it ſhall not be intended fold in the Market, antes 1 it be fo 


ſaid. R. Lut. 1501, 

In Debt on a Bond tlie Plaintiff ought to count where the Bond was made, 
tho” it be without a Date. 

So in an Action on the Caſe, That the Defendant holds Land in A. Ra- | 
tione cujus he ought mundare Foſſas, he muſt thew in what Place the 
Ditches are. Nit. 226. 

So, if in Debt on an Obligation againſt an Heir, the Defendant r Rien: 

ge a Place 


here the Aſſets are, it is Error. R. 2 Cra. 503. 

80 in an Action on the Caſe for abuſing a Horſe in à Journey, which was 
2 at P. he ought to alledge the Place, where he was abuſed. Semb, 

I 

. i in Covenant, if the Plaintiff alledges a Breach by Sentence in the Spi- 
ritual Court, he ought to alledge the Place, where the Spiritual Court was 
held, and if the Place of the Spiritual Court, when the Proceedings com- 
menced, be mentioned, it is not ſufficient ; for it ſhall not be intended to 
have Cantinuance i in the ſame Place, if it is not alledged. R. Luar. 3og. 


So, in an Action on Affumpfit, a Place of the Performance of the Fact, 


| averred to have have been done as the Conſideration of the Promiſe, ought to 


be alledged. R. Sho. 50. Sal. 22. 
e Graddeentien ba, that he conſents to and does not hinder a 
Marriage; he ht to alledge a Place of Conſent. R. 2 Lev. 227. 
So in a Plea, re ought to be alledged a Place for every Fadt, which is 
triable and traverſable. Lat. 1 466. 
And therefore if the Defarkph pleads a Releaſe, he ought to alledge a Place 
where it was made. R. Lt. 1142, 1501. R. Co. El. 66, 78, 98. R. 
H. 4. An. in C. B. int Barker-and Palmer. (Vide Crerns's Repet 141.) 
So in a Replication; for if the Defendant pleads that being an Attorny of 
C. B. he ought not to be ſued elſewhere without his Conſent, if the Plain- 
tiff replies that be did conſent, and does not alledge a Place for a Venue, it 
will be bad. R. Sal. 4. : 8 
And there ought to be a certain Place alledged, where the Fact was tra- 
verſable, tho' the Iſſue be on another Point. 2 Leo. 22. And if there be 
not, it is Error; for it the Defendant's taking Iflue on it. Bid. 
Ga no Place is — for a Thing which is only Inducement. R. Pl. 
1 | 
weer! R. Dal. 106. TEES 
Tbe Place alledged ought to be the County and the Pariſh, Hamlet, or 


other known Place in the ſame County. (Cre, El. 260.) 


It is ſufficient, if the County be in the Margin, and the Declaration only 
the County aforeſaid. Vide infra. 

But a Fact, alledged in a Hundred only, is bad. Cro. El. 260. 

Or in a Ward only; for it is in the Nature of a Hundred. R. Gro. Bl. 


Or in a County only, without naming (ui, Vill, Hamlet, or known 


5 & after Verdils Hob. 89. BOS: 8. R. 
4 Sid. 1 


Or the Manor of d. without ſaying in what County. R. 2 Cu. 
| Or at Whitehall, e Ge. Semb. 1 Vent. 119. | * 
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So, if the County be in the Margin, and the Declaration alledges a Fact 
at H. in the County aforeſaid, it is ſufficient; for it ſhall be referred to the 
County in the Margin. 2 Cro. 96. R. 2 Cro, 618. 

Tho” another County be mentioned, by Way of Recital, in the Declaration 
before. R. Cro. El. 436. Cont. Cro. El. 311. 101. R. Acc. Co. El. 465. 

So it is ſufficient, if the Declaration ſays that the Houſe demiſed is ſituate in 
& ſuper Accliuitat de H. R. Per 3 J. 2 Vent. 272. 

But in an inferior Court, if the Taking be alledged at A. it ſhall not be 
intended to be within the J uriſdiGQion, tho' the Court be in the Margin. R. 
2 Cre. 96. 

So, if an Addition be of the Peri F A. without ſaying in what County, 
it is not good, tho' the County be in the Margin. R. 2 Cro. 167. 

If it be coupled with a Place alledged before, or after: As in Debt for 
Non-Payment of 100 Guineas purſuant to the Judgment of A. and that the 
' aforeſaid 100 Guineas are of ſuch a Value, viz, apud N. tho“ no Place is 
alledged where the Judgment of A. was given, it is good, —_ — 
with the Value of the Guineas. R. Lut. 487. 


So in Treſpaſs, quare Warren fregit, et Cuniculos fugavit, without ſaying 
ibidem, is g 


Bo in an Indi ictment, quod inrravit et diſſeiſtvit, without ſaying adtunc et 
ibidem. R. 2 Cro. 41. 


In Trover, quod Navem diripuit, necnon Bona aſportavit et convertit, R. 

Sho. 180. 
In Debt on a Bond to pay if A. dies before the 1 May without Iſſue then 
living; if it is alledged that A. died having B. his Son in plena Fita apud D. 
it is ſufficient, tho' he does not ſay where he had Iſſue; for it ſhall be tried 
at D. where the Iſſue was living. Per 3 FJ. Dy. 15. 

'So, if the Plaintiff, in Debt for Ms Re of a Contract in the Em-. 
broidery of a Gown, alledges a Retainer at ſuch a Place and the Time 2 
embroidering it, but does not alledge any Place, where the Embroidery w 
to be done, and i it is traverſable whether the Defendant embroidered or = 
yet it is good ; for it ſhall be intended at the ſame Place where the Retainer 
was. R. Cro, El. 880. 

So, if the Plaintiff alledges, that he was ſeiſed of the Parſonage of M. 
in M. aforeſaid, and of the Parſonage Houſe, and preſcribes for a Way from 
the ſaid Houſe to A. but does not ſay in what Place the Houſe is, yet it is 
good ; for it ſhall be intended to be in M. R. Crop. El. 898. 

In Treſpaſs the Plaintiff alledged that the Defendant put Filth ſo near his 
Houſe in L. and permitted the Water in the Defendant's Yard to flow, per 
quod the Walls of the Plaintiff's Houſe were Ages: ed, without ſaying where 
he put the Filth or permitted the Water. pe, Hard. 61. 

In Debt on a Bond the Defendant pleads a 1 the Plaintiff replies that 
the Bond was to the Uſe of a Receiver, no Venue, where the Bond was made, 
is neceſfary in the Replication, for it is admitted by the Plea that there was 
ſuch a Bond. R. Hard. 187. 

In Aſumpfit to convey Land, if the Defendant pleads Performance, it is 
not neceſſary to ſay in what Place he conveyed it ; for it ſhall be intended on 
the Land. R. Mar. pl. 51. 
If the Plaintiff alledges Seizin in the Defendant of a Mill in D. and a Nu- 
lance by Raiſing the Mill-Banks, without ſaying where. the Banks were. R. 
2 Gro. 555, 557. 
If the Plaintiff alledges a Demiſe at H. and a Diſtreſs in Parcel demiſcd, 
without ſaying hep it Lind for it ſhall be intended in H. 
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If he alledges an Aſſignment by the Sheriff of a Term for Years extended 
by him, without ſaying where; for it ſhall be intended where the Land lies. 
R. 2 Mod. 304. | | 
If the Fact is, in it's Nature, local. | 

So, in a Plea to the Perſon of the Plaintiff, as Miſuomer, bad Addition, 
Alion, &c. a Place for the Venue is not neceſſary ; for it ſhall*be tried where 

the Action is brought. R. 1 Sal. 2. 6. . | 
So, if judgment be by Default after a Writ of Inquiry, it is not material 
tho' no Place be alledged, where the Promiſe was made ; for the Inqui 

- ought to be of Nothing but Damages, and this may be by any Jurors of the 
County. R. Lut. 239. Fa 

So, if the Fat to which no Yenue is alledged be admitted by the Bar, it is 
good. Vide Poſt, (C. 85.) 

Or the Iſſue does not require a Venue of that Place. R. Ny 9. 

So by the S. 16 & 17 Car. 2. 8. After Verdict the Things there men- 
tioned or any other of the like Nature, not being againſt the Right of the 
Suit, or whereby the Iſſue or Trial are altered, ſhall be amended, | 

But, before, the Omiſſion of a Place, when it was material to be alledged, 

was not aided by Verdict. R. Cro. El. 78, 98. Per 2 J. but 3 cont. Cro, 
El. 377. Adm. Cro. Car. 525. 
From what Place a Jury ſhall come, Vide Amendment, (H. 1, 2.) 


(C. 21.) So, a Declaration ought to have Certainty of the Thing demanded : And 
Certainty of therefore in Treſpaſs for 1 fp Fiſh, the Declaration is bad, if it does 
_—_— de not ſhew the Number and the Kinds of Fiſh in certain. R. 5 Co. 35 

5 So, in Treſpaſs, quare in ſepara Piſcar' ſua piſcat fuit, et Piſces cepit, 

without mentioning the Quantity or Species. R. 1 Vent. 272. Dub. 1 Vent. 
29. | | 
In Debt pro 40 Quyarteriis Frumenti, without ſaying of what Species, the 
Declaration is bad. Cro. El. 837, — | 
Or E 40 Unis Pann, without ſaying of Wool or what other Materials. 
Cro. Bl. 837. f 
In an Action upon the Caſe for diſturbing him in his Paſture, if the Plain- 
tiff fays quod ipſe cum quibuſdam aliis tenen per Copiam, &c. have the ſole 
Paſture, without ſaying with whom in — R. 2 Lev. 178. 
So, in Treſpaſs, quare duas Acras Terre fodit et aſportavit, not ſhewing 
the Quantity of the Land taken away, is bad. R. after Verdict 2 Vent. 174. 
Vide Poſt, (3 M. 5.) 1 I 
So, if it be, quare diverſas Pecias Maberemii aſportavit, it is bad for Un- 
certainty. R. 2 Vent. 202. . I 
 Nuare Ciſtas cepit, & Veſtimenta in Cifid predie,” without ſaying in which 
Quare Clauſum fregit et diverſa Onera Equina Terre afportavit, per quod 
Viam amifit. R. 2 Vent, 73. 3 8 
Quare cepit quandam Parcellam Lanæ. R. 2 Lev. 195. | 
80, in an Action againſt the. Hundred, the Declaration is bad, if it does 
not ſhew the Goods ſtolen in particular. Adm. 2 Sand. 379. 7 
So, in Debt for an Amercement, the Declaration ought to ſhew the certain 
Sum, at which the Defendant was amerced, and it is not ſufficient to ſay 
to what Sum it was affeered. R. 3 Lev. 206. #:7 9 
And Want of Certainty in the Declaration is not aided by Verdict. R. 
5 Co. 35. 6. R. Cro. El. 819, N 5 
Nor ſhall be aided by the St. 16 & 17 Car. 2. 8. which fays, That Judg- 
ment ſhall not be arreſted for any other Matter that doth not alter the Nature 
of the Action or Trial. R. 1 Vent. 272. | 5 
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It ought to ſhew plaialy and certainly all Circumſtances material for the G cr 
Maintanance of the Action; for if there are two Intendments, it ſhall be ta- other Cucum- 
ken moſt ftrongly againſt the Plaintiff. Pl. Com. 202. b. Kances, 


As in Debt upon a Contract te pay 20s. upon Waſte done, and Plaintiff 


ſhews that Defendant committed Waſte ; it is not ſufficient without ſhewing 
how the Waſte was done. 


In Reſcous on a Diſtreſs for Rent, he ought to ſhew on what Days the 
Rent was payable, Xr. 227. 4. 
In an Action upon the Caſe by a Parſon, who intitles himſelf by the Reſig- 
mation of B. for Dilapidations, he enght to ſhew how the Refignation was 
made. R. Lut. 116. - | ; 

In an Action upon the Caſe for overloading his Horſe, he ought to ſhew 
how or with what Weight he overloaded him. R. 2 Leo. 104. 

In Prohibition upon a Diſcharge of Tithes by Unity at the Time of the 


| Diſſolution, he onght to ſhew ſuch an Unity, by which he may be diſcharged. 
R. Hob. 296, &c. 


So, if the Declaration be 


1 Sal. 213, 458. 


So, in Covenant, and a Breach aſſigned quod durante Tempore quo ſervivit 
he departed from his Service. R. 1 Sal. 213. 


So, in an Action upon the Statute of Uſury, that A. lent to B. and pro dandb 
to 2 a Day of Payment, He agreed. R. * 1 Sal. 325, Vide Poſt, * Semb. cont; 
C. 25} | 
( So, if the Declaration has a Blank for a Day or Place, or other material 
Thing, whereby it is inſenſible, it will be bad. K. 2 Cro. 498. 


But in a Count a certain Intent in General is fafficient. Cb. Lit. 303. C. »4.) 
Vide Action upon the Cafe upon Afumpfit,. (A. 3, 4.) | But Certainty 
As in Aſumpfit to pay ſo much if be marries the Daughter of the Defendant 22 
at bis Regugſt, if he ſays that he did marry her, without ſaying, ut the Defen- cient. 
dant's Requeſt, it is good; for it ſhall be intended. R. Cro. Car. 194, 5: What Onr- 
In Account as Receiver, till the Feaſt of S. Micb. without ſaying what — * in - 
S. Mich. viz. S. Mich, in Tumbd, or S. Mich. Arch. yet it is good; for it far. J. 
ſhall be intended S. Mich. Arcb. which is the moſt known and notorious. 2 _ 1 
In Debt on an Indenture, which contains an Agreement for a Marriage 4 
between him and A. iF the Ecclefiaſtical Law permits, if he counts of a Re- 
| queſt to marry and that A. refuſed, it is ſufficient, without ſaying he requeſted 
to marry at a Canonical Time. | | | 
In an Action on a Statute, which gives to all Subjects, Fr. if the Plain» - 
tiff alledges that he is modo Subditus, it ſhall be intended that he was ſo at all 
Times. R. 1 Lev. 121. T7 3k | 
In Aſumpfit to ſatisfy for Goods, if he ſays, that ſo much is minus ſatis 
to ſatisfy him, it is ſutficient ; for if the Plaintiff does not demand more, he 
mult be content with ſo much. K. 2 Cre. 552. 


3 . . rs — have a reaſonable Intendment and Conſtruction. vide - . 250 
ion upon the Caſe upon Aﬀumpfit, (A. 5.) As the 
And therefore in Aſſize, if a Man complains that the King ſeized of ſuch CON» Hol 


Aha 
Park granted Officcum Parci fui, without ſaying (prædicꝭ') yet it is good; for able 3 
it hall be intended the Park before mentioned, preg?” being mentioned be- 
fore and aſter. 8 Co, 57. R | | WT 
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If the Plaintiff alledges a Demiſe to A. Virtute cujus he entred, it ſhall. be 
intended that he entred immediately. R. Lut. 108. 

If a Caps. Utlagat' or other judicial Writ be pleaded, as ifſued ſuch a Day, 
and it is not ſaid to have iſſued in Term-time, it is good]; for it hall be inten- 
ded; when no Cauſe to the contrary appears. R. Lut. 333 | 

If it be pleaded, That A. was ſeized, that he died ſeized, without faying 
who, it ſhall be intended that A. died ſeized, it being ſaid before that he was 
ſeized. KR. Lut. 1172. 

If an uſurious Agreement be alledged between 4. and B. and that A. the 
Lender pro dando Diem Solution to A. baberet ſo much, it ſhall be intended 
that it was pro dando B. Diem Solutionis A. 1 Sal. 325. 

If the Declaratjon ſays Quod Def proſecut' fuit et adbuc proſaguit Suit, 
it ſhall. be intended, at the Time when the Action was commenced. R. 
3 Mod. 103. 4 Mod. op 
If a Declaration in Waſte be Quod A. feoffavit B. to the Uſe of C. and 
5 Hows, it is luſficicot, without ſaying quod feoffavit B. and bis Heirs, R. 

. 9. 871. 
ö & an Action be ſeveral in it's Nature, ſuch preciſe Certainty is not ne- 
: As in an Action on the St. 2 & 3 Eg. 6. as Rector of the Churches 

| of D. and S. for not ſetting out his Tithes on 400 Acres of Land in D. and S. 
it is ſufficient, without ſaying how much Land in D. and how much in &. 
for it is in his Nature of Treſpaſs, R. 2 Lev. 1. 


A 5 And ** Words are ſufficient where the Certainty lies within the De- | 
Words are fendant's Notice. 

_— So, if the Words aſcertain the Lands which are in Demand, it is fucien 
Certainty lies to plead a Conveyance of them inter al.” Lut. 1007. 
8 . 80 general Words are ſufficient, where they are aſcertained by other Cir- 
wie 3. cumſtances: As in Treſpaſs, quare Ciſtam fregit et diverſa Veſitmenta in 
are aſcertain- Ciſa preditt exiſten cepit is good, without ſaying what Veſtments. R. 


ed by other Al, . 
2 * Ruare Domum fregit et ſeparales Claves pro aperiend Oftia Dig gradi 


cepit. R. Sal. 643. 
Quare Clauſum Jregit et Spinas An ad Valent ſo much ſuccidit. R. 2 Cre. | 


35+ 
So Debt for 20 Par caligar without ſaying of Wool, Silk, Sc. is ſufficient; 
for when a Thing is converted to another Species, a Declaration by the Name 
of that Species is good. R. Cro. El. 837. | 
Or for ſo many Par Calceorum. Cro. El. 837. 
Or ſo many Loaves Panis, without ſaying of what Grain. Cro. El. 8 37. 
If a Man preſcribes to incloſe Lands lying together in a Common Field, 
if 2 ſays that he incloſed, this imports that * did lye together. R. 
2 104. 


1 LAM And Surpluſage ſhall not hurt ; And therefore if a Man in a Declaration 
age does uo; makes an imperfect Mention of a Thing, which need not be mentioned, it is 
bart. not prejudicial: As in a Warrantia Chartæ if the Plaintiff ſays, that he requeſted 
gk 1 the- Defendant to warrant the Land to him, or give him a Plea in Bar, when 

the Vouchee might plead in Abatement as well as in Bar, yet it is ſufficient; 
for the Requeſt to warrant was ſufficient, and the Requeſt to give a Plea 

was Surpluſage, and need not have been mentioned, Hob. 23 

If he mentions a Condition ſubſequent, and does not 4 a certain 
Performance, it ſhall not hurt ; for the Whole was Surpluſage. Pl. Com. 30. 

I 


* 32.5. 


— 


ES = AD E' 


If a Treſpaſs Temp. Eliz. be alledged to be contra Pacem nup. Reginæ et 
Regis nunc, it it not bad, for Regis nunc ſhall be Surpluſage. R. 2 Cro. 377. 


3 Bul. 82. 


If the Plaintiff declares Quod cum ipſi idem Def. &c. for iff is Surpluſage. 
2 Mad. Ca. 377 · 

So, if by the Omiſſion of any Words, tho' not repugnant to the precedent 
Words, that which was inſenſible may be made ſenſible, they ſhall be re- 
jected as Surpluſage. Dub. 1 Sal. 325. | 

So, if by the Words after a viz. or ſcilicet a Thing be alledged, impoſſi- 
ble, or repugnant to the Plaintiff's Title, the Words ſhall be rejected as Sur- 
pluſage: As in Eje&ment, if the Entry or Ouſter be alledged poſlea, viz. ſuch 
a Day, which is a Day before the Demiſe. (Vide Sal. 325.) 

So in Treſpaſs. 3 
So in Debt for Rent, if a Deviſe of the Reverſion to the Plaintiff be al- 


ledged, and that po/ſea, viz. ſuch a Day, the-Deviſor died, which was a Day 
before the Leaſe, R. Hard. 4. 


| Yet, if a Man by the Allegation of a Thing not neceſſary ſhews that he (0. 20 
had no Cauſe of Action, this, tho' Surpluſage, ſhall hurt: As, in Aſſize, if Except where 
the Plaintiff makes a Title, which he need not, and the Title is not good, 1 te 
the Whole ſhall abate. PI. Com. 84. 6. 202. 6. . 

So, if a Man miſrecites a Statute in a material Place, when it need not 
have been recited, it is fatal. Pl. Com. 84.b. Vide Action upon Stat. (I.) 
So, in an Action againſt a Diſturber, where Poſſeſſion is a ſufficient Title 
for the Plaintiff, yet if the Plaintiff ſhews a Title, and this appears inſuffi- 
cient, the Declaration is bad. R. after Verdi. M. ꝙ W. z. inter Dorne 
and Caſhford, 1 Sal. 363, 365. (Vide 1 Ld, Ray. 266. Compyns's Re- 
fs 44.) | . | 
* in Debt for a Sum awarded, if the Plaintiff hews a bad Award. Vid- 
Arbitrament (I. 2.) | | 
So, in Partition, if the Plaintiff ſhews that he and the Defendant hold both 
in Fee, where the Defendant was ſeized in Tail, if this be ſhewn by Ver- 
dict, the Writ ſhall abate, tho' it was not neceſſary to ſhew the Defendant's 
Title. R. Cro. El. 760. f | | 8 , 


a» 


So preciſe Certainty is not neceſſary for a Thing collateral to the Action: (c. 40.) 
As, in an Action upon the Caſe for putting in his Cloſe Carrion which died 80 lef Cer- 
of the Murrain, per quod diverſa Averia died, it is ſufficient, without ſaying ug hr ona 
what or how many Beaſts, for the Action is not for the Beaſts or the Value lateral Matter. 
of them. R. Al. 22. | 


I the Plaintiff alledges Qyod guedam Pars Domds fuit in Decaſu, and 


in Conſideration that the Plaintiff would repair, the Defendant aſſumpfit Gc. 
he need not ſay what Part of the Houſe was decayed. R. 2 Leo. 53. 


So exact Certainty is not neceſſary when a Thing is alledged only as an In- (c. 31.) 
ducement: As, if a Man claims a Thing appurtenant to an Office, and not And little Cer- 
the Office itſelf, it is ſufficient to ſay that it is antiquum Officium, and it is not nr Nu. 
neceſſary to preſcribe for it. R. 10 Co. 59. 5. e e 

So, if he claims a Thing by Cuſtom in ſuch a Vill, it is ſufficient to ſay 7% Fag. 
Quad eft antiqua Villa. 10 Co. 59. 6. 1. eee n 

If an Afumpfit be brought on a Promiſe to give ſo much with his 
Daughter, as he agreed to give with A. it is ſufficient to ſay he agreed to 
gre * erg with A. without ſhewing how or with whom he agreed. 

el. 17. C Dots et. 506505 13d ; 


Vol. V. 6 | I So, . 
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80, in an AQtion on the Caſe againſt a Bailiff for not taking fufficient 
Pledges, it is ſafficient to ſay, that he gave him the uſual Fees without ſay- 
ing how much he gave; for the Demand is not for the Fees, Lat.! 159. 

In an Action on the Caſe for diverting a Watercourſe, if he alledges 
Seiſin for Life, it is ſufficient, without ſaying for his Life or ty Life of an- 
other. R. Ov. El. 112. 3. 

In an Action for flandering his Title, if he ſays, chat he was 5 ſeized &c. 
it is ſufficient, without ſaying of what Eſtate. 

In an Action on the Caſe, if he recites a Re m an inferior Court, it 

is ſufficient, without ſhewing by what Authority. R. Cv. El. 218. | 

In an Action for Diſturbance of Common, it is good, tho' the preciſe 

5 Common be not alledged. R. 2 Gro, 630. 
Or for throwing down his Hurdles, it is ſufficient to preſcribe for erecting 
in aperta Plated and — diverſas Denar Summas, without deſcribing the 
Place, or aſcertaining more exactly. R. 1 Leo. 208. 

Action on the Cale by a Leser for diſturbing him in his Toll, there is ne 
Need to ſay what Eſtate the Leſſor had when he demiſed. R. Ow. 109. 

In a Formedm in Reverter, or Remainder there is no Need to ſhew the 
Death of the particular Tenant. R. Pl. Com. 32.6. \ 

In Debt on a Recognizance removed by Error ont of C. B. into B. K. 
there is ao Need to mention its being reverſed or affirmed. K. 2 Cro. 98. 


A 80, if « Declaration, in which Damages are demanded, be certain for 
So, if it be Part, and uncertain for the Reſidue; if there be a Demurrer to the whole 
<erain in Part Declaration, the Plaintiff ell have for that Part which is good, 
— of Ft phi, for the other Part: As, in an Action on the 

Statute inton "againſt a Hundred on a Robbery of his Money, and of 
— the Srrur in his Cuſtody, and does not ſay what, if the Defendant demurs to 
the certain the whole, 'the Plaintiff ſhall have Jedgment for the Money, but not for the 


Part. 
Goods, R. 2 Sand. Fide Pof (Q. 3.—2 V. z.) 
Fide Pol. 379. 3. 
(E. 36.F.25.) 80, in Debt on the Statute of n a A for · 40 l. and on 


What Pls,» another for 20 l. but does not ſay that this was corrupt, if the Defendant-de- 
3s Parti: bad murs to the Whole, the Plaiutiff ſhall have Judgment for the 40/. R. 
in the <ubole. 2 Cro. 104. 1 Sand. 286. 

So, if the Defendant pleads to the whole. R. 2 Cro. 104, 

'So, in Debt againſt an Executor vn a Bond and on tirmple Contract, it 

good for the Bond. i2\Cro. 104, 5. 
So, in Covenant againſt A. on a Covenant in Law on a Demiſe by him 
i | ; and B. if the Plain ns ſeveral Broaches, one that D. was ſeized, upon 
= 55 which the Action ought to be againſt A. and B. the other that A. entred 
—_ upon him, ir mall de good for che laſt. R. 1 Sal. 137. Acc. 2 Sand. 380. 
Vide Pot {2 v. 3) 
In Replevin, i the Defendant ws for ſo mack Rene, Patt: of Which 

is not due, it ſhall be for the Reſidue. 1 Sand. 286, 11 Ca. 45. C. 
K. Ao. 28 1. Vide E (3 K. 14. 


AC. flo s Daclaatonaugttiooboiti for Duplicit vitiates it. Hob. 2 
my >= When ſeveral Matters may be . in the kme Declaration or I 
Hrs, "As in a de, Inpedt if the Plant alldges eve Proumtments in b. 
Da me -Anctftors, it is double. 1 
| _ {Or a Preſentment by a Feoffor, andi another alſo bythe Beoffee. Bur 
So, in Debt on a Bond to pay ſevtral Sums at ſeveral Days, if 
the Phinifdeclres that the Defendant did not pay the ſaid ſeveral Sums 
+ 3 nor 


r e A. D R R. 


nar any of them, it is double; for Nonpayment of any Sum is a Forfeiture 
of the Bond, Semb, 2 Vent. 198. 1 Rol. 112. 
But, if a Declaration be with an expreſs Iſumgſit and a Quant meruit for 
the fame Goods, &c. without ſaying alia, it (ſhall be good. R. after Verdict. 
Sal. 213. EM "HR 
f 80 a . in Covenant may aſlign ſeveral Breaches. 
And Duplicity in a Declaration is aided by the Defendant's Plea. R. 
2 Vent. 222. 
So it is aided upon a general Demurrer. R. 2 Vent. 222, 


(C. 34.) Declaration ought to ſhew a Title. 


The Plaintiff or Demandant in his Count or Declaration qught to intitle 
 himfelf to the Action; for he is to recover by the Validity of ks own Title, 
and not by the Weakneſs of the Defendant's. Yay. 8, 58. 

As, in a Writ of Partition between Parceners, the. Plaintiff ought to ſhew, 
that it was the Inheritance of their Anceſtors and deſcended to them. D. 
Gro. El. 64. i 

So in Partition between Joint-tanants. D. Co. El. 64. 


Otherwiſe between Tenants in Common; for they come in by ſeveral 


Titles, and the Title of one does not lie in the other's Knowledge. R. 
:Cro. El. 65. 

80, in a 5 Redditum reddit, the Plaintiff muſt ſhew a Title, for which 
he demands Attornment. Cro. El. 64. | 

In Waſte he ought to ſhew a Title to the Reverſion ex Aſignatione, or 
that he demiſed to the Defendant, :&c. Cro. El. 64. 
In a Formedon in Deſcender, he ought to ſhew the diſtinct Gift, by which 
he claims. Jon. 453. 
In Remainder, he ought to ſhew all the prior Remainders (tho expired) 
upon which his Remainder depends. 8 Go. 88. 4. 
Wn * of Eſcheat, or Ceſſavit, he ought to ſhew the Tenure, 8 

(Go. 86. Þ. 

So, in a Writ ef Ward, or of Meſue. 8 Co. 86. 6. 


{C. 35.) And how ſeized, Wc. 
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ä | Y | 
If a Man alledges in himſelf a Title to the Inheritanoe or Freehold Fi: Pes. 


L. 19. a. | ; OS 
If he alledges Poſſeſſion of a Term for Years, or other Chattel Real, he 
Mall ſay guad poſſefionatus fuit. Co. L. 17.4. | 
So, if he alledges Seiſin of Things manurable, as of Lands, Tenements, 
om, Ec. he ſhall fay, quad fuit ſeifitus in Dominico iſus ut de Frodo. 

Lit. S. IO, | 
If of Things. not manurable, as of an Advowſon, &c. he ſhall ſay, /ci/itus 
at de Frado et Jure, omitting in Dominico ſuo. Lit. S. 10. 
Pg if be alledges Seiſin of a Reverſion after an. Eftate for Life. Pl. 
Com. 191. 4. | | 


80, if the:Reverſion be after a Term ſor Years, he may lay Jeifitus ut de 


* 


Frodo et Jure, for he has not the Occupation, tho be may alſo {ay in Do- 


Dminico_ ſyo ut de Feado; for he has the Poſlefſion of the Ficebald, and may 


aye. an Aſſise, X. Pl. Cum. 191.4. | 
If he be ſeized in Fee, he ſhall ſay, in 
Tail, ut de Frodo talliato. 


I far Life, Seiſtus pro Termino Vitæ ſuæ. Co, L. 42. a. 


If 


Domiinico ſ ut de Feodo;.if in 


of Lands in Poſſeſſion, he ought regularly to ſay, quad fuit ſeifitus. Cv. (C-43-E-22) 
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If to Hufband and Wife for Life and to the Heirs of the Wife, he ſhall 
ſay, Virtute cujus ſunt ſeifiti fibi et Hæredibus Uxoris, in Jure Uxoris. 27 
H. 8. 21. 

But ſometimes ſeifitus is uſed for poſſe efſionatzts, and e contra. Co. L. 17. a; 
Yet intereſſat of a Term will be bad. R. Sbo. 106. 


(C. 36.) Muſt ſhew a ſufficient Eſtate in him from whom he 
derives Title, 


So, if the Plaintiff derives an Eſtate from A. he ought to hoe that A. 

had ſuch an Eſtate as enabled him to make the Eſtate to the Plaintiff : As, if 

a Man intitles himſelf to a Rent by a Grant from B. he muſt ſhew what 
Eftate B. had, whereby it 'may appear that he could grant ſuch Rent, 
Mar. 

So, bk the Defendant avows for Rent on a Leaſe for Years and ſays, That 
the Dean and Chapter of V. ſeized in TJure-Collegi: made the Leaſe, it is 
bad without ſaying of what Eſtate they are ſeized, R. Lat. 121, 14. 

In Debt for Rent by an Executor on a Leaſe for Years by his Teſtator, 
if he ſays, That the Teſtator was poſſeſſed for Years and demiſed it to the 

Defendant for a leſs Term, he ought to ſhew the Commencement of the 
Teſtator's Term, and that his Leflor was ſeized of fuch an Eſtate that he 
could make ſuch Leaſe. R. 1 Brownl. 48. Cont, Sal. 562. — 
In Ejectment, the Plaintiff ought to ſhew a Title in the Leſſor and a De- 
miſe to him. Dy. 366. 4. 
80, if he avows for Rent in Replevin on a Demiſe by him, or his Teſta- 
tor, to the Defendant for Years, he ought to ſhew ſuch an Eſtate in the Leſſor 


. 2 chat he could make ſuch Demiſe. KB. Sal. 562. * 


29. Se. 22. 


28 — 1 37.) Muſt plead a | Conveyance as it operates. _ 


* So, if the Plaintiff conveys to himſelf an Eſtate by Deed, he ought to 
1 ho the Conveyance as it operates in Law, and not according to the Words 
43 | of the Deed. 1 Vent. 109. 

F And therefore, if by the Deed the Words are I give, grant, * and 
confirm, he muſt not ſay that ſuch a one dedit, conceſfit, relaxavit et conſir ma- 
vit, but he ought to ſay quod conceſfit or quod relaxavit, Sc. as the Deed ope- 
—_-. rates. 3 Lev. 292. R. 1 Pent. 78. Ray. 187. 1 Sid. 452. 2 Sand. 96. 
=. - So, if a Deed operates as a Covenant to ſtand ſeized, he cannot ſay, That 
B for Affection conceſit, Sc. R. 3 Lev. 292. 4 Med. 150. Skin. 315. 
And tho' he adds que quidem Conceſſio operavit per Viam Conventionis flare © 
ſeifit*, Sc. it is not good, for this is impertinent. R. 3 Lev. 292. 

So, tho! he concludes Virtute cujus and of the Statute of Uſes he was ſeized. 
Cont. per 3 J. but Pollexfen acc. and the Judgment by the 3 J. was _ 
in B. R. 3 Lev. 292. 2 Vent. 149. 4 Mod. 149. 

If there be a Feoffment by a Joint-tenant to his Companion, it N to be 
leaded as a Releaſe, not as a Feoffment or Grant. 4 Med. 1500. 
I. Tenant for Life grants to him in Reverſion, it ought to be pleaded as a 

Surrender. 4 Med. 151. 

But if a Verdict finds that A. conceſſit, Fe. it ſhall be conſtrued according 
to the Import of the Deed. . 4 Med. 151. 

How a Bargain and Sale ſhall be pleaded, Vide Bargain and Sale, (B. 12.) 
How a Deviſe, Vide Dew, (P.)—How a 9 OY Its Vide *. | 


a N 


3 . | * (e. 38.) If 


EF: 8: A. &; 


(C. 38. 04 If he claims by Cuſtom or Preſcription, muſt pre- 
ſcribe &c. 


So, $o, if 15 Action be founded on a Cuſtom or Preſcription, the Plaintiff in 


his Declaration ought to ſhew a good Cuſtom or Preſcription : As, in an Ac- 
tion upon the Caſe for not keeping a common Bull or Boar within the Pa- 
riſh, he ought to ſhew a Cuſtom or Preſcription to keep it. R. 4 Mod. 241. 
Vide Preſcription, (H.) 

Or, at leaſt, that the Defendant being Rector of the Pariſh ought to keep, 
in Conſideration of his Tithes. 4 Mod. 241. 


If the Plaintiff makes Title to an Office he ought to preſcribe for it. 
R. 10 Co. 59. 6. 
So, in an Action upon the Caſe for not repairing Fences, he ought t to 


ſhew a good Preſcription to repair ; for it is a Charge to do a Thing againſt 
common Right. E. 1 Sal. 335, 6. 


In an Action upon the Caſe for incloſing his Common. 1 Sal. 365. 
Mod. Ca. 19. 
But where the Plaintiff does not claim the Office itſelf, Ge. * Preſcrip- 


tion, but a Thing incident or appurtenant to it, it is ſufficient to ſay quod eſt 
antiquum Officium. R. 19 Co. $9. 6. 


So, if he ſhews that which is tantamount, it is ſafficient, tho* he does not 
ſay antiquum : As, if he ſays quod divertit Anus Curſum ab antiquo Curſu ad 
Molendinum, tho be does not ſay quod 4 r ee Molendinum, R. 3 Lev. 
133. 3 Mod. 50. Vide Preſcription, (H. 

So, i the Plaintiff alledges that he was ſeized, and then preſcribes, it is 
pot good, if he does not alledge that he was ſeized in Fee; for othetwiſe 
he cannot preſcribe. N. 2 Mod. 318. 


$6 Knot be ineaded & hin 16. en, after Verdict. K. 2 Med. 318. 


(C. 39.) When Poſſeſſion 3 is ſufficient. 


But againſt a Wrong-Doer it is ſufficient to ſay generally, that the Plaintiff 
babere debet the Thing demanded, without making Title by Grant or Pre- 
ſcription ; for Poſſeſſion is a ſufficient Title againſt him: As in an Action for 


diſturbing him in his Toll. R. in B. R. ana * in Exch. 2 Vent. 292. 
R. 2 Cro. 43, 123. R. Ow. 109. 


So, in an Action for digging in his common, it is not neceſſary to ſhew 
a Title to the Common. R. on Demurrer in C. B. and aff. in B. R. Trin. 
8 W. 3. int. Stroud and Birt, (Vide Comyns's Reports 7.) 4 Mod. 423. R. 
1 Vent. 319. R. after Verdict. 4 Mad. 1: 175. R. Skin. 213, 621. 

So, in an Action for ſtopping his Way, it is not neceſſary to ſnew a Title 
to the Way. R. and aff. in Error. 1 Vent. 275. St. Jobn and Moody. 
And de int” Blockley and Slater, H. 4. & 5 W. & M. Rot. 1771. 
R. 3 Lev. 266. Lutw. 120. 2 Lev. 148. 

Tho' the Way appears to be in the Defendant's Cloſe. R. Lutw. 120. 

Or, for diverting his Watercourſe, quæ ad Terram of the Plaintiff currere 
conſuevit, it is not neceſſary to ſhew any other Fitle. R. Cro. Car. 500, 57 5. 
R. 3 Lev. 133. 3 Mod. 49. Dub. Sho. 64. R. Carth. 85. 

So, if he ſays, gue currere debuit et debet. R. Skin, 3106. 

So, in Debt upon the St. 2 Ed. 6. 13. it is not neceſſary to ſhew a Title, 
but only that he is Rector or Farmer. Vide Poſt, (2 S. 16.) 

So, in an Action for diſturbing him in his Seat in a Church, it is not ne- 


ceſſiry to alledge Repair, or any other Ground of Enjoyment of his Seat, but . 


his Poſſeſſion; for this is ſufficient againſt a Wrong - Doer. R. 3 Lev. 73. 
Vor. V. K So 
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Vid Pol. 
(EK. 21, 232.) ficient to ſay 


| Becial 
. 
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So, in Real Actions, founded on a Tort, there 3 is no Occafion to ſhew a 
Title. Semb. 8 Co. 87. 3. 

80, in an Action upon the Caſe for not doing a Thing which he _ to 
do of common Right. R. 1 Sal. 22. R. 1 Sal. 360. Mad. Ca. 371 

- $6, in an Actives upon the Cafe' againſt a Sheriff for entri into his 
Franchiſe; tho* he ruſt have it by Grant, and the Sheriff of common 
Right hats the Returrr and Execution of Writs. R. Sbo. 18. 

o ia Treſpaſs the Plaintiff need not to make a Title. R. 2 Bul. 288. 

Tho' it be for a Refuſal of Toll. 2 Bul. 288. 
And if he makes a Title, it will be Surpluſage, and he may give any other 


Title in Evidence. R. 2 Bul. 289. a | 
Vet it i neceſſary that the Plaintiff ſhould ſhew the Common or Way, &c. 


to be his own, otherwiſo it may be the Common, Je. of the Defeat:. 
R, Ster Verdi. 2 Gra, 158, 9. A 


(Q. 46.) When a Title hall be ſhewn in the Replication. 


And if the Defendant ju . Plaintiff ought to ſhew @ Title in his 
9 R. in B. R. 77. 8 3. ted. Stroud and Bert. ee 


(C. 41.) When in the Tar, 


ſpaſs if the Defendant juſtifies for 1 

he was poſſeſſed, without ſhewing by what Title. R. on 
@ ſpecial Demurrer. 4 Med. 419. | i 
80, if the Defendant juſtifies as Servant to A. he onght to ſhew what 

Title A. had, and 1 14 1 to ſay that he was poſſeſſed. R. on @ 


Demurrer. od. 1s. 29%, 4 
if he Fuſtifies by 1 ter Momus inf gl in Defence of the Pollcffion 
of B. R. Mo. 846. wb" Lut. 1497. 

So, if he juſtifies Damage feafant. R. cont. 2 Med. 70. 3 Med. 132. 
R. acc. Lutw. 1492. R. acc. Where the Treſpaſs is quare Claufum fregit ; 
for the Plaintiff pretends Title to the Sell. Sal. 643. 

© But where the Defendarit the Taking Damage feafant, where Treſ. 
paſs is brought for taking Goods only, it is fu without ſhewing a Title 
to the Poſſeffion ; for this could not be in Debate. R. Sal. 643 

And if the Plaintiff ſhews a Title, and fails in it, the Declaration i bad. 


ſeaſant, it is not ſufe 


o. in Tre 


Vide Ate, (C. 29, 39.) 


C. 44. But a Tide in the Defendant i is ſufficient to be alledged 
generally. 

So, if the Phan alledge a Title in the Defendant, tad tie b 

iſely ; but it is ſufficient in general Terms: As in a Scire facias 


the Conuſee of a Statute, who has purchaſed Part of the Lands of the Co- 
nuſor, and ſued an Extent againſt the Plaintiff, who is the Purchaſer of the 
other Part, it is ſufficient to ſay that the Defendant fer quifivit fibi et Heredi- 
bus, Virtute cujus &c. Fuit poſſeſſianatus, without a wg that the Deed was 
inolled. R. Mar. Pl. 97, 108. 


(6. 43. J 80 if it be alledged by Way of W 


de if « Tie be only Conveyance, or Inducement to the Aen. it neo 
* * preciſely. Fide- Aue, (C.31 . (E. 10.) 8 
| As 
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As, in an Action upon the Caſe for a Nuſance, if the Plaintiff alledges that 
he was poſſeſſed for a Term of Vears, it is ſufficient, without ſhewing the 
| Commengnnent of the Term; for the Title is only Inducement ts the Ac- 
tion. 2 M: . 71. f 6 | 
So, if he ſays that he was poſſeſſed, it is ſufficient without ſaying for Years. 
Lut. 1a :.,+ 

So, in Covenant, it is ſufficient to ſay, that by Indenture he demiſed, 
without ſhewing by what Title he was ſeized. | 

Or, that being poſſeſſed for Years he demiſed, without faying by what 
Title, or for what Term poſſeſſed. R. Cart. 30. 

So in Debt againſt a Sheriff for Money levied on a Fieri facias out of 
B. R. on a Judgment in C. B. it is ſufficient to. ſay that the Record was 
duly removed into B. R. without ſaying how, by Writ of Error or other- 
wiſe, R. Cro. Car. 539. 


(C. 44.) When a Declaration ſhall ſhew a Breach. 


The Declaration ought to ſhew a Breach of the Covenant, Promiſe, &c. 
on which the Action is founded, 3 

And if a good Breach be not aſſigned, the Defendant may demur gene- 
rally, Vin. Ent. 120. Jide Poſt, (C. 47, 8, 9.) | 


(C. 4 5.) How a Breach ſhall be aſſigned. 


And it is ſufficient, that the Breach be aſſigned in the Words of the Cove- (c. 5.) 
nant, Promiſe, Sc. As, if a Covenant, Promiſe, or Condition of an Obli- 7 — — 
gation be to ſhew a ſufficient Record, it is ſufficient to ſay that he did not n. 

ſhew a ſufficient Record, tho' Iſſue cannot be joined upon it; for the Suffi- 
ciency of a Record does not lie in the Mouth of Lay-Gens, but the Defen- 
dant on ſuch Breach aſſigned may ſay that he ſhewed ſuch a Record, and re- 


cite it, and upon Demurrer, the Court ſhall judge whether it js ſufficient. 


R. Ye. 39, 40. n 
If the Covenant be not to permit an Eſeape without a Warrant from the 
Sheriff, it is ſufficient to ſay that the dant permitted the Eſcape of A. 


without a Warrant, without alledging how A. was arreſted. R. 1 Sid. zo. 4 

Covenant to do any Act for further Aſſurance ; it is ſufficient to ſay that _ 
he did not make a Conveyance on Requeſt,” without ſhewing any particular | I 
Conveyance refuſed ; for the Covenant was to do any Act, &c. R. el. 45. ; =_ 
Covenant that he was ſeized of an indefeazible Eſtate; it is ſufficient to 
fay that he was not ſeized of an indefeazible Eſtate, without alledging what 
Eſtate he was ſeized of, tho' the Writings of the Eftate are in the Hands of 
the Covenantee. R. Ray. 14, 15. Win, Ent. 134. acc. Vide Poſt, (C. 49.) 
| f that firmam faceret, Ang. would make good ſuch a Portion to A. 
on Marriage; Breach 1 nec aliqus Modo fir mam fecit Gc. is ſuf- 


ficient. R. 2 Rol. 73 30. ä bet 
nts and Promiſes, Breach, Qyuod non 


So where there are mutual 
performavit Agreamentum ſuum, is ſufficient. R. 3 Lev. 319. 4 Mod. 188. 
Covenant by an Apprentice, for not finding Victuals er alia neceſſaria in 
the Words of the Covenant, is ſufficient. R. 3 Mod. 69. 3 Lev. 170. 

— _ for Want of Repairs in the Words of the Covenant, is ſufficient. 
329. * 1 „ 

Covenant that he will deliver up the Houſe well repaired at the End of tbe 

Term; Breach that he did not deliver it up, well repaired, is ſufficient ; for r 

if the Defendant pleads that he delivered it up, well repaired, the Plaintiff 

ſhall aſſign a particular Breach. R. 2 Cro. 170, 171. et 5 

| 4 | ovenant 


1 
* - - : * - 
7 : | ? 5 q 


IS #15 
a 


(C. 46.) 
According to 
the Intent of 
the Cove- 
nant, c. 


r E R. 


Covenant to permit the Removal of Trees; Breach, quod non permifit 2 


E is ſufficient. R. Sho. 252. 
' Breach, that he did not ſurrender a Copyhold, is ſufficient, tho' he does 


not ſhew a Court held. R. 2 Cro. 102. 
In Debt on a Bond, that the Defendant will not waſte Goods, and the 


Defendant pleads, that he did not waſte, if the Plaintiff replies, that he 
did waſte Goods to the Value of 100 J. without ſaying what Goods, it is 


ſufficient. R. 1 Lev. 94. 


Debt on an Obligation with a Condition to make a good Title to ſuch an 
Eſtate, after Performance pleaded, the Plaintiff may aſſign a Breach quod non 
monſtravit bonum Titulum &c. R. Carth. 125. 

Covenant to pay ſo much to A. to the Uſe of B. Breach, chat he did not 
pay to A. for the Uſe of B. is good. R. 2 Mod. 138. 

If the Promiſe or Covenant be in the Disjunctive, the Breach ought to be 


aſſigned, that he did not do the one, nor the other. R. 1 Sid. 440. 


1 Vent. 64. 
So, if a Covenant be that 4. his 3 and Aſſigns ſhall repair Ce. 


Breach for not repairing ought to be, that 4. his Executors or Aſſigns non 
reparaverunt ; for if it be aſſigned in the Conjunctive it will be bad on a 
General Demurrer. R. Cro. El. 348. 

But where the Act is to be done to A. or his Aſſigns, it is ſufficient to fay, 
that he did not do it to A. for an Aſſignment ſhall not be intended, if it be 

not ſhewn on the other Side. R. 1 Sal. 139. 

If a Covenant be to deliver Corn into a Barge to be brovgke by the Plain- 

tiff, ſuper vel ante 1 M. Breach that he did not deliver Super 1 M. is ſuffi- 


cient without ſaying ſuper vel ante; for the Delivery was to be into the 


Barge brought by the Plaintiff, and therefore could not bind the Plaintiff to 
any Time before the laſt Day. K. I Sal. 140. (Vide _ Wen ws 
1 L. Ray, 620.) 


So, if a Breach — aſſig ned. 4 in Words, which contain the Senſe and Sub- 
ſtance of the Covenant Ge. tho“ they are not the preciſe Words of the 


Covenant, it is ſufficient : As, if a Promiſe be that warrantizaret the Debt of 
A. and the Plaintiff aſſigus a Breach quod non ſolvit Ec. it is well; for that 


is the Intent of the Promiſe. R. 1 Sid. 178. R. 2 Rol. 738. J. 15. 


If a Covenant be to ſhew a ſufficient Record, and he ſays that he did not 
ſhew any Record. Adm. Tel. 40. 

If the Covenant be that the Plaintiff and his Wife ſhall enjoy; Breach, that 
the Plaintiff was ouſted, is ſufficient; for the Huſband had- the intire Poſ- 
ſeſſion. R. 2 Co. 383. 

If an Aſumpfit be to make good a Portion of 500 I. if the Plaintiff. Gon 
that the Defendant did not pay, it is ſufficient. R. Jones 228, 9. 

I an Award be that A. ſhall pay, or procure a Stranger to be bound for 
the Payment, and the Defendant pleads Performance ; it is ſufficient for the 
Plaintiff to aſſign a Breach, that HJ. did not pay, without adding nec procu- 
ravit the Stranger to be bound for it 5 for the Award is vold as to that. 
Dan. 557. 

If a Promiſe be to _ Goods ſuper wel ante 19 Jan. Breach that he 
did not deliver ſuper 19 Jan. is good; for Delivery at a Day precedent will 
not be good without Notice: at leaſt after Verdict it is good. R. inter Har- 

man and Ouden B. R. Tr. 12 V. 3. (Vide 1 Sal. 140. Comyns's Reports 89. 
1 L. Ray. N Cont, where an Award was to pay Money ad vel ante. 
R. 3 Leu. 293. | 


4 " 


(c. 47.) When 
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(C. 47.) When it is not well aſſigned. 
But if a Breach aſſigned be not in the Words of the Covenant, but ſhorter, (C. 47.) 


or larger than the Covenant Cc. it is bad: As a Covenant for Enjoyment , 
without lawful Diſturbance ; Breach, that he was diſturbed, is bad; for it the Effect of 
ſhould be, that he was Igitimo Modo diſturbed, in the preciſe Words of the the Covenant. 
Covenant, or otherwiſe he ſhould ſhew- by whom he was diſturbed and 
how. R. Cv. El. 914. Tel. 30. Vide Poſt, (C. 49.) 

Promiſe to deliver a Horſe in good Plight; Breach, that he did not de- 
liver it, is bad. R. 1 Vent. 64. | 

Covenant to repair a Fence except in Parte occidentali; Breach, that he did 
not repair, and does not ſay that the Want of Repair was in other than the 
Weſt Side, and therefore bad. R. 2 Jes. 125. bis 
. Promiſe to pay a Bill of Coſts, when taxed by two Attorneys to be choſen 
between the Parties ; Breach, that he did not produce any Bill, is not good. 
R. 2 Sand. 107. | 

Covenant to pay ſo much per Ton; Breach, that he has not paid for ſo 
many Tons and one Hogſhead, is bad, for it was not ſec. Ratam, and there- ; | 
2 Nonpayment for the Hogſhead is not within the Covenant. x. | 
2 Lev, 124. 3 | 

Covenant guad ſuper Requifitionem manuteneat any Action in his Name; it 
is not good, if he ſhews an Action brought in his Name which abated, if 
he does not ſay that it was upon Requeſt. R. 1 Leo. 169. 

Covenant to pay 5 5. per Day, after Notice that he would not act any 
more, Proviſo, that no Notice ſhall be given but in an acting Week; Breach, 
that he gave Notice ſec. Formam Articulorum, is not ſufficient, but he ought 

to ſay expreſly that it was in an acting Week. R. Sal. 574. For the Pro- 
viſo is Part of the Covenant itſelf. 1 | 

In Aſumpſit to deliver Goods, or pay 20}. Breach, that he did not deliver, 
is not ſufficient without ſaying, nor paid 20 . R. Hard. 320. 

So, if a Breach be in theſe Words, That be was not ſeized of a Well, when 
the Demiſe was of a Mefſuage with Liberty to have Water there, and he 
covenanted that he was ſeized of the Premiſſes; but he ought to ſay, That 
the Leſſor bad nat Power to grant ſuch Liberty. R. Lut. 608. . 

So, if a Breach be in the Words of the Covenant, &c. where the Words 
are in Hart void, or Surpluſage, and do not contain the Effect of the Cove- 
nant, it is bad: As, if an Award be, that A. and a Stranger ſhall give a 
Bond ; Breach, that A. and the Stranger did not gi it, will be bad; for if 


A. only gives it, it is ſufficient, the Award being void as to the Stranger. 
Dan. 5 57. | | 


If A. aſſigns his Office, and the Fees belonging to it, and engages that B. 

to whom he affigned ſhall receive them; it is not a good Breach, that B. did 

2 them, but he ought to ſhew that A. prevented him. Per 2 J. 

4 Med. 44. VVV ö 
Ifithe Breach does not ſhew a Diſturbance after the Plaintiff s Title, it is 

bad: As, on a Covenant to enjoy without the Interruption of B. if the Plaintiff 

ſays, that he entred 3 Nov. and that B. had a Leaſe, upon which he entred 

1 OZ. it is not good. R. A. 19. 10 85 e 


« 


If a Covenantibe that an Apprentice ſhall not waſte Goods ; Breach, that vet 
he waſted divers Goods, is not good, without ſaying what. R. 1 Lev. 94. - 
If the Breach is, that the Meſſuage was not repaired, and does not ſay in 
bi. * _ was. Bendl. pl. 1 ” Skin. 344- 
OL. 0 8 . 


So if a Breach is not certain and expreſs, it is bad. . 7 048). 


„ „ 
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Yet a general Breach is ſufficient in Covenant; and therefore that he ſold 


1 A. and others, at ſeveral 7 mes between ſuch a Day, and fuch a Day, is ſuf- 


cient. R. 1 Sal. 1 
If a Covenant be that the Plaintiff may enter and enjoy without Let or 
Demand of the Defendant ; Breach, that he did not enter and enjoy by 
Reaſon of the Let or Demand of the Defendant, is bad. Semb. Hd 132. 
If a Covenant be to find Meat, Drink, and other Neceſſaries, and the 
Breach be in the ſarge Words, without faying what Neceffaries, it is bad. | 
R. 2 Cro. 486. | 


If a Breach be, no: performavit Axreamentum, without faying i in what 
Particular, it is bad. Skin. 344. 


But a Breach badly aſſigned ſhall be ag after a Verdict, which. finds 


| for the Plaintiff. R. 2 Yon. 125. R. 5 


a.3 
So, in Covenant, if one Breach be 5 22 and another in, the Plain- 
tiff on an intire Demurrer to the whole Declaration ſhall have Judgment for 


| the Breach well affigned, and ſhall be barred for the Reſidue, 2 Sand. 380. 


J 
1 Kae wot 


ſhew an Iuter- 
Tile. -A 
Ay K. 25 5 


Vide Ante, (C. 32. l ; 
So a Breach aſſigned in \ the Words of the Covenant &c. where the e 

Words do not import any ſuch Breach, is not good: As, if the Leſſor cove- 

nants that the Leſſee ſhall enjoy during his Term; Breach, quod non gaviſus 


uit, is not ſufficient, for the Covenant is not broke but by Diſturbance by a 


lawful Title. R. Vau. 121. R. Hob. 35. Win. Ent. 120. 


So, in Covenant for quiet Enjoyment of 20 Tons of * ; Breach 
Nod non potuit gaudere &c. is not good, without ſhewing a lawful Diſtur- 
bance. R. Cre. El. 914. Tel. 30. 

So, in Aﬀfumphit for quiet Enjoyment ; Breach, that he did not quietly 5 
enjoy, is not good. R. cont. Dy. 328. a. R. acc. 2 Cro. 425. 

In Aſumpfit to enjoy without Diſturbance, Breach, that a Stranger made 


2 Diſtreſs upon him, is not good, without ſaying that the Diſtreſs was upon 
an elder Charge. R. 2 Cro. 


So, in Debt on a Bond, for quiet Enjoyment, B Breach, that he was ; onſted, 
without ſaying by an elder Title, is bad. R. Dy. 328. a. in Marg. R. 


Co. Car. 5. 


A Condition, or Coen that the Leſſee thall not ouft the Tenants, in- 


habiting within the Manor, of their Tenements, if they do Duty according 
to the Cuſtom Breach, that he ouſted B. a Tenant inhabiting his Tene- 


ment Parcel of the Manor, is not good; for perhaps B. was only a Tenant 
at 5 80 R. 1 Les. 246. 

„in Covenant, if the Plaintiff for Breach affigns that A. habens legal 
Ti _—_ entred, it is not good, without ſhewing what Title A. had. R. 
2 Sand. 180. 1 Sid. 466. R. 3 Mod. 135. R. cont. 2 Lev. 37. R. acc. 
1 Lev. 301. 1 Med. 294. 

So, if A. as Attorny to another makes a Demiſe and covenants, chat the 
Leſſee ſhall enjoy; if the Leſſee in Covenant ſhews a Recovery againſt him 
in Treſpaſs, without ſhewing the Title, it is not good. R. per 2 J. 2 
Vent. 62. 

So, if in Debt on a Bond for . of Lond without Eviction; the" 
Defendant pleads Conditions performed, and the Plaintiff aſſigns for Breach 
a Recovery againſt him, it is not good without ſaying it was by an elder 
Title. R. 2 Go. 315. R. 1 Lev. 83. | 0 | 


And tho' the Defendant rejoins, that the Recovery was by Covin, and it 


be ſound for the Plaintiff; yet the Breach is not aided by che Verdict. R. 
and Judgment cont, we - Oy. 31 BED 


80, 


” So, if it be for the Enjoyment of a Way, till A. is of full Age, and he 
" fays, that A. obſtructed him, without ſaying by Title. R. 3 Lev. 305. 

So, in Covenant for enjoying without the Interruption of B. and all claim- 
ing under bim, and he ſays that he was interrupted by A. who claims under 
B. without ſaying how, or by what Title. R. cant. and afterwards reverſed 
by all the Juſt, and Barons, C. El. 823. 

In Covenant to fave harmleſs from Arrears of Rent ; Breach, that he did 
not pay, is not ſufficient, without Damnification. Sein. 397. 

But the Breach is well aſſigned, that A. habens legal Titulum Virtute Dimiſi 
fa# before the Covenant to the Plaint 
A. had. R. 3 Lev. 325. | 
I Tf there are ſeveral Covenants, one, that A. ſhall well ſerve, the other, 
that if be imbezzles, &c. B. upon Notice ſhall make Satisfaction; if the 

Breach be, that A. imbezzled, without ſaying that he gave Notice 

good Breach on the firſt Covenant. 
80 where the Matter lies properly in the Knowledge of the Covenantor, a 
Breach in the Words of the Covenant is ſufficient : As,' if a Leffor covenants 
that he has full Power to make the Demiſe ; it is ſufficient to fay, that he 
had not Power, without ſhewing in whom the Eſtate was; for this lies more 
in the Notice of the Leſſor. 
Ante (C. 45.) 
So where the 


iff, tho” it does not ſhew what Title 


„ it will 
R. Cro. El. 831, 


XN. 9 G. 61. 4. Cont, Win. Ent, 122. Vide 


| Covenant is againſt Interruption by the Covenantor himſelf, 
| Breach, that he himſelf entred &c. is ſufficient without ſhewing by what 
Title. R. 2 Cro, 383. 


80, if a Covenant or Promiſe goes only to the Poſſeſſon, Eviction is ſuffi- 


cient, without ſnewing the Title. R. 2 Lev. 194. R. Dy. 328. 4. Vide ibid. 
in Marg. Semb. cont. per 2 7. 


So, if a Covenant be againſt the Act of a 
is ſufficient, without faying by what T 
62. R. 2 Lev, 37. 


R. Cro. El. 544. 


2 Vent, 62. 


t of icular Perſon, Interruption 
itle. R. Cro. El. 213. Adm. 2 Vent. 


(C. 50.) Averment in a Declaration. 


The Plaintiff in his Declaration ou 
Maintainance of his Action. 


ght to aver all that is neceſſary for the A 


39 


4 


(C. 50? 


hen nec 


But the Plaintiff need not aver his Count by 


Hoc parat eft verificare. Pl. — 
Com. 342. a. Co. L. 303. Vide Poſt, (E. 33. 1 


And therefore in all Caſes where the Eſtate or Intereſt commences on a (C. 51.) 
Condition precedent, be the Condition or Act in the Affirmative or Negative, 


Performance 
and to be performed by the Plaintiff, the Defendant, or any other, 


when it ſhall 


| the be averred. 


2 Benefice, Sc. the Plaintiff in An 
Sc. Pl. Com. 25. 6, 3 
If a Man deviſes, that, if his Goods are not ſu 

bis Land ſhall be fold; he, who avows under the Vendee, oug 

_ ciſely, that the Perſonal Eſtate was not ſufficient. R. Jon. 328. | 

© Tf a Man promiſes to ſurrender Land on Payment of fo much Money, in 
umpfit the Plaintiff ought to alledge Payment, or a Tender and Refuſal. 

SFO _ wc MTS -.- wa 

So, if a Man promiſes as a Surety or Fidęjuſſor for another, in Aſumpfit 

againſt him for Non- performance of the Promiſe, the Plaintiff ought to aver, 
that he for whom he was Surety has not performed. R. 2 Cro. 500. 


< 
y his Debts, 
t to aver 


ficient to 


Plaintiff ought in his Count to aver Performance. R. 7 Co. 10. a. Ughtred. Condition 
As, if a Man grants an Annuity to another, when he is promoted to ſuch PF****: 


nuity ought to ayer, that he is promoted 


nt. 
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Agreements. of 201. in an A 


3 r L E A D k R. 
| If Bail bs bound in a Recognizance that the Defendant: ſhall appear in 
eight Days after Warning, and if he be condemned ſhall render himſelf or 
pay Ce. the Plain ought 0 bow that be was warned for & is Con- 


dition precedents R. 2 
If the Defendant [eve an Mk 10 O8, Virtute Narranti of the Quar- 


ter Seſſions 9 OZ. he ought to aver, that the Seſſions e till * A 
reſt. 2 Lev. 229. 


nlC. 53.) | Bo, a for ſuch e ak 
Confideraticn this ought to be averred to have been performed ; for it is in the 7 


of the Duty Condition precedent: As, if I promiſe 205. to A. far his. He bu 4, 
uy cm | 


demanded. to Rome, he ought to aver his going to Rome ; far upon that 
mences. 7 Co. 10, 6, 
Or, for his Service for a Year, he ought to to avet his Serie. "Heb, 106, 
Or in Conſideration of his Forbearance for a Week, he ought to aver is 
r. R. Cro. El. 22. 
eee be expcutory or —Y 
gn RT, ought to be averred. ic Pg (0:62, 3.4.5) * 


(C. 53.) So where there are mutual Agreements, and the one agrees. to 8 
— . at b. a 3 and the other agrees for the Hawk to deliver g Horſe 75 
Watts; if the ty Day: in an Action for the Horſe, the Delivery of the Hawk 
Thing co be ws . for that was the Conkderation * the Promiſe, Lut. 


dou for ac 251, 1 Salk. 171. 


tion is by If A, agrees to build a Houſe, and B. agrees 20 ro Labre i 


IO. and there are mutual Promiſes, in an Action 42 2 2 


Day ſabſe- aver Performance of the Work. R. per 27 Twiſd. cont, 2 No 11 351. 4 


quent to the 2 Lev. 23 3. 
e Arr. agrees to aſſign a Leaſe to B. and B. agrees to pay proinde 25g 


e are mutual Promiſes. if A. ſues for the 2 50 J. he muſt aver an 
ſignment of the Leaſe. R. cont. Ellis Dub. 2 Mad. 34. This Reſolution 


denied to be Law. Sal. 172. 
If A. agrees to pay 100. to B. within fix Months, B. transferring ſo much 


Stock to , and B. gives a Note to A. to transfer ſo much Stock to him, 
paying 107. if B. ſues for the 107. he muſt aver that he has transferred, or 
offered to do it; and if A. ſues for not transferring, he ought to aver and 
prove Payment or a Tender of the 10/. for they are EG precedent, 
tho” there are mutual Promiſes. Per Hole. 2 Sal. *. 12. TN | 
So, if mutual Agreements are to be performed reci 1 on a ece- 
dent AR by the other: As, if A. covenants to — Stock to B, 4 mo: 
ment of ſo much, and B. covenants to accept ſuch Transfer, and then to 
pay; in 1 pos &c. for Non- payment, A. ought to aver a Transfer or a 
Reader. R. B. But reverſed per 47. in K. N afirmes OO. | 
liament. 2 Mod Ca. 68, 381, 
So, if there are mutual Agreements, and one agrees to do his Part at 
an indefinite Tune, and the Ober! in Conſideration e to bey, Sc. R. 
2 Mod. Ca. 40. 95 . % 


2 . * where there are mag Promiſes, REY FTIR nad not be 
— > 165 Co. 11. 4. Adm, Lu. 250. R. Mar. pi. 114. * Lint. 224. 
not be averred. Cy0, 2 2 8 


r Man pro romiſes to 8 a Cow, and the other W Payment 


are mutual 


jon for the Money, r | 
averred. R. wy 88, Agreed . it, 250. Dan. 72. 


7 


If 

— 
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PLEAD E R. x": 


If a Man promiſes to deliver ſo many Tons of Iron, and the other pro- 
miſes W the Fhiintiff need not aver the Delivery of the Iron. R. 
71. 1 : 
3 If * be an Agreement that A. ſhall pay ſo much on ſuch a Day, if B. 
will promiſe to maintain an Infant for ſo many Years, and there are mutual 
Promiſes thereon; in Aſumpfit for the ere B. need not aver that he pro- 
miſed Sr. R. Lut. 223, 4. 


If A. promiſes to take an Apprentice, and B. in Conſideration thereof to 
pay ſo mnch. R. 1 Lev. 87. 

Or to provide Soldiers to be tranſported, ny B. to þ provide Ships to tranſ- 
port them, R. Sti. 186, 7. 2 Mod. 75. 

If A. covenants to account, and B. to "ow on ſuch Account ſuch a 
Thing. R. 2 Med. 76. 

80, where there are mutual Covenants, the Plaintiff need not alledge in 
Covenant, that he has performed the Covenants on his Part. R. 1 Rol. 414. 
L 40, 55. 

Sa, where: the Plaintiff alledges an Agreement and mutual Promiſes to 
perform, Performance by the Plaintiff necd not be alledged, tho* they ought 
to he performed. R. Hard. 1-3. | 

If A. in Conſideration that B. undertook not to ſue a Bail Bond againſt 
him, and to give him the Benefit of an Outlawry aſſumes to pay B. 400 J. 
Averment, that A. had the Benefit of the , without faying that he 
did not ſue the Bail Bond, is ſufficient. R. 1 Lev. 20. 

And in Caſe of mutual Promiſes, the Plaintiff need not altedge Perfor- 
mance of all on his FINE to be performed. Am. Lut. 223, 4. | 


So, whero there are mutual Agreements, and the Thing on the one Part (C. 35. 
is in Conſideration of a Thing on the other Part, but to be performed at a Te, e. 
Day before the Thing on the other Part, there ſuch Conſideration need not dans: | 


done in Con- 
be averred to be performed. Lut. 2 50. 1 Sal. 171. fideration of 
As, if a Man agrees to ſerve another in War, and the other agrees to pay — 
him ſo much for his Service at a Day before the War began, an Action lies — 
for the Money without an Averment of the Service. R. Tut. 250. precedent. 


If a Man, in- Conſideration. of 10 J. to be paid after a new Leaſe granted, 

ee to obtain a new Leaſe ; in Aumpfe for not obtaining it, the Plain- 
tiff need not alledge that he is ready to pay the 101. R. Cro. El. 249. 

If a Man- covenants to aſſure Land to A. for the Conſideration after men- 
tioned, and A. covenants for the Conſideration 'aforeſaid to pay ſo much; in 
Cavenant for the: Money it is not neceffary to aer hat he has aſſured, R. 
1 Ral. 415. J. 5. 

So, in Debt on a Bond for performing an u if the Award be, that 4 
one ſhall pay 10 J. and the other in Conſideration thereof ſhall 'releaſe, and a | ' [0 
Breach is aſſigned for. not releaſing, there is no Need to aver Payment, for | = 
he has a mutual Remedy. R. 1 Rel. 415. J. 20. Cro. Car. 384, | 2 
In Debt on a Bond to pay 50 J. on Marriage, or on 11t February next, Pro: 1 
viſo, that the Plaintiff juſtifies the Pruth of the Declaration under his Hand ä 
and Scal given to the Defendant of the fams Dato with the Bond; Plaimiff 1 
need not aver that he has juſtified the Truth &c. Dub. Hard. g. 8 wo 


So, where there are montaal Remedics: As; if a Man promiſes to deliver (O. 56.) Es | 2 
Metal made into Pewter caflends inde ſo much as he reaſonably deſerves, in W et bu wy _ 
DAſſumpfit for not delivering it, there is no Need to aver, that he tendred ſo Reede. 


much as he deſerved; for it is not a Condition precedent, and the Deſendant 
may have Debt for what he deſerves, or may detain: at his EleQtion, and 


then it will come on * R. 1 Rat. 466, & 40. 5 


1 
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If A. covenants to repair a Houſe before Micb. and B. covenantsthat, ab 
et poſt, Tempus quale A. repararet, he will repair; in Covenant againſt B. for 
not repairing after Micb. it is not neceſſary to aver that A. repaired before; 

for . poſt Tempus &c. does not refer to the Repair, but to the Time when the 
Lien upon B. to repair begins, and Covenant lies againſt A. if he did not 
repair before Micb. R. 1 Rol. 416. J. 40. a 
If Articles be, that A. gives to B. 5001. for bis Land; in Debt for the 
500 J. there is no Need to aver that he has conveyed the Land; for there is a 
mutual Remedy when boch have ſealed the Deed. R. 1 Hand. 320. R. 
Tut. 4962 

So, if A. covenants to wimker Stock to B. ſuper vel ante 21 Sept. and B. 

covenants to pay ſo much to A. ſuper vel ante the ſame oy RK. 2 gr 


916 105, 6, 294. 


{C. 57.) _ So, where any Eftate or Intereſt or veſts e 4 is to 1 
38 defeated by a Condition ſubſequent, or Matter ex poſt Fucto, be it in the Af- 
" defeats an firmative or Negative, or to be performed by the Pint or the Defendant, _ 
_ or In- or any other; Performance of that Matter need not to be averred: As, if a 
_ Man grants an Annuity for the Maintainance of fix Soldiers for the Defence 
of a Caſtle,” the Plaintiff 4 in Annuity need not aver, that he has maintained 
Sc. R. 7 C. 10. 2. 
If a Grant be of an Annuity to 4. *till he:be advanced to's Bente; ” Y 
in Annuity need not ſay that he is not yet advanced. 7 C. 10. 4. K Fl. 

Cm. 2 5. 6. 30. a. 32. 6. b 


(S. 58.) And he ought to aver Performance of the Intent of the Covenant Ge. for 
De it ĩs not ſufficient to purſue the Words, if the Intent be not alſo performed: 
According to As, on a Promiſe in Conſideration that he would cauſe A. to come to be 
the ee, bound to the Defendant for 20 J. it is not ſufficient to aver that he cauſed A. 
(G. 12. 2 to be bound, but. he ought to ſay, that he was bound, R. 
. $O 
On a Promiſe to a Lands, ita quod font fiecee i in Extremitate Hiemis, viz. 
aliquo T, empore inter All Saints and Candlemas, it is not ſufficient to ſay that 
Fuerunt ficce in Extremitate Hiemis, viz. aliquo Tempore between thoſe Feaſts, 
hut it ſhould be ſaid that fuerunt ſiccæ for all that Time, or that they did not 

overflow _ Tempore &c. for that was the Import .of the Words. R. 
2 Rol. 246. J. 30. 
(C. 59.) And he ought to ſhew an exact üer As, on a a Promile in Conſi- 
3 Perfor- qeration that he would procure 20 J. for one Year, it is hot ſufficient to ſay 
Vide Condition that he procured 10 J. 23d April, and 104. 23d June; for he ought to pro- 
48. 11.) cure the Whole for a whole Year. R. Tel. 87. 
So, if it be to procure 201. in Gold, 10 Guineas, and the Refidue i in 
Silver, is not ſufficient. R. 27. 87. | | 
So, on a Promiſe to an Attorny in Conſideration that he will acknowledge 
Satisfaction on Record &c. it is not ſufficient to ſay that he tanguam Attorn 
ay 14" oil Satisfaction; for perhaps his Warrant was revoked. R. 
1 Rol. 366 | 
So, bk a Promiſe in Conſideration of a Leaſe of Lande for 10 J per fan. | 
it is not ſufficient to ſay that he made a Leaſe of the faid Land, without ſay- 

ing that it was for 100. per Ann. R. 3 Bul. 3 5. 

n a Promiſe to pay before the next Journey by the Plaintiff to London, 
it is not ſufficient to ſay that incepit Iter ſuch a Day, but it . to be 


2 bs 28 6 Se. R. Th 36 


y * 


Ia Confideration that he would repair on Requeſt ; it is not ſufficient to 
ſay Reparavit, if he does not add, on_Requeſt. R. 2 Leo. 53. 


And he ought te fſhew Performance with ſuch Certainty, that the Court 
may judge that the Intent of the Covenant is performed: As, on a Promiſe 


43 


(C. 60.) 


aſt ſhew to 


the Court, that 


in Conſideration that he would procure a ſufficient Man to be bound; it is it is well per- 
not enough to ſay that he procured a ſufficient Man; but he ought to ſhew formed. 


of what Sufficiency he was, whereby the Court may judge whether he was 
ſufficient or not. R. Tel. 49. Dan. 71. 

So, on a Promiſe in Conſideration that he would execute an Indenture, 
Sc. per quam barganizaret ; it is not ſufficient to ſay that he executed the 
Indenture aforeſaid, but he ought to ſhew that he executed ſuch an Inden- 
ture, per quam barganizavit &c, R. Nel. 111. | 

But, if the Conſideration was to execute ſuch an Indenture in certain, That 
Be executed the Indenture aforeſaid, is ſufficient. Tel. 111. 

If a Promiſe be to deliver 15 Todas Lane to be choſen by A. out of 17 ; 
in Aſumpfit for not delivering them, he ought to ſhew that A. choſe 15 
Tedas ; for the Election is the firſt Act. R. after Verdict. Tel. 76. 

On an Aſumpfit in Conſideration that he would abate 10 J. Part of a 
Debt, it is not ſufficient to ſay, that he did abate, without ſhewing how. 
R. Cro. El. 477. 5 | | 

In Conſideration to acquit A. of a Debt, it is not ſufficient to ſay that he 
acquitted him, without ſhewing how. R. 2 Cro. 503. 

If a Declaration recites an Agreement that 4. would leaſe for Years to B. 
but that B. refuſed to ſeal the Indenture, becauſe a Covenant was inſerted for 
Repair generally, and that the Defendant, in Conſideration that B. would ſeal, 


and the Plaintiff would give a Bond for the Performance of the Covenants, - 


aſſumed to repair during the Term; it is not ſufficient to ſay that B. ſealed, 
without ſhewing a Demiſe was made. R. Tel. 18. 


If a Deviſe be, that Land ſhall be ſold, if his Goods are not ſufficient to © 


pay his Debts; in Avowry by the Vendee, he ought to ſhew how much the 
- Debts, and how much the Goods are, ſo that the Court may judge whether 
the Condition precedent to the Deviſe be performed. R. Jon. 328. 

If the Conſideration of an Aſumpfit be that he ſhall give a Bond with 
Sureties; it is not ſufficient to ſay that he tendred a Bond, if he does not ſay 
in what Sum and what Sureties. R. Hob. 69. | 


But to alledge Performance in Words, which in Evidence import it, is ſuf- 


ficient: As, if a Promiſe be to receive A. and B. at. Heſpites, and to find Ne- 
ceſſaries; if he alledges that he received them and found Neceſſaries, it is 
ſufficient, without ſaying, ut Hoſpites, R. 1 Sal. 25. | 


If a Promiſe be to diſcharge from Arreſt ; if he alledges quod exoneravit, | 


it is ſufficient ; for he need not ſay how, as in the Diſcharge of a Bond, 
or Rent. R. Cro. El. 914. AY 


If a Promiſe be in Conſideration that he at the Requeſt of the Plaintiff 


would procure a Note of B. it is ſufficient to ſay that he procured a Note, 


without ſaying at his Requeſt; for a ſubſequent Requeſt was not intended. 
R. a a. - 5. 3 h 

But after Verdict it ſhall be aided, if the Plaintiff alledges a Performance, 
but does not ſhew how. R. 2 fon. . | 


But if the Plaintiff ſhews a certain and exact Performance, it is ſufficient 
in general Terms, without alledging particularly how he performed: As, on 


a Promiſe to pay quant diſpenderet for the Officers of the Army in ſuch a a Performance 


Suit ; an Averment, that he ſpent ſo much, is ſufficient, without ſhewing for 
what Officers in particular. R. Ray. g, | | 0 
n 


(C. 61.) 


But ĩt is ſuffl 


cient to ſhew 


in general 
erms 
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Wy On a Promiſe in Conſideration chat renunciaret the Executorſhip, an Aver- 
| = that renuntiavit is ſufficient, without ſaying before whom, or how. 


400. 
231 conaret Maritagium; Averment, that conatus fuit and it took Effect, 
is ſufficient, without ſaying how he endeavoured, R. Ray. 400. Dan. 72. 
Mo. 595. 
Thal be would forbear a Suit; Awerment, that he did forbear it, is ſutk- 
cient, without ſaying in what Court. R. Ray. 203. 

That manſtraret Compat' ; Averment, that * 8 oper Ge. | 
without ſaying Compot” predit®, is ſufficient. R. 
That he would marry A. on Requeſt; Averment, thet he married 4. is 
ſufficient, without more. R. 2 Cro. 404. Dan. 73. | | 

That be would pay as much as was agreed to be paid to A. it is ſufficient 
to ay, that fo much was agreed to be paid to A. without ſaying by whom. 
Dub. Tel. 17. 

That he N forbear a Suit; it 1 ſufficient to ſay, that he * ſorbear 
generally, without ſaying bucuſque. 2 Mod. 24 

Or, that he forbore Pom the Time of the Promiſe bucuſq; is fulficient, | 
tho? to be intended a total Forbearance. R. 2 Mad. 24. R. Hard. 5. © 

That he would diſcharge from a Promiſe of Marriage; quod exoneravit 
1s Waere without ſhewing that he was preſent, or had Notice ; for a full 

Diſcharge all be intended. R. 1 Rol. 470. J. 5. Sti. 295, 303. | 

So, in Aſumpfit to pay Sc. if he diſliked the Land in 14 Days, it is fuf- 
ficient to ſay, that he diſliked ; for it ſhall be intended within the Time, 
otherwiſe, it ought to be ſhewn on the other Part. R. Cro. El. 834. | 

So, if a Promiſe be to pay in Spaniſb Money; Averment, that he gave a 
Bill for ſo many Dollars, is ſufficient. R.-2-Cro. 7. : 

So an Averment, that the Plaintiff has performed all on his Part to be 
performed, is ſufficient. R. on Demurrer. Lut. 253. 

Or, quad cum the Plaintiff aſſumed to perform, &c. - Hard. 103, 4. 

So a Declaration on Afſumpfit to pay ſo much to cure his Daughter, and 
another Count to pay ſo much for the Cure, tho he does not aver that he has 
cured, it is ſufficient; for by the 2d Count it appears that ſhe was cured, 
and if this appears by any Part of the Record, it is well. R. after Verdict. 
i Med. 14. Dan. 73. 

Yet an Averment, that paratus fuit et obtulit to perform, is not ſufficient, 
if he does not fay, that he was hindred by the Defendant. 2 Sand. 352. 
R. 1 Rol. 465. J. 30. 

Yet Parat et obtulit, will be ſufficient after Verdict. R. 2 Sand. 352. 
2 Lev. 23. 

So, parat et obtulit is ſufficient, where nothing is to be done on his Part, 
till the other has done a prior Act: As; if A. being a Bailiff, for 10 J. aſ- 
ſumes to arreſt another at the Suit of B. it is ſufficient to'aver that he was 
ready, but B. did not deliver him any Warrant. R. 1 Rel. 465. J. 40. 

ic, 62) When the Conſideration of the King's Patent is executory, the Plaintiff 
| Corfideration in pleading ſuch a Patent muſt aver that the Thing is done: As, if the King 
| of a Patent grants pro eo, that I ſhall find a Lamp, releaſe a Debt &c. it ought to be 
| pr u averred, that I have found the Lamp, releaſed Ge. 21 Ed. 4. 48. Pl. Com. 


Wben it is 455. 4. Hob. n 
| exccatory, If a Grant be pro Confilio impendendo, he ought to aver that he was * 
15 to givs Counſel, Jon, 294. 


80, 


I »- 
P. L. E. As D. E. R. 15 
So, if the Conſideration of a Patent be the Surmiſe of the Patentee : As, . 2 
if the King pro eo that the Manor 1s eſcheated grants ; it ought to be averred 1 


that the Manor was eſcheated. 21 Ed. 4. 48, 49. Party. 
If the King grants an Office with all Fees, without naming any; in Plead- 

ing, it ought to be averred that there are Fees in certain, otherwiſe the Grant 

is only a a and no Intereſt, and et revocab'e at Pleaſure. - R. 


10 294. 


But, if as Confideration of as Patent be executed, it need not be averred: A wy 
As, if the King grants for Seryice done. R. PI. Com. 455. 4. Hob. 231. 


And it is ſufficient ( when there ought to be. an Averment) to aver the MH > 
Conſideration to be performed, without more: As, if the King, in Conſi- be alledged. 
deration of the Surrender of a Leaſe, grants, it is ſufficient to aver the Sur- 
render made, with out ſaying that there was a Leaſes for the Surrender i is the 


Confideraticn. R. 1 Co. 43. 4. * 


Ik the Plaintiff claims under One, who has PANE OTE Eſtate, as for . 


Life, he muſt aver Continuance of the Eſtate. FI. Com. 431. 4. Cro. Cominuance 

El. 18. | of an Eſtate 
So he, who claims under a Tenant fur auter Pew ought to aver the Life — 2 

of ThE Ceſtuy que vie. Moe. 306, 335. Pl. Com, 31. 24. (E. 19, 20, 1, 
So, if the Defendant avows for Rent on a Leaſe for Years, if. three, Perſons 2, 3. 4) 

fo long live, he ought to aver that one of them is et. R. 2 Med. 93. 

1 . * | 
Or for Years, if the Leſſee fo long ive. R. Dal. 101. 


But Implication that a Life continues is ſufficient ; As, in Ejectment for (©: 67) | 
a Rectory, if it be found, that the Rector fait et adbuc eſt ſei fit , It is a ſuf- 3 
ficient Averment of his Life. Dy. 304. 4. K. 2 Jon. 227. Poſt, (C. 77.) 
So, in Ejectment on a Leaſe for Years if the Leſſor live ſo long, quod ejecit 
Termino nondum finito, is a ſufficient. yerment of the Life of the Leſſor; 
for the Term would have been ended b his Death, | R. per 3 J. and of. 
in Error. 2 Cro. 622. 
So, in an Ayowry in Right of a. Tenant for Lite, that the Plaintiff 1 et 
T _ quo fuit, infra Nadin, is a ſufficient Averment of his Life. 
2 Cro. 637. 
So, if the Plaintiff, who claims by "Leaſe 'from a. Y, JON for Life, Ks 
Virtute cujus fuit et  adbuc eff Pf 2 4 05 263. D. 1 Leo. 281. 


1 Brouuml. 4. 


In Treſpaſs for incloſing Land I Mai, i in which he has Common, 15 quod 
he loſt his Common, (per quod) is a ſufficient Avermept, that the Incloſure 
continued till the Time of Common, R. but Dod. oubted, becauſe it is 
the n of the Declaration, if it was not after Verdict. 3 
2 RO 
So, in Eje&ment on the. Demiſe of B. if a Special Verdict FAY that B. 
was alive, it all be intended N he pontinucd. alive, if the contrary does 
not appear. R. 2 Cro, 146 

So Conuſance as Bailiff of Huſband and Wife, ſeized in Right of the 
Wife, who was Tenant for Life, for Rent aretro exiſtente, is a, ſufficient 10 
8 the Life of the Wife on a general 1 ail R. 2 Lev, Wy EN 

ut. 122 


So on a Special Demurrer. Per 2 bY but Hale dalle. 2 Lev, 88. 7 
"Yor. v. OO „ Ti 


| 
N 


” 
2 
r 5 e * 2 


W:. 40 n R. 
| 84880 And by the &. 21 44 13. Aſter Verdict the Want of an Averment 


of a Life ſhall be ai if he be proved to be alive. Vide Amend- : 


ment 
5 (Ne St. 4 & 5 An. 16. After +. ma by Confeſſion, Nil dicit, 
Nm fur Hern, or Writ of Inquiry executed. 


0. 6s.) But eee of an Eftate of . need not be averred, for 
dg 4 it ſhall be intended, if the contrary does not appear: And therefore if a Man 
red claims under Huſband and Wife, ſeized in Fee in Right of the Wife, he 

need not aver the Life of the Wife. R. Pl. Com. 431. a, 
So, if he pleads a Conveyance by a Tenant in Fee. R. Lut. 3 57. 
So, if he claims under a Biſhop, Dean, &c. he. need not .aver the Life of 
the Biſhop, Dean, Cc. Pl. Com. 434..4. 
|  Tho' the Leaſe by the Biſhop was not confirmed, and ſo determines by 
his Death. Per Dy. Pl. Cm. 264. 4. 
So, if he claims by Deſcent from Tenant in Beg his Eſtate mel bet in- 
tended continuing till his Death. R. Lut. 1172. 
So, if he claims by a Leaſe for Years from Huſband and Wife, who was 
Tenant in Tail, he need not aver the Life of the Wife; for ſhe. has the Inhe- 
ritance, and ther Huſband is ſcized in ber Right. N. Pl. Com. 431. a. Acc. 
| Tut. 357, 1226. But it was R. That the Verdict ought. to find the Life of 
__—_ e the Tenant in Tail.  Cro, El. 407. 
= So, if he claims by Leaſe from Huſband and Wiſe ſeired for their Lives, 
| and to the Heirs of the Huſband, R. Cro. E. 112. 

So, if a Man makes Title in Aſſize to a Rent-Charge againſt the Feoffee 
of Tenant in Tail, he need not aver the Life of the Tenant in Tail; for the 
Eſtate of the Feoffee continues till the Diſcontinuance is avoided. R. Co. 
El. 226. 

So, if he plan chat it was ; the Freehold of A. who demiſed Ec. he need 
not aver the Life of A. for he ſhall be intended to have the Fee. R. Cre. 
El. 8 

80, if an Eftate be granted to A. and his Heirs, till B. attains ſuch an 
Age, he who claims under A. need not aver the Life of B. for the Eſtate 
of A. who has a baſe Fee ſhall be intended to have Continuance till the con- 


e R. 1 Leo. 281. 
be pleaded by A. Tenant fn Life, and B. in Reverſion, there 
be R. 1 Leo. 177. Cro. El. 154. 
So, if a Man pleads an Extent by Elegit, he need not aver the Continu- 
me: ance of his Eſtate ; for it ſhall be intended, where it does not appear by Re- 
cord that the Extent may have been ſatisfied. R. Hard. 80. 
If Leſſee for Life aſſigns his Eſtate to A. who leaſes at Will; in Treſpaſs 
by the Leſſee at Will, he ought to aver the Life of the Leflec for Life, but 
he need not aver the Life of 4. or the. Continuance of the Will. 2 
Leo. 
88 the Continiance of the Eſtate is not neceſlary to the Action, 
it need not be averred: As, if a Leaſe be for Years, / A. ſo long live, and 
.a Covenant that he has Power to'leaſe, in Covenant for a Breach of it, the 
1 not de a "0 Lene os tho! by be dead. R. 
8 Co. o. Wy | . 


18 2 8⁰ the Plaintiff in {hi Declaration ought to aver a Requeſt, | 
4 — * — if the Action be for a eollateral Sum to be paid on Requeſt, the 
When equeſt is Parcel of the Agreement, and traverſable, and ought to be ſpe- 

1 ene with the Au and Pace f de ede. Adm. Lut. 23 1. 
. 1 292 ER. Cre. 


* 
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R. Cro. El. 85. R. Ow. 109. Cont. per 2 J. 1 Brownl, 10. R. acc. 
6, 85. K. Sav. 72. 

TI ea) Matter to be done upon Requeſt, Adm. Lut. 231. 

As in Aſumpfit to pay all Sums expended for him. R. Cro. El. 83, 4 

To pay 65. for every Stone of Wool delivered. R. Cro. El. 91. 

To pay for Victuals for him, and his Horſe. R. 2 Cre. 183. 
0, in Covenant for not delivering Timber for Repairs, he ought to alledge 
a ſpecial Requeſt. 1-Brownl. 23. 
And the Want of a ſpecial Requeſt, when neceſſary, is not aided by 

Verdict. N. 15 Bul. 299. 

Nor by pleading Non Aſumgſit and a Verdict thereon ; for that is no 

Waiver of 1 Requeſt. R. Jon. 86. 


But in Aſumpfit for Money lent, or a meer Duty, Iicet ſæpius requiſit” is (C. 70.) 
ſafficient. ＋ Cro. El. 73, 4. Agr. 2 Cro. 183. Per Hought. 2 x , og When a gene- 


ra ue 15 
R. Ti. 66. Hut: 2. Per 3 J. Cro. Car. 35. Agro 4 Leo. 2. R. Tea, ral Roque 
El. 218, R. Win. 2. >&Y 
So, in Aſſump fit for a collateral Sum, if it is not to be paid upon Requeſt. 
R. Lut. 231. R. Ow. 10g. | 
So, in Aſumpfit to pay in Conſideration of Marriage ; for it is in the Na- 
ture of a Debt. R. Cro. E. 229. 
So, in Aſumpfit for Repayment of Mauer received for a Horſe. R. 
3 Lei. 364. = 347” 
So, in Aſumpfit to pay, if he would procure a Note from B. for it; 
that he procured Aa et re quifroit ſobvere, is ſufficient. R. 2 Vent. 74. 


So, in Debt on a Bill &c, to be paid _ Requeſt, a general * is 
ſufficient. R. Cro, El. 548. 
2 ſpecial 


And where a ſpecial Requeſt is neceſſary, if the Plaintiff alledges 
Requoſt, but omits the Day or Time, and the Defendant does = 
on * Requeſt, but pleads Nam Mi Se. it ſhall be aided. 'R 
N $ 


So, in Annuity, Obligation, Cc. to pay upon Requeſt; no Re weſt is ne- 
coſſary. R. Cro. El. 548, 721. #5 2 
$5, if the Raqueſt is cxecuted, no Averment is As, if 4, 


ey 
miſes to pay Sc. in nderntöon * B. at Hs n wauſe'] 
Knight, R. 2 Lev. 198. | 


= 


| * if a Promie be by three, «pa Roqualtsoh6 ts ſlay D. 8. S. 
A 

If an Action be by an Executor on a Promiſe to pay do his Teltator RET 

Requeſt, if he alledges a ſpecial Requeſt by the Executor, and Heer requifie” (L. 11.) 

_ by the Teſtator, it is ſufficient ;/ for the * is founded 8 a * 

queſt by the Executor. R. Hard. 38. n 


Licer requifit' ic as well as in Face requifeuit ; 
Nel, 121. 


And, if it be ſaid, n Plaintiff at- 
Note, ef requifivit, it is ſuſficient without fing adtunc- er ibidem; for the 
whole ſhall be intended to haue been done at the-ame Time. R. 2 Vent. 75. 


So, if a ſpecial Requeſt be alledged in the-firſt Count, militer requi= 
ft is ſufficient” i in the en Count; foc it-yofers to the Ws & up ; 


— R. AFR 


. 240. e 4 pa, 
5 | 4 4. 17 4 (C. 73.) 
80 the Plaintiff ought tc to ayer — 0 the I HB LAs | 
Action doe not lie without Notice ee x on AR on which the wie nc 
N Plaintiff's 77%; Condition, 
N (L, $$: 


- 


Gigh” Dey and Place ſbewed the 5 


* + 
— | + ki. ads ©» um —c — 


©; "Md PL E AD RE R.“ 
„ Plaintiff's Demand ariſes, be ſecret, and lies only in the Plaintiff's Mouth: 
ö As, if a Man promiſes, Sc. to pay ſuch a Rate for Wares as any other paid 
5 him, the Plaintiff ought. to alledge Notioe of 1 Rate that another — =. 
2 C. 42. N. 1 Nel 463. l. 25. Hob. 51.) Hurd. 42. 1 55 
To deliver ſo much Corn, if the Plainti 25 of it, at the Bains the 


Plaiatiff ought to give Notice, if he approved of it. R. Cro. El. a49, 2 50. 
To repay ſo much to B. if he Gifliked ſuch Lands, - R. cont; Cx. Ei. = 


1 Nol. 404. el. 
To feaF ſuch an Eſcrow as he of his Counſel ſhall deviſe R. I 1 Bol. 463. 
J. 5, 50. | 
«6 To acevant” befbfe Auditors, Win Obligee Gall align. R. 1 1 Bu. 
462. J. 50. | 


To pay Plaintiff all his Coſts in ſuch : a Suit. Hard. 42. 
_ "The Damiges-which the Plaintiff ſuſtained by woch a * Hard. 4 
oy IM n » 2 2 
, When Notice is are it ought bo appear; At M uu given Mulas 
2 2 Time: As, if a Man promiſes to pay as much as he diſburſes at achia Fair, 
Hon Requet before tile End er the Fair, he ought t6 alledge Notice of his Diſburſements 
; hall 2 * given eite End oo the Fur 3 it gow be too late. K. 1 Rob. 
De oe Cane onto. 
1 So it ou bt to appear, that it was 8 to a proper Perſon : As, ifa Con- 
didon be de repair uphH Notice, Notice ought to be alledged to him, who 
had the intire Weste, and not to an Under-Leſſee. N. Tel. 37. 2 Cro. 9. "2 
guck to him in Perfon? e TILE? ans 
| en Rall be to the Alhgnee of the whole Eſtate, Vide md 
- - LI} 2 2, IV OL 3x 8710 DES AS 0 * ©: Fat *. 
So — 29 Requeſt hall be to the Perſon, Fide Condition, (L. 1 10 u 
© Buff on- 1 Bale of EH Inde Stock; if demanded ore tenus, ot by. Waiting | 
at the BH, dis Houle! an Averiment,; that he demanded ore tents and: by 
Writing at the Ef Aude Houle is 3 82 W 4 PerferaLDeatand; 
for the Viage i is ſuch, R. Sn, 391. | 
N * « O89 EBW, garde OA WY oo 7 Pre Fa 4 
But a Man i is 8 ant or aſſumes do pay Money, to convey 
Lat S. on the Performatice of an Act by a Stranger, Notice ned not 
2 . ſor ir lies in the Defendant's e us well as the Plain - 
xL.g.) tiff's, and he ought to take Notice at his Peril: As, If he affunics to pay ſo 
much when 4. marries. R. 1 Ral. 402. l. 10. 
5 — . . returns into the Kingelbmn.. E. 2 Co. 453, 3. R. x Rol. 
8 20 1 3.40 
nnn WO perfoctns fk a Journey. ts Nhl. 463; J. $257 N. 2 Cro. 247," 150. 
1 e ben d. _—— R. 2 Hul 
$4: NC Cnr. 133. 1 Rot. 464. l. 5. | 
Ws is if 2: does not pay. R. 2 On. 68% K. 1 Wal. 462. L * 462 
W e 008 deen fo inch fr every Acre above 20, when A. meaſures. them. R. 
I Nol. 462. | 
Te mak + iv", Affe nde a . 
of f, 6 Ms-Counfel ſhall 2 
J diſcharge upon alf Blek | | 
Tv fand to the Awardiof Sg "Hard. 2 5 jt 25 . > 2 5 
epay the Arrears foulf{#'en Account.” 8 O. 92. i ee it *L N. 
I ?o0o be accountable. forall ny Pe paid to A. by B. R. 1 Lr. N. 
. 2 So, if he aſſumes — 1 pay Tc. on the Performance of a certain Act 


2 


4 


3 TS: the Obligee himſelf, df an formange of an Act by him to any cer- 
. 2. innen, for he takes e 20 take Notice of vas 8 
eee . + | 


» | 


I 
a Man aſſumes &c. to pay on the Marriage of the Obligee &c. with B. 


1 2 Cro. 102. R. 2 Co. 228. Tel. 168. R. 2 Op. 405. 1 Rol. 461. 
J. 50. R. Cro. Car. 34. Hut. 80. Per Ch. J. 1 Sid. 36. 1 Rol. 463. 
J. 20. R. 2 Bul. 254. R. 3 Bul. 326. R. Popb. 164. 

To pay, when the Obligee Cc. delivers a Horſe to B. Per Tel. 1 Rol. 

61. J. 45. | | 
» Or — * to London. Per Dod. 2 Bul. 145. R. 1 Rol. 462. J. 15. 
Cont. per Varb. Hob. 68. R. cont. 1 Bul. 44. 
Or returns from Rome. Dub. Ow. 108. R. Hut. 80. | 
Or delivers up the Bond. R. Sal. 457. SEA 
To indemnify when he ſhall be Surety for his Father to A. D. 1 Leo. 
205. R. 2 Co. 287. | 
Io pay, if he borrows of any certain Perſan. Per 3 F. 1 Bul. 12. 
2 pay * every Acre, when it ſhall be meaſured. R. 2 Co. 472, 391. 
4 Kol. 462. 1,45. 

To pay a Rats for what the Plaintiff ſhall ſell to B. R. 2 Cro. 433. 
R. 1 Rol. 463. 4.36, _ 

To pay when B. attains his full Age. Hard. 42. | 

To ſurrender to B. or his Aſſigns on Requeſt, there need not be Natice 
of the Aſſignment. R. Poph. 136. 1 Rol. 464. l. 10. 

To give him as much as will make him content. R. 1 Leo. 123. 

To pay all Money delivered by A. to B. there need not be Notice of the 
Sums delivered to B. R. Hard. 2. 

So, if he aſſumes in Conſideration of ſuch a certain Act, it is ſufficient to 
aver Performance of the A&, without alledging Notice of the Performance 
to the Defendant : As, if it be in Conſideration that ſhe diſcharged him of 
a Promiſe of Marriage, it is ſufficient to. ſay quad exoneravit ipſum, with- 
out alledging that he had Notice; for it ſhall be intended that there was a 
Full Denen made to the Defendant himſelf in Perſon. R. 1 Rol. 

So, in Conſideration that ſhe come to his Houſe and offer to marry him, 
it is ſufficient to ſay, uad venit et abtulit to marry; for it ſhall be intended 
that the Offer was to»bitnſelf in Perſon. R. 1 Rel. 470. I. 20. 

So, in Debt for a Penalty at a Leet for not removing an Encroachment, 
it is not neceſſary to aver Notice of the Order of Removal; for every one 
within the Leet ought to take Notice of it. R. 1 Rol. 468, J. 20. 

Or for the Penalty of a By-Law concerning a Common; for every Comy 
moner ought to take Notice of it. R. Co. Car. 498. 


. 
* 


So the Plaintiff, in his Declatation, ought to aver every Fact, without be- (C. 76 


ing informed of which, the Court cannot judge whether the Plaintiff has gebs. 
Cauſe of Action. Vide Aion upon Statute, (A. z.) —_— 


red. 

As, ia an Action founded on a Statute, the Plaintiff ought to aver every To eſcertain 
Fact neceſſary to inform the Court that his Caſe is within the Statute: Fe 38 4 
in Aa Impedit by the King on the Sr. 13 El. 12. for nat reading the tte. | 
39 Articles, it ought to be averred that it was a Benefice with Cure. R. 
1 And. 62. Tut, io89. i 8 


So, in Quere Inpedit by the King founded on the Sr. 31 El. 6. for Si- 
N 1 | nd 
So, in gare Impedit by the Univerſity on the Fr. 3 Ja. 5. for the Benef 
of aR nt, the PlainafF muſt aver that the Ea 2 a Recuſant con- 
vict. R. 10 Co. 58. a. 1 bp | r 27 | | 
in London, Weſtminſter or Suburbs, and ſelling again unleſs by Retail, if the 
Vor. V. | ke ris F Plaiatiff 


* 
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Sc. 
he was ſane, of full Age, and at large. 


. 
Plaintiff alledges that the Defendant bought at Whitechapple &c. he ought. 


to aver that Whitechapple is within the Suburbs. Litt. 162. 


If a Man intitles himſelf by a Leaſe, which by a Proviſo in a Statute will 
be good, if the antient Rent be reſerved ; he ought to ſhew that a Rent was 
reſerved, and aver it to be the antient Rent. R. Pl. Com. 105.6. 

If, on an Action on the Sr. 14 H. 8. 5. for practiſing Phyſick within ſeven 
Miles of Londen without a Licence, he alledges Practice at We/tminfter, and 
does * ſay that it was within ſeven Miles of London, it is bad. R. 

4 M. 

* If an Laament be for taking Toll above the Rate appointed by a Sta- 


tute, it muſt be averred that it was in a Market Town. 2 Rol. 248. 


So, in all Caſes where any Circumſtances are required by the Purview of 


an Act to make it good, they ought to be averred : As, where the Sr. 1 R. 


3. 1. makes a Feoffment &c. by Cefluy gue Uſe of full Age, ſane, and at large 
good; he, who pleads a Feoffment by ee gue , ought to aver that 
Pl. Com. 376. 6. 

If a Man pleads a Licence by three Juſtices of the Peace at Seſſions to be 


-a Jobber &c. he ought to aver that he is an Houſholder &c, which is 22a 
| bie by the Se. 5 EL 12. in him, who takes ſuch Licence. R. Fav. 5 


So, if a Plaintiff declares upon an Agreement in Writing, which . 
to a Caſe to be ſtated and ſigned by both Parties, he ought to ſhew the Caſe 


ſtated, and then aver that That _ the Caſe in the Declaration are the ſame; 
for it is not ſufficient to ſay that he agreed in ſuch a Per, and that both 


bound themſelves in Pignoratione predift'. R. Lut. 489. 
So, if a Condition be, that a Leſſee ſhall not ouſt — Tenants of à Ma- 


nor, who do their Duty, it is not ſufficjent to ſay that he ouſted A. a Tenant 


of the Manor, who did his Duty ; but he to aver in Fact that A. was 
a Tenant and always did his Duty. R. 1 Lev. 246. 

If a Promiſe be to fave harmleſs for Beaſts delivered out of the Pound, 
he ought to aver that he delivered them, and it is not. ſufficient to ſay that 


A. recovered againſt him in Parco frafto pro Dellberatiane. Skin. 141. 


So the Caſe ought to be averred agreeable to che Statute : As, if the S. 


28 El, be pleaded, which enacts, that a Recuſant ſhall be convict, if he 
render not imſelf before the next Seſſions; if it 


pleaded that he did not 
render himſelf ar the next Seſſions, it will be bad. 3 Lev. 333. 

So, in all Caſes where there is a Variance of the Deſcription-of a Thing 
or Perſon, there ought to be an Averment that it is the fame : As, in an In- 


formation for an Intruſion into Lands in N. Dale, if the Defendant pleads a 
Grant 7 him of Lands in S. Dale, he ought to aver that they are the fame. 
Sav. 4 


If the Licence of Alienation be for a Rectory, and 20 Acres of "$1 
and the Fine be of a Meſſuage, and 20 Acres of Land, in Proceſs for alien- 
ing without Licence, it ought to be averred that the Meſſuage is Parcel of 


the ReQtory. Sav. 14. 


If in Aſumpſis for 50 J. for Oaks ſold, the Defendant pleads a. Contract 
for Oaks by "Todentare, he ought to aver that they are the ſame Oaks. 


Sav. 17. 


On a 2 Warranto for having a Park within the Metes and Regard of a 
Foreſt; if the Defendant preſcribes for a Park infra Metas, it is not ſuffi- 
cient without averring that it was infra Regard. of the Foreſt alſo. 
Bridg. 25. 

So, if the Executor of H. de B. be ſued, and he pleads a Judgme 
againſt him as Executor of H. de C. be ought to aver hae: 4 de C. is he 


| _w Perſon, R; Sv. ** 


2 ; | ES 


* 


F LE AD E X. 

Ir 4. aſſumes to deliver to B. a Parcel of Gum, then upon the Sea to 
be imported, being of the ſame Value as other Gum before delivered ; it 
muſt be alledged that it was the Gum on the Sea, Cc. R. 2 Co. 235. 

So, if the Thing to be averred is repugnant in Words, but not in Truth, 
it ought to be explained before the Averment made: As, if a Grant be of 
Land in A. to an Information for Land in B. it cannot be averred to be the 
fame Land; unleſs it be explained, that A. is a Vill in the Pariſh of B. or, 
is known by the Name of B. as well as A. and then it may be averred to be 
the ſame Land. Sev. 38. 


An Averment need not be in expreſs Words Er A. in Faflo dicit ; for (C. 77.) 
licet is a ſufficient Word. R. 2 Cro. 383. Pl. Com. 125, 126, R. By what 


3 Leo. 67. ; Are 

Or pro eo quod. R. 1 Sand. 177. Semb. 2 Vent. 273. R. 1 Lev. 1 

1975 5 (C. 977 Pi 
Et quia &c. Co. Ent. 122. b.- 1 Lev. 194. (2 V. 2. 


uad vendi dit warrantizaudo is a ſufficient Averment that he warranted. 
Sal. 686. 

Or, that he demanded. proferends Satisfaflionem | is a ſufficient Averment 
of a Tender. R. Sal. 685. 

So any Words, which imply ſuch a Matter to be ſo, are ſufficient: As, if 
it be pleaded that A. was ſeized, and that obiit, and the Land deſcended to 
B. as his Son and Heir, this is a ſufficient Averment that he died ſeiſed, 
tho' it be not ſaid fic inde ſeifit” obiit; for otherwiſe it could not deſcend to 
B. as his Heir. R. Luft. 1172. 

So. preſentat fuit that he did a Treſpaſs; tho' it be not expreſly averred 
that he did it. Semb. 2 77 2 8 12 4 

vod ſeribs et ingraſſari fecit turam, fer quam mentionat emi 
Ber 4 Agillavit 2 - fans ut Fact fuum, Virtute cujus fuit poſſe + omg 
tho' it I be not expreſly ſaid quod demifit. R. 2 Yor. 24. 

| That by the Cuſtom" of London they bold Pleas of Debt, arifing within the 
City, and that he levied a Plaint according to the Cuſtom is a ſufficient Aver- 
ment that the Debt, for which the Plaint was 202 aroſe within the City. 
R. Vau. 92 * 

That be paid a Debt * his Inteftate and took 4 Term in Sari alien im- 
pos that he paid it with his own Money. R. 1 Lev. 154. 

That by refuſing a Poll perdidit Officium imports, that he had a Majority, 
if the Poll had been taken. R. 2 Lev. 50. 

An Avowry by a Huſband ſeiſed in Right of his Wife, for Rent aretro 
exifien', is a ſufficient Averment of the Life of the Wife. R. on a ſpecial 
Demurrer. 2 Lev. 88. Vide ante, (C. 67.) | 

So, if a Covenant be to make a hed of a Copyhold, * he ſays 
quod ſurſumreddidit to two Tenants according to the Cuſtom, it is ſufficient 
without ſhewing the Cuſtom. R. 1 Mod. 66. 

If a Matter be to be determined by the Groom Porter; an Averment, that 
he adjudged in Caſu predict, is ſufficient. R. Lut. 488. 

In Debt againſt an e for 10 J. which injuſte detince; it is a ſufficient 
Averment that the Teſtator did not pay. 1 Vent. 136. 

So, in Debt againſt A. on Articles, that be or B. would pay, for lol. which 
4 injuſte 9 = Us B. ſealed, it is a ſufficient Averment that B. did not pay. 

1 Vent. 13 | 15 
So, quod -y per de Manerio unde fpraedit Meſſuagium Fuit Parcell* a 


Tempore cujus Fc. levied a Fine is an Averment that it was Parcel at the 
Time of the Fine, 1 Leo. 75: 


That 


PU AD R. N 


That A. demiſed to B. wbb entred, and being ed Revertione erdem A. 
_— Ge. is a ſufficient Averment, that 47 2 the Reverſion. R. 
1 Sal. 13. 
H a Cuſtorm be altedged for Fenants to erect Stalls in 4 Market, it is a 
GAcient Averment that the Market is within the Manor. R. 3 Lev. 190. 
If Breath. be, that the Defendant did not cover wich Lead according to 
the Rules preſcribed by the Statute for the Re-building of London; it is an 
Avertnent that the Statate does require it, R. 2 Lev. 85. 
That be entred, without ſaying, by Night or by Day, is ſufficient, if he ſays 
he re 8 2 Mod. Ca. 320. 


C. 78.) When an Averment is not neceſfary. 


(C. 78. A ct patent to the Court need not be averred: As, if a Man 

2222 thews that his 8.5 — aliened in Fee to a Dean and Chapter, and that he as 

Court, Lord entred within a 7 he need not aver chat ſuch Alienation is Mort- 
mdin. Pl. Com. 91. . 

So, an Action on N 32 H. 8. 9. of Maintalnevce, it need not be 

| gverred that n bought was a n Se. reno 


Com. 81, 


52 


(0. 79.) . which 8 Sen 
Suat whk 0 Avail, but ſhall be reſected: As, if a Man avers that Land is appurte- 
appears other · frant to a M „which cantot be by Law. R. Pl. Cm. 170. 44. 

Wh yy os "oe If an Obligation be in 2001. Penalty, for the Payment of 1641,” Plena, 
avail. Pur the Plaintiff releaſed the ſaid Obligation by the Name of an Obligation of 
200 J. for the Payment of 1001. and Ss no other Obligation was givin, is 

not Food; for än Obligation for the Paymen 


t of 100 l. cannot be an © 
don for the Po yment of 104 1. and the Avetment that be releaſed. the jd 
Obligation cannot avail. R. Al. 71. | 
If the King by Parent grants Lands in 4 n end 1h an Jobramtion 
for an Ttruſion into Lands in C. und D. this Grant is pleaded with an Aver 
ment that they are the fame Lands, it is bad; for it 8 
in one Vill ſhould be the fame with Land in another Vl. R. Sav. 38. 


{C. 30) Nor Matter ſuftgiltd ex abundantir As, if the Plaintiff | 6:Condi- | 
Ae. Ubth Tubfequent to his Eſtate, he need not aver Perforntance ; for he gy 
tion was ex abundanti. Fn, Com. 30. 8. 


3 Nor Miter f in Deſeafinte of ihe Action; for this will eoine moge e 
comes proper. Perly from the other Side: As, in Debt, on the Sr. 23 H. 6. 16. againſt 
ly from the Balli, for not returni him a Burgeſs, there need not be an Averment 
other Side. that there is no Mayor, tho' the Statute ſays that the Sheriff ſhall ſend hie 
ay t to the Mayor, and if there be nd Mayor, to the Bailiſs; Gor if ther 
ayor it hall be Thewh by the Defendants. N. Hob. 7B. 

Th Treſpaſ: CE Lend wh 8 Bloodhownd, cepit, i-nexd not be everred 
that'the Plaintiff can 5. per Amn. I H. . 3. 

If a Breach of Gen ve a den du pen denk Houls} wenden 
bt Lundrw ig Rot" a"Fodſe allowed to NN Me down. , R. 
1 Leb. 1 K att -> 

If the Defendant in Treſ f dale, Entry by Proceſs 00 — Re- 
plegiainde, to do 'Exevation, Je bed fay 'thit the Man to be-replevied 
| Tr ox ken by tho Clean of the Bi Jutice Ge. | Lak. 

1433, ++ n 


10 
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Mn falſe r it is ſufficient to ſay that he took him by Force of 
1 N | 


out ſaying how it was returned. PI. Com. 16. 6. 

If a Man pleads a Fine, it is not neceſſary to ſhew that the Perſon barred 
by Nonclaim was ſane, of full Age &c. for this ſhall come from the other 
Side, not being put in the Purview of the Act, but as an Exception, Pi. 
Com. 6. a, PEE 
| 8 1 he pleads that ſuch an one, being ſeized, made bis Will, he need not 
fay that he was of full Age Cc. Pl. Com. 376. 

Or, that Tenant in Tail demiſed, he need not ſay that he was of full Age, 
tho * requiſite to his making a Leaſe by the Sr. 32 H. 8. 28. 
x Leo. 76. 


Nor Matter, which is only Inducement As, in an Action upon the Caſe (c. 82. 


for an Eſcape upon a Capias Urlkgatum, in the Recital of the Outlawry in Inducement. 


the Declaration, it need not be averred by prout patet per Recordum. Lut. 

111. R. 5 Mod. 9, 10. And now is aided by the St. 4 5 An. 16. 
Let ſome Precedents do it. Luar. 111. | | 

So, in Eſcape after a Commitment in Execution on a-Jud it will 

be good without ſuch Averment. R. on general Demurrer. | Sal. 565. 


So a 1 not material, need not be averred: As, if a Man makes (c. 83.) 
Title by Preſer 

the King, who granted them by the Name of all Tithes, Part of the De- . 
meſnes the Archbiſhop G. and in the Tenure of B. it need not be 
averred that they were Part of the Demeſnes, or in the Tenure of B. for the 

Tithes are otherwiſe. deſcribed and aſcertained, and whether it be true or 

falſe the Grant will be good. R. Dy. 87. 6. | 


0. 84.) Concluſion of a Declaration. 


A Declaration generally ought to conclude ad Damnum of the Plaintiff. 
But, in an Action by a Prior and his Brethren, ad Damnum iffius Prior 
is ſufficient. Th, Dig. J. 10. c. 7. a 

Or, ad Damnum ißſerum. Tb. Dig. 1. 10. b. 25. 7 
So, in an Action py Huſband and Wife for Battery Cc. of the Wife, 
ad Dome Ta ya NG OK * 3 2 * Vide Po, (2 A. 1.) 
Vet, in Treſpaſs um fregit et Bona B. ibidem cepit ad Damn ip- 
ſerum is bad. R. 2 Mod. Ca. 3 7 een * 2 0 
If, in the Concluſion of a Declaration, the Plaintiff claims more or leſs 
than his Due, it is bad, generally: As, in Debt on a Bond for 40 Pounds, 
if the Declaration concludes his Demand for 40 Marks, it is bad, if he 
does not ſhew how the Reſidue is diſcharged. Per Cur. 48 Ed. 3. 3. 4. 
Vide Peſt, (2 W. 7% 7 . . "hs 5 FR 
| So, in Debt for Rent for one Year and a Half on a Leaſe, rendring 74 /. 
of Ann. if he concludes his Demand for 100 J. it is bad, without ſaying 

w the Reſidue is ſatisfied. Semb. 2 Lev. 4. R. Cro. Car. 137. | 

So, if the Plaintiff avows for 105, per Ann. on a Leaſe, rendring 5 J. per 
Ann. it is bad, without ſaying how the Reſidue is diſcharged. 20 Ed. 4. 
3. % . Cor. 104, %. a 

So, in Debt for 6 J. 14s. 2 d. if the Plaintiff declares on ſeveral Contracts, 
the one for 3/. 10 5s; 6 d. the other for 3 J. 3 4. 5d. and has a Verdict and 
1 for the whole, it is Error; for the Judgment is for 3 d. more than 

s Due. R. Mo. 298. Cont. Cro. El. 22. R. Te. 5. 5855 F 
So, if the Plaintiff: has Judgment for more Damages than are alledged in 
8 it is Error. R. 1 Bul. 49. . | 
oO I. V. n eee P 


But, 


iption to a Portion of Tithes, and that the Tithes came to Av immaterial 


1 
. 4 8 
r * 
= 4&5 © 
- ©1443; 

. e * 

* 0 N k 

_ 
: - 2% 1 2 

= 1 50. 5 


54 


{cat's Bar: As, if the Plaintif, in Afumpfit to 
mur, but pleads, 70 


FLEA DB E = 

But, if may be rejected as Surpluſage, it is 
if the Plaintiff 3 declares on a Contract for 10 1 
a Cow, and the Defendant pleads to the 10 l. NA. deber, and a Verdict and 
Judgment de thereupon, it is good; for one Contract anſwers to the Flaint, 
and the other ſhall be rejected as Surplufage. R. Tel: 5. 

So, if it be only a Miſcaſting, it will not hurt: As, in an Action on the 
St. 2 El. G. x3. for not ſetting out his Tithes, if the Plaintiff ſhews that the 
Tithes were of the Value of fo-much for Aere in #oto attingen” ad 111. 

Aftia acerevit' ad lulend for the treble Value 33 J. where it is miſcaſt 
11 E 22 and the treble Value 33 65. it is good; for the Demand is 

not for a Sum certain, but ought to be given by the Jury. R. 2 C. 499. 
So, in Aſſu for 200 Weight of Prunes at 198. per Cent. in toto at- 


: As; in Debt for 10. 


a Norſt, and for 53%. for 


gr ad 180 where i hould be more, and the Jury gives 100“. Da- 
mage, ſuch Mi 


does not hurt. N. cont cont. by-all in C. B. and Euch. 
2 Cro. a2. R. vr. . 58. R. EB. 89. R. 2 Cro. 56g, © 

So, in Where there are ſeveral Counts for ſeveral Sums gue ar- 
tingunt ad 521, which is more than the Total of the Sams, this Miſcaſting 
does „ r K 


Lat. 271 Poph. 209. R. 1 Lov. 58. 


So, in Covenant, Aſſumpfit &c. if the Plaintiff demands more or leſs than 
is due; it dbes not 


prejudice. Semb. 2 Lev. 57. Vide Poſt, (z V. 2.) 
So; in Debt for 100 J. if the Plaintiff declares on particular Sums due, 
which exceed too. and the Defendant does not demur, but there is a Ver- 
dict for the Plaintiff ; if he releaſes all above 100 f. he ſhall have Judgment 
for 100 . R. 5 Med. 214. 


| $0; if the Doclaatics:.be ad Dexnuve': . where the Wirie way only 


20 J. if the Verdict finds leſs Damage Man the Writ, it is good. R. 
2 Cro. 629. 
So, if it finds greater Damages, and the W. Ltg. for he 


hall not have more e R. 2 G. 128. 


(C. 85.) When a Declaration ſhall be aided. 3 
Sometimes a DefeR in a Count or Declaration ſhall be aided by the De- 
an Award, does 
not ſhew ſpecially Performance on bis Part, and the Defendant does not de- 
fuch Award, he waives the other Matter, and cannot 
afterwards take Advantage of this Defed i in the Declaration, R. Cre. Car. 
385. R. Lut. 253. 

So, if in an Action for an Eſc 


by an Adminiſtrator a min AÆtate 
of an Executor, it is not av that the Executor is within the Age of 
17 Years, if the Defendant pleads a Removal by Habeas Corpus, which is 
the ſame Eſcape, he ſhall not take Exception to the Want of Averment; for 
he admits that the Plaintiff has Authority to ſue. R. Lur. 632. 


So, in Debt for Rent, if the Plaintiff does not ſhew any Place, where the 


| Leaſe was made, if the Defendant by his Plea admits rhe Leaſe, the Decla- 


ration is aided. R. Hab. 82. N. 2 Gro, 682. R. 2 Rol. 66. 2 Co. 125. 
So, in Covenant, if the Defendant | Non eff fatium, this aids a 
Breach badly affigned ; for the Defendant 1 N the Breach, if it was his 


| Deed, R. 2 Ov. 370. 


So, in an Action for Rent, without ſaying how wich is due, or on what 


Contract, if the Deſendant pleads 4 N . cannot afterwards except to 
the Uncertainty of the Decladdtion 2 O. 668. 


So, in Debt on à Bond, if the Defendant demands Ojer, and pleads Pay 
ment. R. Cro. Car, 209. 


1 | | 8 So, | 
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So, in an Action for Words for ſaying, Nu are forſivorn, * ſaying 

in what Court, if the Defendant, juſtifies, for that he took a falſe Oath at 
the geſſions. R. Cro. Car. 288. 

80, in Debt for an Eſcape on a Commitment in Execution, without ſay- 
ing prout patet pen Record, if the Defendant Foun a Licence from the Plain- 

tiff; for he admits. the Commitment. R. 3 Lev. 393. 

So, in Treſpaſs, quare Pullos cepit * A an Anglicè, if the Defendant. 
juſtifies, he aids the Uncertainty. R. Lut. 1492. 

In Aſumpfit to y when he receives Money, without alledging the Time. 
when, or from whom, it will be aided by the Plea of Non ¶ſumpit. R, 

I Mod. 169. 

In an Action. for diſturbing him in his Way, without ſhewing the Vill or 
County, where the Cloſe to which &c. lies, if the Defendant pleads Nor 
guilty, it is good; for then the Obſtruction only is material. R. Ney 9. 

In Debt for Rent, where the Plaintiff does not ſhew where the e was 
made, if the B pleads Nil debet. R. a Cro. 125. 

80, if che Count ants Time, 2 5 ot other Circumſtances, it may be 
aided by the Bar, N. 8 Co. 120. b. Vide. ſupra 

As, H the Count wants the Time or — of the 8 upon 
which it is founded, when it is confeſſed by the Bar. R. Lut. 4 

If a Bond be alledged in a Count, and it is not ſaid where i was made, 
and 19h 9408 pleads per Dureſs apud B. for he admits the Bond was 
made. « 15.4 
Ay. vile ty ne Fu Subſtance, the Bar cannot make it good, 
D. 8 Co. 120. 

As, in an Action for Words, Thy Father &c. without ſaying the Plain- 
tiff was preſent, or that the Speaking was to him; tho' the Defendant juſti- 
fles, and thereby acknowledges the Words, this does not aid the Declaration. 
R. Cro. El. 416. 

8o, if an Avowry, which is in the Nature of a Count, "WE a Grant of 
a Rent for Life out of an Eſtate for Years ; tho* the Plaintiff in his Bar 
ſhews _ the Grant was alſo out of a Freehold, it does not aid the Avowry. 
R. 7 Co. 25. a. 

80, if the Defendant pleads, as to all, except 2 particular Part, Nor guilty, 
and as to that Part j Matter confeſſed by the Juſtification does not aid 
n for 2277 quaſi diſtinct * R. 
2 Cro. 7. | | : 


so, « DeſeRt in a Declaration may | be aided by the Plaintiff's Writ; fe in (C. 86.) 
C. B. the Writ is Part of the 3 and therefore in Treſpaſs if Vi er be Writ 
Armis be omitted in the Count, but mentioned in the Recital has the Writ, 

it is ſufficient, R. Lut., 150g. Vide ante, (C. 12.) 


80, if the Declaration omits that, which was neceſſary to be 3 (C. 87.) 
otherwiſe the Plaintiff could not recover, this ſhall be aided by a Verdict for -Abra 
the Plaintiff: As, in Aſumpfit reciting that the Defendant had ſold to him (E. 38.) 
all the Furzes growing upon ſuch Land to be taken before ſuch a Day, the 
Defendant, in Confideration &c. promiſed that the Plaintiff ſhould not be 
diſturbed in carrying them away: He does not ſay that he was diſturbed be- 
fore ſuch Day, yet this is aided by the Verdict. R. Cro. Car. 497. 

So, in Debt for Rent by the Grantee of a Reverſion, if Attornment de 
not alledged, yet it is aided after Verdict; for if it was not proyed F — 


would have been 9 R. a 487. 2 85 232. 


” 


w_ 


- . . 
* 
.* 
2 
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. 
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Beam, it ſhall be aided after Verdict, tho' he does not fay that the Goods 


Money de et er Bunt, it ſhall be aided after a Verdi for ada N RK, 


by them by Deed. Sav. 111. 


ment to the 2 Ge. it ſhall be aided. R. 1 Vent. 119. R. Hard. 221. 
the Survivor, if the Plaintiff does not aver that B. did not pay. Per Hale. 


| R. 1 Sid. 376. 


So, the Want of a Place, where a Leaſe was made, is aided by Verdict. 
R. 2 Rol. 66. Where the Iſſue was upon a collateral Point, by which the 
Leaſe. is admitted. Vide Ante, (C. 85. i 

So, in an Action upon the Caſe againſt a Sheriff, if the Plaintiff alledges 
that the Sheriff potuit arreflare A. againſt whom a Writ was delivered to 
him, tho' he does not ſay that he was in his Preſence &c, i ſhall be aided 
by Verdict. R. 2 Jon. 40. 

So an Allegation Gf a Right to clect for 200 Years and more is ſufficient 
after Verdict, tho' it is not ſaid, from Time whereof &c. R. 2 Jon. 145. 

If the Plaintiff declares on an Aſumpfit, againſt an Executor, to pay 50 3. 
when he receives Money, and avers: that he received Money, without ſaying 
N received n. it wil be good after a Verdict for the Plaintiff. R. 
1 169. 

In an A Mien upon the Caſe for not bringing Goods fold to the common 


were ſold by Weight. R. per 3 J. 3 Mod. 162. Carth. 7. | 

Ia Afumpfit, in Conſideration 8 8 affi nen Execu- 
tion, to the Defendant, to pay the Plaintiff, de tf ex Bovitpredicr, all his In- 
tereſt. and Coſts, tho” he Ces ut cer kat the-Defendany has raiſed-the 


Sho. 308. 
In Neſcous of Goods, -wichout ing what.Goods, it ſhall bs aided *- 4p 
Verdis, which finds two Horſes. Ow. 123. 

In Aſumpfit by an Indorſer againſt the Drawer, if the Declaration | 
that B. paid the Money on the Part of the Plaintiff, without ſaying to 
whom, after a Verdict for the Plaintiff. it ſhall be intended that the N 
was to an Indorſee, and not to a Stranger. R. Cartb. 130. 

So, if an Ejectment be for Land in A. but by Deed pers thatiho Land 
lies in A. B. if the Verdict finds a Demiſe of Tenementa prædict, this aids 
the Declaration. R. Tel. 101, 

In Waſte upon a Leaſe by Huſband and Wife, not ſaying by Deed, if 
it is neceflary to be by Deed it ſhall be aided, if the Verdict finds a Leaſe 


So, in Debt for Rent ſor three Years on a Demiſe for a Year et fic de Anno 
in Aunum, without ſaying that he continued in Poſſeſſion for three Years, 
for, after a Verdict, it muſt be intended. R. 1 Sid. 423. 

So, in Aſumpfit by an Executor, if the Plaintiff does not aver, No Pay- 


Or, on an Aſumpſit by A. and B. where the Action is brought againſt A. 


Hard. 221. 
So, in Trover againſt Huſband and Wife, alledging a Converſion ad Uſum 


ipſorum, if the Verdict finds the Wife not guilty, this aids the Daemon. 
R. Mar. pl. 134. 
80, in an Attion for Words by both. R. 1 Rel. 78 1. N 50. 70 
So, in Aſumpfit to pay the Coſts in ſuch a Suit, if the Plaintiff does not 
ſhew how much Cots, i Hl is aided after Verdict. R. Cro. El: 276. 
So, in Covenant by an Executor for Rent in the Detinet, if he does not 
ew whether due before or ſince the Death of the Teſtator, it ſhall be aided 
after Verdict; for being in the Detinet it ſhall be intended before bis Death. 


An Afumpfit to pay, if the Plaintiff drains Land ita 4 it be Fo aliquo 
Tempore between Tick Feaſts, if the Plaintiff alledges Lon it was dry aliguo 
Tempare, whereas it ſhould be foto Tempore, it ſhall be aided after Verdict for 
the Plaintiff, Semb. 2 Rol. 246, & 30. 5 
N 


# TE A DE A 
So, in Aſſault and Battery by the Huſband and Wife for a Battery of 
both, it will be aided, if the Verdict finds the Defendant guilty only of a 
Battery of the Wife. R. 2 Mad. 66, 2 Lev. 101. Vide Afton, (G.) 
So, in Treſpaſs by them for a Battery of the Wife and taking the Goods 
of the Haſband, if the Defendant be found not guilty as to the Goods. 
Dub. 1 Lev. 3. Per 2 J. but 2 J. cont. Pal. 339. 
In Aſumpfit for Money received by the Defendant for the Plaintiff 20 the 
Uſe of the Defendant, after Verdict it will be good; for the Words, to the 


Uſe of the Defendant, being repugnant, and inſenfible, ſhall be rejected. R. 
1 Sal. 24 


So falle Latin will be aided by Verdict. 2 Med. Ca. 380. 

So, if the Declaration ſhews a Title imperfectly, it may be aided by Ver- 
dict: As, if the Plaintiff ſays that he is Tenens Cuſtom qui tenet Tenementa 
Se. Parcell Manerii per Gap" Rotulor', without ſaying, ad Voluntatem Do- 
mini; it ſhall be intended after Verdict that he was a Copyholder. R. 
1 Sal. 365. 

But, if the Verdict falſifies the Declaration, the Plaintiff ſhall not have 
Judgment: As, in Conſpiracy if it finds all, bat one, net gazity. 1 Sand. 
230. 

So, if the Declaration does not contain a Cauſe of Action, it ſhall not be 
aided: As, in Aſumpſit, if the Promiſe alledged does not appear to be made 
upon good Conſideration, it ſhall not be aided by Verdict. R. 1 Sal. 364. 
When a Defect in a Declaration ſhall be amended, Wu. Amendment, 
(L. 1, 3.) 

How it ſhall be amended, Jide ante, (C. 6.) 


| c D.) Yurpartance. 


D. 1.) What it is. 


MPARLANCE is, when the Court gives Leave to a vary to anſwer at 
another Time, without the Aſſent of the other Fw. | 
| Itmparlance is General or Special. 


Special Imparlance is where the Party imparl ſobvis ti onninad ad- 
wantag”. | 


General, is where the Party imparls generally without Exception. 
And in C. B. it ſhall be at the Return Day. * 
In B. R. at a Day certain, vi. the Day 87 Appearance aſter the Return. 


The Defendant may pray an Imparlance to plead to the men 
So the Plaintiff to 10 pl 5 


So to rejoin, ſurrejoin, Ge. 


Imparlance may be to another N in the ſame Term. 
Or, to the next Term. 


But it cannot be omitting a Term; a, from Hilary to T; rinity Term. RK, 
2 Rol. 442. 

In Perſonal Actions, if the Defendant does not appear at the Day given by 
the Imparlance, there ſhall be final N alt him; for no Proceſs 
lies to bring him into Court, Mod. 


Tho' the Imparlance be prayed vpon a Plea in Abatement. Mad. Ca. 5. 
Tho? it be prayed by the Plaintiff, Mod. Ca. 5. 


Tho? the Teaparlance be to another Term, « or to Saler Day i in the fame 
Term, Mod, Cs. 8. 6 <a 2 


' 


| vor. v. . Q 


Z 


(D. 2.) When 


58 „n. 
| . L : 
(D. 2.) When it ſhall be given. 
In all Real Actions the Defendant ſhall have an Imparlance of Courſe, 
C. Att. 2 
So in al Actions in B. R. ods the Defendant is taken on a La- 
1 | titat ; on” the Cauſe of Action does not appear by the Writ. [Vide C. 
3 Att. 38.) W 
= _ So, if he appears on Special Original or Summons, as a Member of 
Parliament. 2 Mod. Ca. * 8 

So in C. B. if the Defendant be taken on a Canſum fregit, and the Plain- 
tiff declares thereon ſpecially, the Defendant 'may plead in the ſame Term, 

or have an Imparlance. (Vide C. Att. 294.) 

So in Ejectment and Perſonal Actions in C. B. or by Original in B. R. 
in London or Middleſex, if the Defendant appears Cras' Aſcens', or the laſt 
Return of any other Term, he ſhall have an Imparlance of Courſe. 2 
C. Att. 295, 357.) 

So, where the Action lies in any other County, if the Defendant appears 
Cras' Mart or mens' Paſcbæ, or afterwards, or after the firſt Return 1 in any 
other Term. (Vide C. Att. 295, 347.) 

So, if the Defendant appears the firſt Term, but does not give a Rule to 
declare, he ſhall be compelled the ſecond Term to accept of a Declaration 
with. an Imparlance. C. 22 294, 346. 

So fince the St. 4 & 5 V. & M. 21. On a Declaration delivered to the 
Defendant in Cuſtody before Mens Par, or Cras' Animar in Actions not 
brought in Londen, Middleſex, or within 40 Miles Diſtance, if the Defen- 
dant enters his Appearance within 10 Days after Eaſter or Mich. Term, he 
ſhall have an Imparlance till the next Term. (Vide Rules and Orders B. R. 
58, 85. Mills 114.) 

So, where the Action is in any County, if the Declaration be delivered 
upon or after Mens' Pas or Cras' Animar', or at any Time in Hilary or 
"Trinity Term, and the Defendant enters his Appearance two Days before 
8 of the next Term. (Vide Rules and Orders B. R. 58, 85. 

1 Malls 11 
_ So, if he Plaintiff declares, and does not demand a Plea within three 
1 | Terms, the Defendant ſhall have an Imparlance of Courſe, 2 Rel. 46. 


b. z.) When not. 


But, if the Appearance in Actions by Original in London or „ Milifex 
be before the laſt Return of the Term, or in any other County before Cras 
Mart or Mens Pas, or upon the firſt Return of Trinity or Hilary Term, 
the Defendant ſhall not have an Im patlance without Conſent or Special 
Rule, but upon a Rule given he ought to plead the fame Term, or within 

14 Days after the Term. (Vide C. Att. 294, 295.) 

So, in B. R. if a Declaration in London or Middleſex be delivered kefore 
Mens Par or Cras Animar, the Defendant hall plead the ſame Term with- 
out Im lance. By Rule in B. R 5 An. Lide Rules and Orders B. R 

2, 
e 104 b cd be againſt an ee or Officer of the Court, he ſhall 
plead without an Imparlance, if there are four Days within the Term after 
the Bill is filed. Sal. 5 . 

So, he ſhall plead in t tots Manner, when the Appearance upon Pro- 
cels i is voluntary, as if he was arrelted upon Proceſs, Sal. 51 8, 


= . 
2 f 
, 
1 * » BP 
* . 
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80, if he in Reverſion be received on the Default of Tenant for Life, he 
ſhall not have an Imparlance ; for the Plaintiff is delayed by the Receit. 
is an Action by or againſt an Attorny of the Court, the Defendant 
ſhall not have an Imparlance. Pr. R. 180. 

Nor where the Defendant comes in upon an Outlawry, and the Plaintiff 
declares againſt him, Pr. Reg. 180. 

So, for Cauſe, the Court may force the Defendant to plead the ſame Term 
without an Imparlance : As, in an Action againſt an Executor, who would 
confeſs the Actions of Others to defeat the Plaintiff. R. 1 Bul. 122. 

So, in Aſſize, no Imparlance thall be given without ſpecial Cauſe. 1 
Sal. 83. 

The Defendant ſhall not be allowed an Imparlance, or a Motion to 
—_ his Plea, or change the Venue, before his Appearance is entred with 
oper Filazer. By Rule Paſ. 24 Car. 2. 

Men Plea may be after Imparlance or not. Jide Abatement, (I. 19, 20.) 


(E) Plea, 


Plea ſhall be in Abatement, or in Bar. 
As to Pleas in Abatement. Vide Abatement per tot. 
As to Pleas to a Bill in Equity. Vide Chancery, (1. I.) 


(E. 1.) Muſt anſwer the whole Declaration. 


A Plea in Bar muſt be conformable to the Count. Go. Lit. 303. 8. N, Poft, 
And therefore, if the Plea does not anſwer to every Part of the Declara- . . . 
tion, it is a Diſcontinuance for the Whole : - in Treſpaſs for cutting down Aa ins 
300 Trees, if the Defendant pleads, quad all but the Entry and cutting 
down '20 Trees, not guilty, and 1 the Entry juſtifies, but ſays Nothing to 
2 Cutting down of the 20 Trees, this i is a Diſcontinuance for the Whole. 
4 Co. 62. a. 
So, in Trover for 300 Sheep, if the Defendant juſtifies quoad 296, but 
Tays Nothing as to the remaining Four, 'it 1s a Diſcontinuance for the Whole. 
R. Cro. El. 434. Vide 2 Mod. 259. 
So, in Treſpaſs with Horſes and Sheep, if he juſtifies only with Horſes. 
R. Mar. pl. 47. R. 2 Cro. 27. 
So, in Covenant to provide 200 Men and pay ſo much for every One, if 
the Plaintiff aſſigns a Breach in both Points, and the Defendant pleads only 
a8 4 _ Providing of Men, and Jays Nothing to the Nonpayment. R. 
1 I | | 
So, in Debt on a Bond to perform an Award, if the Defendant pleads Per- 
| TY only of Part, it is bad. R. 3 Lev. 24. Vide in Arbitrament, 
In Account as Bailiff of his Houle and Goods, if he pleads only as to the 
Goods. R. 2 Leo. 195. 
In Treſpaſs for breaking his Cloſe and deſtroying his Hop-poles, if the 
Defendant pleads bis Freehold, and that he took the Hops, Damage feaſant, 
it is bad; for this does not anſwer to the Deſtruction of the Poles. R. 
2 Mod. Ca. 330. 
So, in Treſpaſs for a Battery and Wounding, if the Defendant juſtifies |, 
the Putting of him into the Stocks, and ſays Nothing ore,” it is bad; for — 
hat Matter does not go to the Wounding, R. Cra. El, 268. * 


So, 


| bo 


- 
. 


Vide ny 


(C. 3 


Fal, . 16. 


| juſtifies except a 1 Die M. ad 


Bond be to perform all 2 Agreements, Articles, &c. and the De- 


Out an{ycring to the 
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So, in Treſpaſs for an Aſſault and Battery, if. Defendant, as to the Vi 
et Armin pleads Not guiſty, and quoad Ref du ranſgrefſionis juſtifies by the 
taking his Hat off his Head in a Church, it is bad ; 'for this does not 80 to 
the Battery. Semb, gut Gur. , cont. 1 Sand. 14. R. 2 Vent. 193. 

So, in Treſpaſs for an Aſſault and Impri pen, if to all, prater the Aſ⸗ 
fault and Impriſonment, the Defendant; pleac Ne . * 5. quoad the Im- 
priſonment N without ſaying any Thing to lt, it K will be bad, 
tho' there cannot be n Imptiſonment without an Affault. R. 1 f/ 
170, 7: 

In Treſpaſi for entring a.Cloſe and ning Timber, if the Defendant makes 
a Titte to the Cloſe without anſwering to the Timber. R. 1 Rel. 406. 

In Treſ for driving away his Cow, if as! Defendant juſtifies the Taking 
of Plaintiff's, Heifer ; For they are. different. K. Itul. 1 55 74 

So, in TreſpaG with a 4 I DEM. 4 25 Jul. if the Delendant 

9. 27. 

So the Defendant qught to alledge the Mater of his Plea in the Gm 
Place that 'the Declaration mentions if the Juſtification is not Vide 
Action, (N. 12.) 

But if he anſwers in Seilſe, tho not in Words, it is ſufficient: As, if a 


fendant pleads that he h rformed all Covenants and Agreements, it is 
good ; tho' he omits + K. Cre. 


ales) ; for (Agreements) iy tautamaunt. 
El. 255. 


So, in Treſpaſs for an Impeilonment till he paid ſo much, if the Defen- 
dant juſtifies the Impriſanment, it is ſufficient, without anſwering to the 
king ſo math, Which is only Apgravation. R. 1 Sal 408. * Ray. 469. 


Or, for-an Adult, Battery 25 ich . le if he es the Aſſault with- 
Menace vation. R. Mp, 70g. - 


i wh mare Clauſe eter Timber 
= if Trad makes Title 2 e git nd 


985 ſhews the Timber to be Tres 
27 it is 2 $f 


a9, In. ＋. St. 32 1 30. = he e hall be 
2 1 61. R 0 0 Conſent, 
4 05 2 4. Vide Amendment, 105 _ ee G 


1 . ae e e aided, an u. general Demurrer, "Sem. 
E 


If the Plea 2 SE anfwering only to Part, the Plaintiff 'ought to take 
Jani ber by Nil dicit, to avoid a Diſcontinuance.. 1 Sal. 179, 180. 
begins as an Anſwer to the — but aan N to . X mi 


be bed on: Demos: $ z . 
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20 . 2) And muſt not . 
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As, if an Avowant alledges Seiſin of Services in his Grandfather, and alſo 
in himſelf, it is double; for er i. traverſable, and one had been ſufficient. 
. 140. 42. 
wes if * a Man alledges two continual Claims, one by his Anceſtor, and the 
other by himſelf. Pl. Com. 140. 4. 
"08 — Defcents in Fee. Pl. Com. 140. 4. 1 

So, if a Man pleads a Patent, as a Grant and alſo as a Confirmation, it is 
double. R. on Demurrer. 1 Sid. 176. 

So, in Debt for Rent, if the Defendant pleads that it was a navigable 
River, and that the. Plaintiff had no Right to demiſe the Toll of it, it is 
double. "ry by 3 FJ. Vent. cont. for one is 2 Conſequence of the other. 
2 Vent. 6 
Mil debet to Part, and Nil laber i in Tenementis to other Part ; for Nil debet 
admits the Demiſe. R. 4 Mod. 254. R. 1 Sal. 218. 
| Bo, if the Defandant pleads Matter in Law, and alſo Matter in Fact: As, 
if he ſays that S. lies within the Cinque Ports, where Breve Domini Regis 
unn currit, and does not lic in Com! Ct. R. Tl. 1 


If he peas ever Outinies in Babe ofthe Pint; for one is ſuf. 
ficient: R. Cartb. g. 


So, if he pleads Nt gully to Part, and juſifes for the ame Part. R. 
1 Rot, 49 


: So, ik he pleads ſeveral Matters together, tho' one be in Bar and the other 
in Abatement. D. 1 Sid. 176. 


And a double Plea is bad, tho' ae e ch db; tot frat 


pleaded: As, in Treſpaſs, if the Defendant pleads Molliter Manus 5 
and a Releaſe, it is double, tho e ee ee 

Sid. 176. 

„ e be material. Per Dol. 
pF: wg . 

But it is not double, where one Matter alledged is a Conſequence of the 
other: As, if the Defendant pleads Plene INES and fo Nothing i in his 
Hands. Pl, Com. 140. 2. 


= 1 as Inducement to the other. Per Holt, H. 1oW. 3. 
Papb. 186. 
As, in Detinue by a W if the Defendant nd pleats that ſhe took Hoſ- 
band who releaſed ; for he cannot plead the Releaſe of the Huſband without 
ſhewing that the Plaintiff married him. R. Mo. 25. Dal. 30. 
In Debt on a Bond to deliver Hops which the [Plaintiff was to chuſe, if the 


Defendant pleads that he was ready, but the Plaintiff did not chuſe, it is not 
double. Semb. Mar. pl. 113. 


So, it is not double, if one Anſwer is ſufficient for the ſeveral Matters: 5 


As, if the Defendant alledges two Deſcents i in Tail; for the Gift ig the Sub- 
| ſtance, and ne dana pas is an Anſwer to the Whole. Pl. Com. 140. 2. 

In Treſpaſs for an Aſſault, Battery and Impriſonment till he paid 7 J. Fine, 
if the Defendant s Not guilty for all but the Aſſault and Impriſonment, 
and then juſtifies by Proceſs for 71. it is not double, for the Taking: « of the 
71. is not within the Not. K. Fon. 3697. 

So, it is not double where a Matter is added. ohly for the Maintainance of 
the Count or Bar: As, in Quars Inpedit, if the Ordinary leads, that he 
preſented on a Lapſe, and the Plaintiff replies, that he nted before a 
Lapſe, and the Ordinary refuſed, and afterwards preſented his Clerk on Pre- 
tence of a Lapſe; for. that Matter, that the Ordinary preſented on Pretence 


of a Lapſe, is alleged En ren U mentioned in the 
Count, - Eg "ee 3 | 


= ” 
4 " 
18 
8 * , I < , K > * 
o . * > hw > "> * 
0 - « q 
FS < x ; " | * N 
* \ S . . ; % 1 
* « * 4 . ” 
vor hk 24 
. * 8 , ' . p 
a | | 3 
oy 
: : * 


5 


61 


ꝛ„%ũ I I D E n. 

8 is not double, if one Matter cantiot well be pleaded without the 
ther . upon one: As, if two Statutes are pleaded for the Re- 
peal former Law, if the one has Reference to the other. Semb. 1 No. 


88, 
'So, * a Man pleads a Feoffment with Warranty, and relies daly on the 
Warranty. Per Berkley 2 
af Oo Maners, and conclude en fr wn of Tad. 
t. 22 224. 4 | 
If the Defendant Pd . eee hindelf and fled, and 
pk, Nine of Artie, and relies upon Kis bewg born within 


"the 155 nce. N. 1 Sid. 3 57. 
To Detinue i the Defendant pleads chat the Plaimiff married er Bl 
ment, and the luſband relenſid to him. N. A. £5.. 


a Soak t my r 


. 
As, in n chant tha y to Part, ark] Dotitiue of 
o the Refidoe, f. 255. . 


* In Aﬀize, a Fine as to a Mag), and a Releaſe of the Fither with War 
* N Mit. 223. 5. 
n 


reſpaſs for an Aſtuult, Battery and Wounding, the Deſendant thay 
plead Nee guilty to the: Wounding, and juſtify the Aff alt and Banvry. Mar. 


Ws pl 106, 
$0.8 far baking tis ez the Defendant thay as 
Treſpaſs er three Poſts Nat gwilty, Defence uy pled 

tal alts the ;: for tho! he pleads Nav gully bo Al 

In, in the Houſe, yet it is with an Exception of the thees Poſh 
(ro. | 

And one 7 or Defendant may plead a Matter, which goes in Bar to 

r pn Rt Nee - 


if a Plea is double, and = Plaintiff by his Req 


Ch 


- anſwers only 
ze Matter and takes Iſſue upon it, which is found, this aids the Dupli- 
F of . Kit. . 4. Vide ye eg Bar is aided by the Replicayon, 
. (E. 37. 
73 A Sable Ples e de topon n n R. 1 Sond. 
337: Ke. 2 Rol. 306. Semb. 1 Rol. 112. Vide when an unneceſſary Tra- 
i: Wiſe rn hall be aided on a general Demurrer, 
8 \ (G. 22. 
6," 2 75 there was a ſpecial Demurrer to it. Cre. Car. 61, 2 Pont. 
Mor. pl. 113. 
92 Aſſignment of Errors be double, there ought to be x ſpecial De- 
ca a general Demurret is not ſufficient. R. 1 Lev. 76. 
3 And by the &, 48 5 An. 16. The Tenant or Defendant in any Action, or 
daun in 3 in any Court of Record may, with Leave of the 
2 as many ſeveral Matters as he fhall think fit. But if any ſuch 
= ll be jodged inſufficient, Coſts ſhall be given at the Diſcretion of 
the Court. So, if on an Iſſue in any ſuch Matter Verdict be for the Plaintiff 
or Demandant, rs 1 be given, IE Nen 


ON Bat this Statute does not extend to plead double Matter, Which Sa have 
"0 | different Trials: As, in Dower, 10 en Ne and a Mort- 


WNqQues 
; for the firkk Matter ſhall: be tried by the Bidbop, 


'the other. by 
ury, and the Judge cannot certify if there was a 


4 a probable Cute, R. _ 
=_ HS. mg * ye B. M. 9,4 An, * Comyns' s * 12 WM, 


LF 


7 L E A DE R. . 


ont 3 Moſt not be — | 


80 4 Plea ought to be direct and poſitive, and not by way of Rehearſal, 
or Argurnentuative. Cv. Lit. 303. 2. Mar. 209. 

As, in Trover for an Indentore, whereby A. granted a Manor, rendring 
Rent, it is to Plea that A. 1 Manvr; for it is no Anſwer ts 
the Declaration, . y Argument. R. 771, 223, 4. 


In Hecdtment on a for 10 Years, it is no Plea, TD rs 
cannot be a Leaſe for more than fix Years, R. 


In Perm for a Manor, 1 5 tar, be ſeiled levied 
a Fine Ce. Tr pore Hni and at all Times 


M «10 was feifed Gc. for e e e by Argument. 


Sav. 85, 86 | 
So, if a Man pleads a Grant 2 he ought to plead directly, that 
de Ning by it wm 1 Send, 274. 


rg 3 Tear exi, 
It che Defendain avoπτ and fays that : rs polleſſed, „ Thee 1's. 
319. 


* 


** 


Otherwiſe in Covenant, Vide Poſt, (a 
8 ven teftar' exiſtit that he ee, it is not 
85. Defondztr pleads 4 Leaſe Gr. a Ts exit, it is bad. 
Wi 2 Cro. 5 a I 5 ; 


2 e. H ue Fee hl be jd hy Teri, n 

morter. 2 | 

. 4) Nor ray be the Place in the Declaration aichout 
: Necellity. 


$0 a Plea in Excuſe or Juſtification ought to alledge the Pad in the Place 

mentioned in the Declaration, if the Nature of i uſtification- does not 

atherwiſe require: And therefore in Treſpaſs at A. if the N juſtißes 

7 in the Cue Coooyy, ® is ad ; for no Place in the 
ſame County is material upon Proceſs to the Sheriff,” R. 3 Lev. 113. 

In Debt at London on a Bond to pay, if a Ship did not miſcarry, Plea, 


GE rp F< RR is bad for the Place is not ma- 
I 1 

Dat * ther Je made the De Caine being within Age is bad, 
| g at 


. 5.) Mult be cen 


80 a Plea ought to be certain: And therefore, if the Defendant | 
that he has expended 127 J. for Repairs et alia Onera neceſſaria, it is. b 
the Uncertainty z/ for h e ought to ſhew for what Ch e 


it concerns the fame Land. 2 Co. 4. 2. 
If the Defendant pleads, t has be p he paid zur. denar” Sumends 
meruit, without ſaying what Sum be paid, it'is bad. R. Mar, H. 120. 
' So, if a Man be bound to give 1 Money in his Pocket, if he ſays 
a it is bad; for he ought to ſhew what sum be gabe. 
k. 1 | 


So, if he be bound to convey all his Land, and he pleads, that he has 
conveyed all. Hl. 16. | 


quart” the Plaintif 


4 | So, 


A ,- 18, 
K 7 by which the Ge may judge whether they were neceſſary ot not. 2 21; 
I Send. 4 


So, in Debe upon Bond to, make an Aﬀurance of Land, if the Defen- 
dant pleads; that be cxormed, 6 Releaſe, it is bad, if he does not ſhe w that 
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Time of the Releaſe. 


Pi DL BA. D:EjR_. 
So, if a Man be bound to pay all Charges to A.'s Attorny, expended in 


ſuch a Suit, if he pleads that he paid omnes Miſas er Cuſtagia in that Suit, it 


is bad ; for he ought to ſhew that the 1 was ſo much, which he has 
paid. R. Luut. 421, 422, 
2 the Defendant leads, that A. 525 paid —_ Debts to the Plaintiff, he 
52 ſhew what Debts &c. R. FI 4 
f he pleads, that he made an Eſtate by the Advice p7 B. it is bad, if he 
4050 not 3 what Eſtate; Hob. 295. 
If he pleads, that he levied Part of the Money, without ſaying bow, it is 


bad. R. 3 Leo. 223. 


If he juſtifies a Taking for a Contempt tam Verbit quam Fattis, without 
ſhewing what the Words or Facts were. R. 2 Leo. 34: 

If he pleads Payment to an Aſſiguee of a Bill of Exchange, he ought to 
35 a dank to affign. Semb. 3 Med. 226. but n it as R. cont. 

Th | 1 , 

If he pleads an Excuſe of bis Performance, he ought to ſhew all done by 
him that he could do. R. So. 335 

If he pleads Taking of « Ship as Prize, he ought to ſhew a Cauſe 


of Forfeiture. R. Carth.. 


If a Condition be to de — SLA fch a Day, it is not ſufficient to lay, that 


he delivered ſecundum Fur mam Conditions, without ſhewing what and at what 


Time in certain. Semb. 1 Lev. 145. | 
If it be to enjoy an Office according to Letters Patent, he ought to ſhew 
the Effect of the Patent, and that the Plaintiff enjoyed accordingly. Hob. 


If the Defendant pleads a Feoffinent to a Uſe, it.is not good, if he does 
not ſhew a Seiſin at the Time of the Feoffment. Nit. 228. 6. 

So, if he pleads a Leaſe and Releaſe, and does not ſhew Poſeſſion at the 
7 H. 7. 
If he pleads an Entry by the Clit of Cefuy que Uſe, and does not 


.29 5» 


ſhew that he was ſeiſed to the Uſe. Kit. 228: 5. 


I be pleads a Re- entry for Non. payment of Rent, and does not alledge 4 


certain nd. R. Al. 19. R. Hob. 331. 


jb he pleads a Deſcent to him as Heir, without ann how he is Heir. 
I 190. 
If the Deſendant in Treſpaſs quart Clauſum fregit, pleads, that it was bis 


 Freebold, he muſt fay, at the Time * the Treſpaſs, otherwiſe it will be bad. 


* 132. 
So, if be pleads, chat the Rent was more than the Value, in Debt for 
Roy ya him as Executor, without ſaying at what Time i was ſo, it is 
Pol. 132, | 
If, in. Treſpaſs, he, pleads that three Juſtices aid not Sc. he muſt fay, 


—_ 1 , nec corum Aliquis. 2 Mod. 284. 


6-0 Bar mu 


If he [OY Pro eo quod non monſfiravit &c. it is bad ; for the Matter in 
be Adel certainly. R. Os. E. 242. Semb. 1 Sand. 117. 


| . 7 


Or, or, 1 pleads * obAtruxit; for he ought to fay preciſely qued ohftruxit, 
1 
1 a Plea to 510 the Part to which it i is 3 ought to be aſcertained. 
Vice Poſt, (E. 27. F. 4.) 
In a Plea, 181 n Place and Time of every Thing material and traver- 
{able ought to be alledged. Vide ante, (C. 19, 3). | 


How 3 it ſhall be ee N ante, al 19.) 


* 
* * ) 7 * * * * N 
„ $1 a e - F, 4 9 * 1 F & 
? AR» . Ly "34 3 * «as > » by + ” 


(E. 6.) And 


. 


p L. E A D E R. 


(E. 6.) And ſhall be moſt ſtrong againſt the Defendant. 


And ſhall be taken moſt ſtrongly againſt the Defendant. Co. Lit. 303. b. 
Pl. Com. 29. 4. 8 mY | - | | I 
And therefore, in Treſpaſs, if the Defendant pleads a Releaſe, without 


ſaying at what Time it was made, it ſhall be intended to be made before the 


Treſpaſs ; for this is moſt ſtrong againſt the Defendant. Pl. Com. 46. 4. 
So, in Waſte, if the Leſſee pleads that it was for Mines, without ſaying 
when the Mines were opened, it ſhall be intended that they were opened 


after the Leaſe ; for that is the moſt ſtrong againſt the Defendant. Per 


Hob. 234. | | 

If the Defendant pleads, that A. ſeiſed of a Manor unde Locus in quo &c. 
was Parcel, demiſed his Manor except B. &c. it ſhall be intended, that the 
Locus in quo &c., was Parcel of B. if the contrary does not appear. R. Pi. 
Com. 104. 4. ge 

So, if to a Bond the Defendant pleads Payment, it ſhall be intended after 
the Day, if he does not ſay otherwiſe. Pl., Cum. 104. a. | 

In Dum fuit infra Atat', if the Tenant pleads a Releaſe by the De- 
mandant, without ſaying when, it ſhall be intended within Age. PI. Com. 
104. @. a ; 


If a Man. pleads Quod A. capt” et arręſtat fuit in Lond, without ſaying 
by what Authority, it ſhall be taken to be an Arreſt by Wrong. Dy. 


120, f. k TY 
But it ſhall-not be intended againſt the Defendant, where ſuch Intendment 
is not conſiſtent with another Part of the Plea: As a Leaſe by a Biſhop ſhall 


not be intended.to be by one then alive, where the Plea afterwards ſays per 


A. nuper Epiſcopum. R. 10 Co, 59. 5. 


(E. 7.) But Certainty to a Common Intent is ſufficient. 
But Certainty to a common Intent is ſufficient. Co. Lit. 303. a. 
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Fide ends, 


And therefore, in Aſſize, if the Tenant plead that his Father was ſeiſed (C. “ 


and died ſeiſed, and he entred as Son and Heir, it is good; tho it may be 
that the Father of the Demandant abated after his Anceſtor died and before 


his Entry: but it ſhall not be intended; for when he ſays, that his Father 


died ſeiſed and he entred, the common Intendment is, that he entred imme- 


:diately. Pl. Com. 26, 28, 33. Ko | 
So, if à Plea be, that the Defendant ſurrendred and releaſed a Copyhold 
in full Court, and the Plaintiff accepted it, tho? it is not ſaid, that the Sur- 
render was to the Plaintiff's Uſe, it is ſufficient; for it ſhall be intended. R. 
So a Blea to Debt on a Bond for the Enjoyment of Land, which pof 


Confectionem uſque Diem Bille the Plaintiff enjoyed, is good, tho? it is not 


ſaid ſemper poſt ; for it ſhall be intended. R. Cro. Car. 195, - 


So, in Treſpaſs, if the Defendant juſtifies as Servant, without ſaying by his 
Command, it is good; for it ſhall be intended; ' * 3 
If the Defendant ſays that the Maſter of a College and his Fellows were 


ſciſed in Fee, it ſhall be intended, in Right of the College. Pl. Com. 102. 


If ſeveral Writs are mentioned to Sheriffs of ſeveral Counties, and one 
was an Extent, and it is faid quad pradi Sheriff returned &c. it ſhall 


7 the ſame Sheriff, to whom the Writ was directed. Pl. Com. 


vor. v. | 8 — - > '% 


n r 2 * * 
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Fide ante, 


C 
E 1.10 WI 


-Certainty in Evidence and alledge generally in the Pleading : As, it a Man 


| Feoffmen 


be | 


11 N 
he pleads ing be elf 16 4 he nced not fay, that 2. is dead, 


not be particularly alledged: As, in Debt on a Bond, if the Defendant 
pleads a Retovery add Execution apainſt another Obligor, he need not fay 


(k. 10.) — foro Incemcn: 


21 LEE A + D E R. 


0. 8.) So lefs Certainty where the Matter may be aſcertained 
by Evidence. 


So, where no Certainty at preſent is known, it is ſufficient to ſhew the 


aſſumes to give a Bond with ſafficient Sttreties fo fave harmleſs in ſuch a 
Suit; it is fifficient to fay, that he gave a Bond with ſufficient Sureties, 
without faying in what Penalty c. for till the Suit is determined, it is not 
how rhtich is ſufficient, and it ſtall be bern in Evidence. R. 


v. 297. 


And Citcumſtatees al be intended: As, if a Man pleads a 
Livery need not be alledged; for it ſhall be intended. Co, 
Lit. 465. 


So Attornment of Tehifits ſhall be intended, if a Feoffinent of a Manor 
_ Go. Lit. 416, b. 
the Befenidant pleads an Afiptittient of Dower, it ſhall be intended 
„FR Mer y Meter and Bounds, D. . Cro. Car. 162. 
Requeſt by an inferior Ju udge e to a ſuperior to aſſume the 
re of a i out of the inferior Eccleſiaſtical Court; it ſhall be in- 
tended that the Requeſt was under Seal. R. Cro. Car. 162. 
if he plead tht th PD © ues he need not fay fub 


Dal. 67. 
Or, that A. had no Son &c. Dal. 67. 


So Waere the Plea Tefers 0 a Thing, which ſhews the Curtain, it need 


eee R. 

4. Ahe che Certainty of the Lands appears, there is no need to ſay 
„ the Deed; which will not make a bad 
Pra good, ths formetimes abe a Pie bad. Lat. 1006. 


' And it is fidt requiſite to have fo much DO in n a Marter, 

ich is oply | Coovey ance or Inducement. Co. Lit. 303, 

8, in eb als, +* the Defendant juſtifies, that being potfeſſed for 

Fein the Planer would have ouſted him, and he in Defence of his Poſ- 

ſeſſion molliter Nn Nola, he need not ſhew by whom, or when, or 
fr Yo Many Years Was poſſeſſed. R. Co. Car. 138. Vite Poſe, 


A dune it the Defchdaiit ads that it wa granted for holdin (his 
ay. Ad Feng Teifed of the Manor of D. he requeſted the Plainti 
N. Cour thee who refuſed, he need not ſay of what Eftate he As 
Teiſed. . 0 

In Trelpaſd, . hs da Ke poi vy Deviſe, and che Plaintiff re. 
pliss, tat the Device died Teiftd, and zt defcended to Him as Corfin and 
Heir, he need not ſhew, how Couſin. R. 2 Cre. 86. 


I | «Wn 


hn 


In an Action upon the Caſe for a Nuſance in throwing Carrion into a Cloſe 
per quod di Averia interierunt, it is ſufficient, without ſaying what or 
how many Beaſts. R. Al. 22. 


If a Man\makes Title to an Office, he ought to preſcribe for it ; but if he 
alledges the only as Inducement, it is ſufficient to ſay quad eft antiquum 
Officcum. R. 1p C. 59. 6. F 

In Avowry, If he alledges a Partition between A. and B. whereby the 
Locus in quo c. inter alia fuit allot” to A. and fo juſtifies, Damage feaſant, 


it is ſufficient, without ſaying what Lands in certain were allotted to A. and 


what to B. R. Plo. 431. a. 


(E. x1.) Or for a Negative Matter. 


So there is no Need of ſo much Certainty for a Matter in the Negative. 
D. Pl. Com. 33. 6. | A. 

As, in an Action upon the Caſe far nat taking ſufficient Pledges, the ge- 
neral Averment, that he has not taken ſufficient Pledges is ſufficient, being 
in the Negative. R. Lat. 139. 1 TE 

In Debt on a Bond to indempify, it is ſufficient te fay, Net dawnifed, 
without ſhewing how he has indemnified. Vide Pofe, (E. 25.) | 

In Debt on a Bond that he will permit Ingreſs and Regreſs Fc. it is ſuſ- 
ficient 2 ſay 5 permiſit; for it is tantamaunt to that he did nat diſturb. 
R. 1 0, 130. = | 1 


(E. 1 2. And Surpluſage does not prejudice, 


| And Surpluſage does not prejudice : As, if the Defendant jn 
-AVOWS AS Bailiff 


ſage. D. Heb. 208. . 

* where it is repugnant or .contrary to Matter procedent. Co. Lit. 
303. . | | 8 | ty : 

As, if in Quare Impedit the Defendant pleads a Preſentment of one mer? 
Jaicus, who was admitted, inſtituted and inducted, fer guad Eccleſia remanſit 
vacua, this is repugnant. Dy. 293. 4. 2 | 5 ao 


(E. 13.) When the General Iſſue ſhall be pleaded. 
When a Man has no ſpecial Matter for his Juſtification or Excuſe, he 
-ought to plead the General Iflue, to avoid Protixity in Records. 

And he may plead the General Iſſue, tho' the Declaration contains Matter 
of Record, as well as of Fact. Vide Poſt, {2 H.) 8 | T1 

And if a Man may plead the General Iflue, it is more ſafe, for if he 
Pleads ſpecially, he gives the Advantage of a Replication or Defence to the 
other Party. D. Hob. 103. | | | | | 


lte ler alt a {pcial Plex, he cf une i, and plead the General 
pom cannot waive it 98 a Motos and D for a Trial at Der. 
| The Generel Inne Seeds uo Toducement: As, Not guilty, Nil Deber, Ne 
i le be pleaded, the Blclatilf connct coply, bas act join 
ue. Sanz. Cu. Lit. 126. 4. 30 SEL 


| As, 


* « vo 


* 
2 — ki P_ l . 
r 0•-‚ dg odds ͤ ͤVmVVWwnin , ]§—ðñ«6ꝓ ˙ , — f i i Ear os eo i 


| Replevin 7: ante, 
to A. Adminiſtrator of B. where A. -ought to diſtrain in (© 28. 
his own Right, the Words Adminiſtrator of B. ſhall be rejected as gurplu- 


PL E A D R K. 


As, if the Deſendant pleads, Not guilty, Nil Debet Ge. et de hoc ponit ſe 
per Patriam, the Plaintiff regularly ſhall join with him in the like Form, 
Et pradift Plaintiff fimiliter. Co. Lit. 126. a; 

So ſometimes on a Negative Plea, the Plaintiff or Defendant ſhall join 
as on a General Iſſue, and cannot reply: As, in Dower, if the Tenant * ä 
Ne ungues ſeifie que Dower.. Co. Lit. 126. 4. ä 
So, if che Defendant or Tenant pleads a Fine in Bar, and · the plaintiff or 
Demandant replies Quod Partes Finis mbil -babuerunt, et hoc petit quod ingui- 
ratur per Patriam, the Tenantor Defendant-ſhall fay- E. * a A. ſimiliter. 
Cp. Lit. 126. a. 5 
So, if the Tenant vouches, and the Demandant counterplead s the 
Voucher, for that the Vouchee or his Anceſtors, had nothing by which they 
could + 196, Et boc 1 1 Tc. the Tenant ſhall lay Et rale T. fimiliter. 
| C. Lit r 


E. 363 'Plea amounting to the General Iſſue is bad. 


And therefore a Plea, which amounts to the General Iſſue, -is bad; for. 
the General Iſſue ought to be pleaded. Co. Lit. 303. 3. 3 Mod. 166. 
_ Am "Tropa by a Commoner, if the Defendant pleads, that, being Lord, 

he dug in the Common” for Kalle and left ſufficient Comma; for this 

. amounts . to Nat R. u Sid. 2066. 

So, in Aſumpi, if the Defendant pleads a Bond given for the Debt and 
'Execution thereon, and traverſes that he was indebted aliter aut alio Mode. 
R. Cro. El. 201. - Semb..5 Mad. 314. Vide Poſt, (2 G. 12). ' 
A + val another Promiſe, and traverſcs the Alſucaption Md r Forma: 

2 Rol. 306. 

80, in Ae, if che Tenant pleads. « Feofiment by the Demandant ; for 
-this amounts to the General Iſſue. 
So, in Treſpaſs for Goods taken ; Property in A. who gave-them to the 
Defendant amounts to the General Iſſue: | 5 Mod. 253, 

Or Property in A. and an Impoondieg by the Plaintiff, ; pon which. the 
Defendant by in took them 5 Mad. 252. I Sal. 394. 

Sa, in Treſpaſs quare Clauſum fregst, — juſtifies by a De- 
miſe to him by the Plaintiff at Will, for Years Sc. Sti. 355. 5 Mod. 2 53. 

Or, if he joſtißes * feaſant in another Clo. E. 1451. Per 
2 19. | | 3982 

& n i Querela' on a Defeazance, if the Plaintiff leads another 
Defeazance, and traverſes the Defeazance in the Declaration, it amounts 
to Non eft Faftum. R. Co. El. 532. 

In Debt on a Bond, if the Defendant pleads that it was his Ded, but not 
delivered to the Plaintiff but to another. R. 1 Sid. 450. 

If on a Bond to A. the Plaintiff's Wife, the Defendant pleads, that it was 
delivered. to A. gue obiit innupta ; for then, Nan eff FuStum. R. 1 Vent. 77. 

If, to an Action on the Caſe for a vexatious Petition againſt him in Coun- 
cil, he — * that the Plaintiff did deb an HA, for which Fc. R. 

I 

: So, in Trover, if the. Deſvadane Shuts: that he goak, as « Diſtreſs for 
Toll Sc. R. Hb. 187. R. Cro. El. 435. 

.So in Treſpaſs by A. for Goods, if the Defendant: quſtifies by Proceſs out 
of the Hundred cn ty levin againſt the Goods of B. for-if they 
are the Goods of a Stranger the Defendant is not guilty. R. Skin, 674. 

Yet. Matter of Law may be pleaded ſpecially, tho' it may be. 1 in 
Evidence on the General Iſſue. R. 2 Yent. 295. R. inter Huſſey and Jacob 
in. B. R. Jr. 8 M. 3. 1 Sal. 344. 2 Mad. 276. Per Halt, Skin, 362. 
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So, if an Adminiſtrator pleads, that Goods of the Inteſtate to ſuch a Va- 
lue came to his Hands, which he detains for his own Debt, and has no 
Aﬀets ultra, it is good, tho' it amounts to Plene Admimſiravit. R. 
Hob. 127. ; 

In AF TIES the Defendant may plead a legal Profecution, tho' it 
amounts to Not guilty. R. Cro. El. 871. | 

In Aſumpfit, Payment, tho' it may be given in Evidence on Non Aſumpfit. 

. I Sal. 394. | 
0 In Dobe, 6 Releaſe, tho' it may be given in Evidence on Nil Debet, 1 
Sal. 394- 

In Debt upon a Leaſe for Years, Entry into Part, 1 Vent. 2. 

So, if the Plea be for greater Certainty : As, in Treſpaſs in A. if the 
' Defendant pleads that there are ſeveral 4.'s, and none without Addition, and 
juſtifies in Black A. this does not amount to the General Iſſue. Semb. 

Lut. 1492. N 

So an entire Plea is good, tho' to Part of the Declaration it amounts only 

to the n R. 3 Lev. 40. 
So a Plea, Which confeſſes and avoids the Plaintiff's Title, is good, tho' 
the Matter may be given in Evidence on the General Iſſue: As, in Trover, 
if the Defendant pleads that A. was poſſeſſed and loſt the Goods, that B. 
found them and gave them to the Plaintiff, who loſt them, and the De- 
ſendant found them, and by the Command of A. converted them. R. Cro. 
El. 262. R. cont. Lat. 185. for there it is ſaid, that every Plea in Trover, 
-which gives Colour to the Plaintiff, is bad, becauſe it amounts to the Ge- 
neral Iflue, except where it concerns the Title of Land. Vide Cro. El. 555, 
146. 1 Leo. 178. Vide Action upon the Caſe upon Trover, (G. 6.) 

So 11 bad, tho? it concerns the Title, if it does not convey a good Title. 
Lat. 185. 

And therefore it ſeems to be in the Diſcretion of the Court, when a Plea 
.amounting to the General Iſſue ſhall be allowed; and therefore the Plaintiff 
ought not s demur, but pray the Opinion of the Court. D. Hab. 127. R. 
1 Leo. 178. N | 

And a Plea amounting to the General Iflue is only Form. Semb. 1 Rol, 
113. Cont. 2 Rol. 350. Semb. Cro. El. 871. R. Sho. 76, 133. 


(E. t ö..) When a Plea ſhall be Special. 


But, if a Man has Matter of Juftification or Excuſe, he ought to plead it _(F- 160 
ſpecially. Co. Lit. 282. 6. OUR We ole. 
As, if he juſtifies by Proceſs out of an inferior Court, he ought to ſhew cuſe or Juft, 
in what Action &c. that it may appear that the inferior Court had Juriſdic- fication. 
tion. Per 2 J. Mar. 118, | | 
In Debt upon a Leaſe of a Vicarage, if the Defendant pleads a g. 91 
tion, he ought to ſhew before whom, for what Cauſe, and legal Proceſs. 
Hob. 296. Vide Peſt, (E. 18.) $9 F N 
If the Defendant pleads a Diſcharge, he ought to ſhew ſpecially, how he 
was diſcharged. Hob. 296. | ZE | | 
As, if he pleads a Diſcharge of Tithes, which is a Bar to a Thing due of 
Common Right, he ought to ſhew how. Hob. 296. atk: | 
: A T muſt confeſs the Treſpaſs, Tort Cc. Sal. 
037, B. | * KEEN | | ) 
How Performance or other Acts are to be ayerred. Vide ante, (C. 51. Cc.) 


So Special Matter ought to be ſpecially anſwered, Co. Lit. 303. . (8. 16) 


Ia Anſwer te 


Vor. V. | 8 HE” 


nd 
In Maintainance, the Defendant juſtifies, that he being a Neighbour re- 
commended a Counſel to him ; the Plaintiff replies, that he gave him Mo- 
ney ; the Defendant cannot rejoin, that he did not maintain Modo et Formd, 
but muſt anſwer the ſpecial Matter. Kit. 232. a. 0 
N. PP So, if a Man be enabled by a Warrant or other . regularly, he 
; — 4+ any ought to ſhew it ſpecially. Co. Lit. 283. a. 
As, in Treſpaſs, if the Defendant juſtifies as Bailiff to the Sheriff, it is 
not ſufficient to ſay, that he did it by the Mandate of the Sheriff, but he 
ought to ſhew his Warrant. R. 3 Med. 138. 4 Mod. 378. 
So, in Treſpaſs, it is not ſufficient to ſay, that the Defendant took &c. 
tanguam Balliuus Manerii per Mandat Domini; but he ought to ſhew a 
Precept directed to him. R. 4 Med. 378. 
And he ought to ſhew the Subſtance and Effect of his Authority to have 
been ſpecially purſued, Co. Lit. 303. b. | 
. * When Matter of Record is the Foundation and Subſtance of the Plea, it 
cord, Ec. ſhall Ought to be certainly and truly alledged. C. Lit. 303. 2. 
2 ſpecially And a Record muſt not be alledged inter alia, for it is entire, and de- 
God. 


Action in the Court of Oxford, in which taliter oceſſum fuit that the De- 


uud cum recuperaſſet &c. without ſetting out the whole Record; for dt is 
i \oaly Conveyance to the Action. R. Cxo. Ei. 877. Lut. 111, 


pracgſſum Fuit Sc. without ſaying, that a Plaint was levied, for it is tanta- 


without ſhewing what Authority the Court had, where the Plaintiff i is a 


FUSED 


pends upon an Original and a Judgment, and cannot be divided. D. Heb. 
226. Pl. Com. 65. 4. 

And therefore in an Inferior Court, which is not of Record, the whole 
Proceeding 2 ought to be pleaded at large, and it is not ſufficient to ſay 
ey, oceſſum fuit. R. 2 Vent. 100.'Vide infra. 

e Proceedin gs in an Inferior Court, tho' it be o Record. Sem. 
2 Jax . 

So a Plaint alledged, upon which taliter proceſſum Fait that there was Joly: 
meat, n ſhowing an Appearance and Declaration, is not ſufficient. 
R. Lut 91 4 

So in pleading.an Execution by a Court at We eflminfler, he ought to alledge 
an Ejectment &c, upon which 7aliter proceſſum fuit that the Plaintiff had 
Judgment, and thereupon ſued out Execution, and it is not ſufficient to al- 
ledge an Execution, without ſhewing the Judgment. R. 1 Lev. 83. 

Yet, if Proceedings in an Inferior Court be pleaded, it is ſufficient to ſay, 
that a Plaint was levied, and thereupon ttaliter proceſſum fuit that the Plaintiff 
was nonſuited &c. R. 2 Lev. 81. Semb. Sbo. 48. Semb. 3 Lev. 243. R. 
3 Lev. 404. Ca. Parl. 94. Carth. 53. 

So, if he pleads, that implacitaſſet and found Pledges, u n which Zaliter 


mount, R. 3 Lev. 404. 
So, if he pleads that a Plaint was levied, upon which Proceſs iſſued to 
the Defendant, who took and afterwards permitted an Eſcape, it is ſufficient 


Stranger to it. Adm. Cro. Car. 46. Dub. Med. Ca. Ya! 
And ſuch ſhort Pleading is ſufficient in an Inferior Court, tho? it be not of 
Record; for the whole ſhall beÞiven in Evidence. Ca. Parl. 94. 
But, if Matter of Record | Wendy Conveyance, it is ſufficient if it be ſum- 
marily alledged. Co. Lit. 3 30 
As, in A, ſumpſit to indem nify * Bail, if he ſhews, that he was Bail in an 


Fendant hors was condemned, it is ſufficient without ſetting out the whole 
Record; for it is bu Inducement. Per 2 J. Fenner cont. Nel. 16. 
So, in an Action for an Eſcape on a Capias Uthgat', it is ſufficient to begin, 


4 | - So, 


1 L & D E R. 


So, in Aſumpfit to indemnify, it is ſufficient to ſhew, Qued implacitaſſet et 
recuperaſſet, without alledging how. R. 2 Cro. 10, 46. 

So, in an Action for a Deceit, Conſpiracy &c. founded on a Record, it 
is ſufficient to begin, Quod cum recuperaſſet. 2 Cro. 567. 3 

So, in Debt upon a Judgment in an Inferior Court not of Record, it is 
ſufficient to ſay, Quod cum recuperaſſet, without ſhewing the Plaint or Pro- 
ceſs. R. after Verdict. Sho. 71. | 

So, in an Action, where the Record is not Inducement but the very 
Foundation: As, in Debt on a Judgment, it is ſufficient to begin, Qyod re- 
3 R. 2 Cro. 567. : | ; | 

So Proceedings and Sentences in the Ecclefiaſtical Court may be ſumma- 
rily alledged : As, that there was a Divorce between ſuch Parties, for ſuch a 
Cauſe, before ſuch a Judge, concurrentibus iis que in Jure requiruntur. Co. 
Lit. 303. a. D. Hob. 296. Cro. Car. 162. R. 2 Go. 351. 

That A. ſued in the Spiritual Court for a Portion of Goods, ef faltter 
proceſſum fuit that the Judge decreed &c, Lut. 304. 

But it is not ſufficient to alledge generally, concurrentibus iis qui in Jure 
requiruntur. D. Hob. 296. | =p 

Nor is it ſufficient to alledge taliter proceſſum in the ſame Court, without 
ſaying in what Place the Court was held; for tho' the ſame Court ſhall be 
intended the. ſame as to Juriſdiction, it ſhall not be intended to be held in 
the ſame Place. Luft. 305. | Wh bY ent 

So, if the Defendant juſtifies the Taking of Ship as a Prize, and that it 
was condemned in the Admiralty, it is not ſufficient, without ſaying how 


it was a Prize, and before what Judge, and where it was condemned. R. 
Sho. 6, Carth. 32. | 


So the Commencement of particular Eſtates ought to be ſpecially ſhewn. 
Co. Lit. 303. b. Vide infra. | \ 65 | 
As, if the Defendant pleads an Eſtate for Life. 


(E. 19.) 
When Eſtates 
ſhall be ſpe- 
” cially al. 


So, if he pleads, that A. was ſeiſed for Life, Remainder to B. in Tail, ledged. 


Remainder to B. in Fee; and that A. and B. demiſed to him, it is net 
good without ſhewing the Commencement of the Eſtate for Life. Dub. 


That Huſband and Wife ſeiſed to them and the Heirs of the Huſband do. 
miſed Sc. - Semb. Cro. El. 112. | | | 


So the 8 of an Eſtate Tail, generally, ought to be ſhewn, 
. . 103. l 3 5 | 
In a Bar, tho' it need not in a Count. Semb. Cro. Car. 571. Jon. 453. 
So, if he pleads a Confirmation by Patron and Ordinary, tho' he need not 


4 Leo. 177. Cro. El. 153, 4. f 


ſhew what Eſtate the Patron has, yet if he pleads that he has for Life, he 


ought to ſhew how it commenced, R. Cro. El. 18. rigs 1+: 1 
So, if a Man pleads a Term for Years, he ought to ſhew the Commence- 

ment of the Term. e e | 3 
As, in an Action for Land, or Treſpaſs upon the Land, in which the 

Title to the Land may come in Queſtion, if the Defendant juſtifies under a 


Term for Years, it is not ſufficient to ſay uad poſſeſionatus fuit of the Term, 


without ſhewing the Commencement of the Term. Agr. 2 Mod. 70. R. 
Carth, 444. 12 


So in Treſpaſs for the Taking of a Horſe Ge. if the Defendant juſtifies | 


under a Term, he ought to ſhew the Commencement of his Eſtate. ..R..cont. 


For here it is alledged only as Inducement to his Plea. Cro. Car. 138. 2 
Mod. 70. 3 Mod. 132, R. acc. Lut. 1492. D. Lut. 1165. For the Title 
may come in Queſtion, Per Pol. 3 Mod. 132. Vide ante, (C. 41, 43. 


80, 
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| So, if a Man pleads a Tenancy at Will, he ought to ſhew how be has 

I _ by Demiſe, as a ge Canaan or as Tenant at Sufferance. | Wo. 
ead. 85. 


So the Commencement of a Copyhold Eſtate ought to be hewn, R. 200 
103. R. Cro. Car. 190. Vide Copybold, (P. 4.) 


WE 2 ho! it be in a N to a Treſpaſs as Damage feaſant. R. 4 Med. 
_ 24 

_ Tho' it be a Copyhold in Fee. R. 2 C. 103. Cro. Car. 190. R. 
q . 4 Med. 346. 


But it is ſufficient to ſhew the Copy of the /aff Admiſſion, R. 2 Cre. 103. 

And the Omiſſion is only Form and aided on a General Demurrer. Cont. 
2 Co. 103. R. Co. Car. 190. 

But it need not be ſhewn where it is all 
paſs 1 his Cloſe, if the Defendant pleads, 
the adjoining Cloſe, and the Plaintiff ought to repair the Fences, and thro' 
the Want of Repair his Cattle „it is good, without ſhewing the 
Commencement of the Eſtate; for the Intereſt of the Land cannot come in 
Queſtion. R. Tel. 74. C. Lit. 303. Vide ante, (C. 43. E. 10.) 

So, if the Plaintiff ſhews, that Huſband and Wife, ſeiſed to them and the 
Heirs of the Huſband, demiſed to him, and the Defendant obſtructed his 
Water-courſe, he need not ſhew the Commencement-of the Eſtate of the 
Wite; for it is only Inducement. R. Cro. El. 112. 

So, if a Man ſhews a Grant by Copy of a Reverſion after the Death of 
A. and that A. is dead, he need not R 

_ -Conveyance, R. 2 G ... 


. 20.) But the Commencement of Eſtates in Fee need not be Sith G. Lit. 
Wen net. 30g. 3. Cro. Car. 571. 
7 So a Man may plead Seiſin of a Reverfion in Fee Alter an Dſtato for Life, 
without ſhewing the Commencement of the Eftate, 1 Sand. 250, 260. 
So the King, ſeiſed ts Jure Corona, need not thew how the Eſtate came 
40 him, if he ſhews, that his Anceſtor was ſeiſed in Fee; for it ſhall be in- 
.tended to have Continuance, R. 8. 
So the Commencement of an Eſtate Tail need mot be ſhewn in a Count ; 
And therefore in Debt for Rent, if the Plaintiff counts that his Father was 
ſeiſed in Tail and made a Leaſe, and that the Reverſion deſeended to him as 
Heir of his Body, without ſhewing the Commencement of the Entail, it is 
R. Cro. Car. 574. But antiently it was ſhewn. 4 Mos. 419. -And 
K. that a Verdict ought to ſhew it. Cro. El. 407. 
So, in an Inquiſition on-the Sr. et. 2. 46. againſt thoſe wh throw down 
Incloſures, it need mot be ſhewn when the Eſtate, which A. (who incloſed) 
had, commenced. R. Carth, 115. 


(E. 21. If a Man pleads or alledges any Eſtate, he ought to ſhew by what Title 
l N. he has it, and it is not ſufficient in a Bar to alledge ny a Peſſeſſion. 2:Cro. 
Vid ante, 52. Kel. 74. 1 Rol. 13. Vide ante, (C. 39.) 
48. 34 &c.), BE where it is alledged as Inducement: As, in Treſpaſs for an Ac 
2 fault, if che Defendant ſays, that he was poſleſſed-of a Houſe for Years, and 
the Plaintiff diſturbed him, for which Reaſon malliter Manus impeſiut &c. it 
ig-Gillicient, without ſhewing by what Title he was poſſeſſed. R: n Car. 
438. 4 Mad. 420. Vie ante, (E. 10.) 
In an Action upon the Caſe by the Leſſee of a Tenant for Liſe, it ĩs not 
„ neceſſary io hew the Commencement of the Eltate for Life. R. Gro. El. 
© 413. R. Ibid. 113. ö 


as Inducement; As in ret. 
at he was poſſeſſed for Years of 


$4 
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pts if- he 1 hats 1 was ; ſeiſed; he ought to 1 of what Eſtate , 


2 22.) 


e Cont, 1 Tac. 2. But afterwards 8 W. 3. R. acc. Lut. 1316. * 


. „ Mod; 72, 150, R Lut. 1232. Carth. . Vide ante, 
we 1 Perſons, bt conſtitute a Body Politik are 3 by their 15 (C. 35) 


Names, it ie not ſufficient to ſay, that they are ſeiſod, without ſaying, in 
Right of the ration. Pl. Com. 10J- a. 
50 Perſons ſeiſed to the Uſe of an 9 ought to plead Seiſin in Jure 


Hoſputal. 
ted to the Uſe of an Hoſpital ought to Fin Seiſin 


So Perſons incorpor re Hagar an php. = 
8 3 re tal is not n 10 34. 
* aye opts Fa ought always to plead Seiſin in his a Right. 
R. 2 Lev. 68. Pl. Om. 103. 6. 
. be bad on a General Demurrer. Per Powe!, 
Lu. 1232. | 
But x Abbot or - Prior &c. and Convent need not ſay in what Right they 
are ſeiſed ; for Perſons dead in Law, 
Right of their Houſe; Pl. Com. 102. 6. Dub. Sho. 63. 
So a named by their Ce Name need not ſay 
they are ſeifed ; for it cannot be otherwiſe intended: As, if 1 and 
8 plead Seifin, it is Lo; without faying. Jure Corporat”, 


47 A. i Maſter of a College and his Fellows lead] Seifin, it is ſufficient 
without ſaying Jure Collegis, . R. Pl. Com. 102. 6. R. Cro. El. 232. 
So, if by the whole Plea the Manner of the Seiſin appears, it is ſufficient : 


And ere if it bo alledged, that s Woman had a Term for Years and 


took Haſband, by Reaſon whereof the Huſband and Wife were poſſeſſed, lt : 


is ſafficiont, without ſaying in Yare Uxorts. R. Pl. Com. 191.4. 


A Man kannot 


they cannot bo ſeiſed, but in 


ibo to a. Thing. which hes in Grant, al Web- not (E. 23.) 


paſs without a Deed or Fine, otherwiſe than in himſelf and his Anceſtors, — 


and not by Que Eftate ; for he ought to ſhew the Deed. Co. Lit. 121, a. fas. 


As, in Preſcription for a Hundred. Bro. Que Eflate 9. 
So he cannot prefcribe 
23, 24. ; 
Nor to a Common, Eſtovers, Acquittal wat] Bro . Eftate, 16. 
Nor to Land. 
Orherwiſe, if che Rent, Common &c. are Ppendast to a Manor Gr. bor f 
he may preſcribe by Qye Eſtate to a Manor, and what is incident or ap- 


pendant goes with i. Bro. Que Eflate, B ä 1 Nd. $32- 


2 Vent. 139. 
So a Plaintiff Neuen ſhall not plead by E Blate, 


is in the Nature of a Defendant, as in a Bar to an Avowry, 
Hard. 458. 


* in a Bar to an ADP white the Aſſignments are traverſable k. 
1. 30 : 
5 n cannot preferibs by a "Lye Blots but only i in themſelves 


where he 


So a Corp4 
and their Prodecativns. D. 2 C. 673. 
Nor a Leſſee for Years, that'be 25 


So a Man cannot ka -or mike Title 
does not paſs without Deed. Co. Lit. 12 t. 8, 
So, in Qyare Impedit, the Plaintiff cannot make Tich to himſelf by Rue 
Eftate to Land, to which the Advowſon i is 3Þpendant. Bro. We Eftate, 0 


Vouchee Ce. | 


ide Peſt, 
by Que Eflate to a 9 Bro. Que Bſlate, 16, „ 


| theſe "I Eftate Ge. Tut. 81. | 
A in um. Who has the Foe, R. 


* Que Blaue to a rn, ile 3 


74+ . «AS. 6 BB: A Ib ER N. 
So, in Treſpaſs as well as in Real Actions, the Plaintiff cannot make 

Title to Land by Nye Efate, without - ſaying how, vi. by Feoffment or 
otherwiſe. - Bro. Que Eftate, 18, 27. | 
80, in an Information for Intruſion in the Exchequer (in which by the 
Courſe of the Exobequer the Intruder muſt make Title againſt the King, 
otherwiſe he ſhall. be diſpoſſeſſed) airings: eee eden ade 


Term by a Que Eſtate. Dy. 238. 6. 4 
(E. 24.) But a "Defendant may plead by a We Bute bes the Phinif cannot. 


| When he may By. Eſtate, 1, 27, 40. 
5 . WV 8 Fo Replevin in Bar to an Flo ; for 9 is in the Natur 


of a Defendant.+-Co. Lit. 121.4. Bro. Nas 1, 3, 20, 47. 
As, if a Tenant or Defendant pleads a good Bar; as a Feoffmnent, Re- 
leaſe, Recpvety, Gc. by A. Rye Eſtate he it is good, without faying 
bow he had the Fate, for its not mae io be Bar Bro. We 
Eſtate, 34. | 
X 5 a Plaintiff may claim a Thing, which lies i in Grant, by a Que Eſtate, 
- when it is only Conveyance to the Thing in Demand: As he may ſay, that 
he and all thoſe guor Stat habet in a Hundred have had a Leet, Time where- 
of &c.. tho a Hundred does not paſs. without Deed ; for it is only Convey- 
ance to the Leet, which is demanded. Co. Lit. 121. a. Semb..2 Leo. 74. 
80 he may preſcribe that a oratian, and all thoſe whoſe Eſtate they 
have in a Houle, hive had a Way Ge. tho'.a Corporation cannot have with- 


E 23 J. N Vid. 2 Fent. 


| 0 . Pa m may Ela, when che Title is not in 
tion: As, in Treſpaks if the Defendant - juſtifies the Taking for Rent due 
from the Plaintiff, he may ſay that. the Lord enfeoffed A. Qye Eſtats he 
himſelf has, tg old by 3 5. Rent; ſor the Plaintiff is ee Tenant, and 
the Title to the Land is not in Queſtion. Bro. Que Eſt. 6, 17. 
Ss he may chim a Thing, 4s appurtenant to a Manor, by a «ph 
tho' not of elf As, Tefl. Common Sc. R. 1 Med. 231. _ 
So he may plead Que Eſtate in a Stranger: As the Plaintiff in 
7 plead a Que Eſtate in the Avowant in the Scigniory. Co. Lit. 22 a. 
Bro, Qu. Eft. a, 12, 21, 26, 37 
An Avowant for Rent. on a Leaſe to 4 may plead Que Eſtate the Defen- 
dant has. R. Salk. 562. Hard. 459; 


So he may plead Tale. by A Bee Bu, to an Inheritance or Freehold. 
Hard. 459. bo Eflate in the Pof KY 
_ So he, W comes-to an int ma 1: 
As, a Diſſeiſor, Abater, Intruder. Co. Lit. 121. * by « * * 
So a Recoveror,- . Lit. 121. 4. Bro. Que Eft. 41, 48 
1 | | TA * ſhall plead Title to an. Eſtate in Fee 4% a Aue Eſtate. 
3 40 2 
| Sato an Eſtate Tail, with an Avement of the Life of Tenant in Tait. 
Co. Tit. 121. 3. Bro. Que Eſtate, 7, 28, 29, 31. 
So to an Eſtate for;Life, with. an Averment of the Life ofthe Tenant 
Co. Lit. 121. . Bro. Que Ef. 46. Hund 459. 
S8o, in the Caſe of the King, where the Plea goes b of a Debt 
aeg bo to the King andiſhews: thi Eftate out of the Debtor before the Al 
We 16 R. Hard. 459. 
Hat generally he ſhall. not plead a Title ton Term for Var by. a We 
Efale. Co. 128 ige 5 | | 
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to ſay, that 4. being ſeiſed demiſed to B. for Years, Qye Eſtate he 
W R. 7 5. for he ought to ſhew all mean 3 R. 


4 to n Eſtate at Will. C. am 121; a. 1 it cannot be aſſigned. 
Bro. Qye El. 3. 
Yet a Man may avow for Rent on tas for Years made to . Que Eftate 
the Plaintiff has, without ſhewin 


A all mean Aſſignments; for he is a Stranger 
to the Aſſignments which might be without Deed. Semb, Cro, El. 22. 


So he may have Debt for Rent or Waſte againſt an Aſſignee, and declare — 
on a Leaſe to A. Que Eftate Defendant has, without ſhewing the mean Aſ- 
ſignments. R. cont. Co. El. 22. R. acc. 1 Sid. 298. 1 Leu. 190, 

So he may have Covenant againſt the Aſſignee of « Term granted to A. 
Eftate oo Defendant. has. 


R. 3 Lev. 19. 
Ve cpr Defendant fleads 4 Leaks for Yeos to Hf. us Eflate be has, and 


che Plaintiff does not demur, but traverſes the Leaſe to A. whereby the Aſ- 
' ignment is admitted, it is good. R. Dy. 238.6, 

So, if the Plaintiff makes Title 6 4 Term for Pens ! in himſelf” by a We 
Eftate, it ſhall be aided on a General Demurrer. Semb. Ray. 389. - 

If a ue Eſtate be pleaded, it ought to be alledged in hy Plaintiff or 
44-24 Bo to fay the ii and all * Statum babet. Co. 
Lit. 121 _ 

For, if it be alledged in One in a debe Conreyanor, it is bad. Senb. 
Co. Lit. 121. 6. Bro, Que Eſtate, 8, 19, 49. 

But a Woman, Tenant in Dower, may preſeribe 4 her Huſband Sed 
his Anceſtors, Que Eſtate ſhe. has in the Seigniory, were Ie. tho -_ Huſ- 
R r 10. 


3 Is 
$i 7. 


If a Man n to an Action of Covenant, where oy the 8 E. 25.) 
are Negative, he ought to plead to them | i for the Negative cannot de When = fhall 
performed. Co. Lit. 303. Rh R. Cro. El. 601. Mo. 856. Hob. 13. 2 po a ove- 
As, if a Covenant be to proceed on a Voyage er quod non deviaret, he ought 

to 1 ſpecially that he did not deviate. 1 2 1 Sd. 87. (Ss: 

So, if the Condition of a Bond be in the pr che Defendant hall 
par to it ſpecially, 10 H. 7. 12. 8. 

80, if the Condition be for Performance of Nn and foms.of the 


Covenants are in the Negative, he VF" to 4224 Performance ſpecially. 
Semb. Dy. 373. a. Pal. 70. 

But general Performance ſhall be aided on 1 general Demurrer * Tre. 
El. 232. 1 Leo. 311.-Vide Poſt, (E. 26.) 


80 it ſhall be aided by the Plaintiff's Re cation, that be bes not performed 
Sc. D. Sbo. 1 


So, if any of the Covenants are in the DisjunAtive, he ought to ſhew which 
he has performed. Co. Lit. 303. b. Lut. 581, 10 H. 7012. 6. R. 2 Cra. 
$60. SS 70. Sav. 120. 


So, i f the Condition be to pay at fur Days, or within für Months aſter 
each Feaſt,” Per 2 J. Cro. Car. 42 1. 
And if he docs nat, it will bead on a;general Beben, for'the Cour 


| % knowe hn thre ie formed. | K 1 L. 377. P. Cro. El. 232. 
Vide Poſt, (E. 26.) 175 3 a 


. So, i the Condition of a Bond. 3 Things to be done, it bs 
not ſufficient to ſay Quod performavit Omnia &c, tho' all are in the Affir- 


mative; but he ought- to. anſwer ſ pecially tq every Particular mentioned in 7 
he Condition: BR. 1 Lev. 30. Pide Polo pM e 


P L E a D E R. 


80 if an A& reqquized by a Covenant is to be done by a Stranger fo the 
Covertatits* As, if H. covenants that A. and his Wife ſhall levy a Fine. 
Per melior' Opinion. 2 Roll. 159. R. 2 Cxo. 59, 560. Dub. Pai. 70. 

That A. cal render 23 juſt count. N. 8 

And it ſhall not be aided d y the Plaintiff's: Replication that be has not 
Sep for mid; N. $66. 1. 

So, if Ade wes or requires an Aer on Record, he ought to ſhew it ſe. 


ciall Dit. 30g. b. 
"Ki we Hs, if he Sh be tht 4 mall 9 R. 0 159. R. 
| 6 | 
* the Defendant el become notiſuit 1 all Actions by bim, ke muff 
He (pe «Gill FM he wa motile er i io be ted bur y the Reon, 


R. 10 H. 7. 12. 
| 4 e Releaſe Gt. it is not winken 
wk chat Ke Has done it, it, whereby the Court may judge 


2 it be ſufficient. ide Mi. 223. 9. Lt. 421. Vid 
Poſt, (s v. ee 5 65 ; 

tion 5 « Kon Ty eb OH fuch 4 Thing, or pay fitch 

4 Rel 1 is not ſuffleietit to 120 Par without —_ how 


_. or at whitt Tittte, 15 that foe rnay be Joined theretn: R. 2 n. 460 
If the Condition be, that he ſhall prove a Debt mein it is not ſatfickere 


| to ſay that A. und B. it, withont N. Bend. 66. 
* 80 $6, if it be to po a Will, it is a biota ſufficiemt W pe plead Keen 
I Aber Mowing: os Wil and tiow he Has Perfotm K. 2 Oro. 360, 


2 Bal. 267. 
If be pleads that a Patent bevame wid, he ont to hey How. R. 
Sex. zog. 
Ss; if a Condition be to dena Plea quod eximertult is not 
without thewing how. © R. 2 Oo: 363. R. 2 Cv. 165, 634. R. Mar. 
"..fl. 200. B. 2 Co.4. a. Semb. L 428. R. Cro, Ei. 916. Mo. 857. 
Otherwiſe, if he pleads in the e Not N. 4 O. 363, 
634. Mar. bl. 200; 2 C. 4. Vide Poſt, (2 W. z 
So if a Covenant or Condition be for quiet Enj Hees. it is not ſufficient 
| hy _ be, without ſhewing how he was diſturbed. - Semb. | 
| 2080 
And hy it was by an Elder Title. R. 26. 35. Win. Ent. 120. R. 
2 Cs. WE 444: R. Co. Car. 5. 4 C. 80. Pau. 120. Vide ante, 
(C. a9.) | 
But it is not bad but upo on a & cial Demurter Lux. 428. 
| And mil be aided zer V N. 2 Mod. 213. 


; "Dit dere al ths'Covetiatits are IG it is ſufficient to Wer Per- 

fortrance generally. Co. Lit. 301 5. 10 H. 7. 12. 5. 

So, in Debt on a Bond to perfi 9 in an Tndentore, it is ſuffi- 
cent 10 plead Performance general ik they 1 "op ko Is Affirmative. , R. 
Co, El. 749. 2 Sand, 414. 1 Lev. 303. Dy. ; 
Br, if any are in the Negatzve, but the n 8 Serbe are all void 
and cotrary to E for the Couxt will Wie otice that thoſe in the New 
tive are contrary to Law. R. No. 8 Ai N. Hob. 13. 

; Or, if the 1 de but a ffirtrance of * precedent Ait 
' — 1 Fin. 3 
, tho'-to an cave Sen N Words are added of the' 
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So, if he covenants that A. ſhall quietly enjoy without Interruption and 


| diſcharged and acquitted of all Incumbrances, he may plead quod performavit | 
generally, tho' it is not ſo well. R. Lat. 608. © | 
So, if a Covenant be to make further Affurance, be it by Fine, Feoff- 
ment Ge. as ſhall be adviſed, it is ſufficient to plead performavit generally, 
tho! it is not ſo well. R. Lut. 609. | ; 
So, the Plaintiff to a plene Adminiſtravit præter a Debt on a Bond may ſay, 
"that the Bond was for ſuch a Purpoſe and that he bas performed it, with- 
out ſaying that this was the Whole of the Condition. R. Cut. 1637. | 
80 where a Covenant is Affirmative and comprehends Multiplicity of 7 Pe, 
Matter, to avoid Prolixity the Defendant may plead Performance generally, (* V+ '3? 
without ſhewing how, and the Plaintiff ſhall aſſign a particular Breach : 
- As, in Debt on a Bond with a Condition to deliver the Tallow of all Beaſts 
killed by him; it is ſufficient to 1 * he has delivered all the Tallow &c. 
without alledging how much he has delivered or how many Beaſts he has 
killed. Cro. El. 749. 1 5 
So on a Bond to pay all Rents received, it is ſufficient to ſay that he has 
paid all, without ſaying what Sum or how much he has received. R. Co. 
El. 749. R. 1 Sid, 334. . Be EE - | | 
So on a Bond to deliver all Evidences, or to aſſure all his Lands. Co. 


El. 750. 66: 3 N 
| 8 a Man covenants to diſcharge all Bonds. R. Cv. El. 916. ; 
Or * acquit of all Eſcapes, Fines &c. it is good without faying how. 
RT oo ot | 4 1 
Or to indemnify againſt the King for all Receipts as Collector. Semb. Ov. 
} "3 1 1 


So, if a Man pleads Performance generally when ſome of the Covenants 
are in the Affirmative and others in the Negative, it ſhall be aided on a ge- 
neral Demurrer. R. Cro. El. 232. Vide ante, (E. 26.) © | | 

- Otherwiſe, if ſome of the Covenants are in the Disjunctive; for the Court 
cannot Jodge, what Part he has performed. D. Cro. El. 232, Vide ante, 

B. 26. 88 > TN 
And, if he pleads Payment or Performance generally to the Condition of 
a 1 it is not aided on a general Demurrer, R. Mar. pl. 200. R. cont. 
I . 194, 2 | 


(E. 27.) The Form of a Plea in Bar. 

Every Plea in Bar muſt begin with the Defence, R. Tel. 210. (Vide for 
this in Abatement, (I. 16.) ; Ti. vt N 

If a Plea goes only to Part, it muſt aſcertain the Part of the Declaration 
to which it is applied: As, in Debt for Rent for ſeveral Vears, if the De- 
fendant ſays guoad 20 l. Parcel of the Rent Ni debet, and does not ſhew 
when the 201. was due. R. 1 Sid. 338. | e HM 

In Afumpfit on ſeveral Promiſes, if the Defendant pleads guoad all except 
41. Non. Aſumpfit, and a Tender quoad the 4 1. and does not ſhew upon 
which Promiſe the Tender was made, it is therefore bad. R. Lauf. 241, 

If the Plea admits the Cauſe of Action and avoids it by a Diſcharge or 
Matter Ex poſt Fafto, he muſt ſay 9yod Plaintiff Aﬀionem non Cc. N. 


Ak 636: | | | MAES. 
15 of al there was no Cauſe of Action he may fay Onerari An debet. 
2 51 0 | | | IE | | | MES eq | | 


'Vor. V. X 4 (E. 28.) How | 


"_ 


HF ** 


Wo OE 2K 


(E. 28.) How it ffialf conclude. 


(E. 28.) 5 ts en! Rave 5 f Ache reden tiduficrt ; and therefore a Plea in Bar 
THERE, (oY Sehe ts the Henze. Lit. $04. J. Vide Abattmens, (I. 12.) 
38 W 


y informal, 


ys 1 e . e where it ſold be, „ Herre refpondur. 
* 5 16 Abate, a cer to 86 Aion, . 1 be a 
2 4 


. 
t a Plea 
Plea in Bar. 


04 if Mans of Revd te penis, dtc 22 
8 an : I Lev. 471. 374. Vide we; ( e 82. ma 


It 

So, if a Matter be pleaded proveable only by Recosd. R. Las. 163. 

| 2 r, With it ought to be 
patet per Recoruum, it i 

| *. Or if 2 udes to the Country, when it ſhould corchude to the Re- 
. I Or _ 

—_ pu Hooks bln: of Fa, nnd then cents 25 he Comer: 


. 1272 
Recor , k miſt £dnelitde every one grun ef 
© och Cor; for after” pleading all, to ſay, . 
i lack if tt does nde Lay, K. 


N 2 8 51 55 Ov. 626. But per ſeparal Recorda I good. 


See h pleaded, there is no New t ay prove 
per Recor dum; a: udges al Notice of it. R. N | * 
So, 41 it e che Reer by his Plea, Be ed not fay 
Prat pate Sr. Nn. Ph. 
- by the St. 48545 16. No Exception ſhall be taken for Want of 
the por us. ot verific rare per Recurdum, ot Prout pate per Rearndam, waflels 
LL = td for Cauſe of Demutrer 
And it was before aided on a general Demurrer ; for the Party tight ky, 
Nul tiel Record, notwithſtanding the 3 A, Sal. 1. 
So it is not eceffary to 5 e per Recuum, where the 
Plea is in the Negative. Sal. $20. "(E. 33s) 
Wie Kath conclade to the 5. J E. 300 


3 5 a . | 5 Kk. 30. Special Concluſion. . 
8 . I a Plea does Hot avoid the Phaintiff's Demand bat by Argument, there 
ought to be 5 cial-Concluſion : As, in a Scirr facies for the Arrears uf un 

| Haonky a Payſon, if the Defentant pl that he has 3 it 


856 ſaying, Et fc not Farſun, Nit. 214. b. 220. 
1 in Bebt for Rent, 'or upon a Contra&, Ir the Defendant pteads Pay- 


ment in the fame County, 1 it is dt * good POOR Et Je nil Alber. 
| _ 220. 


"i 


BP "= As, if he 4— Raſure or 3 .oB "Kit 220, 
—_ - wo Tha E n was a Feme Covert &c. Kit. 220. 6. 


6 * 


That 


| 4. 0 


* 


That the Defendant is unlearned, and it was read, in other Form. 
= | 
* if the ſpecial Matter of the Plea be a ſufficient Bar there is no Need 
to ſay, Et fic: A in Debt for Rent, Payment, or Levy by Diſtreſs, in an- 
other County is ſufficient, without concluding, Et fic nil debet. Kit. 220, 
So, if the Defendant acknowledges the Deed and pleads a Plea to avoid it, 
he 8 conclude, Et fic non eft ft Fake: As, if 0 pleads Durefs, within 
Age &c. he cannot conclude, Er /c non e Faflum, Kit. 220. a. b. 
If a Plea concludes with Et fic &c, in the Affirmative, this does not waive 
the 2 Matter. Co. Lit. 303. 6. 6 
„ if he pleads 55 that A. was born between B. and his Wife be- 
4 ber Ai a Baſtard, Pl. Com, 14. 6. 
In Furmedem, if che Trane pleads, Ne dong, to which the Plaintiff reglics 
"Recovery in Value by Reaſon of a Wartanty Et iſint dona. Pl. Com. 15, 
So, it ba pleads 8 Matter and congludes With (Er He) on the Goleral 
Inne, this does not the ſpecial Matter; As, if be pleads unlearned, and 
read in other Form &c, Et fic non eſt Factum. Al Com. 15. 4. 
But e ee ET) pens Fat tte wi 
or Action the ſpecial Matter is waived, f. 393. 6. 
Pl. Gm. a Plea concludes 1 N in the Negative. Co. Lit. * 4. 
75. 4. 


| So, in Treſpaſs, if the Defendant ifies * Treſpaſs in (x. 
or 4.5 another 2 he ought to e ts the Haris Treſpaſs. . al ee. 
385 H. G. D. Ae i 


if the Defendant ſtifies, he qu t to conclu & 
a it is is the ſame 5 Conlplency. Kit. 237. Þ 4 * 
So, in an Aion for an Eſcape „ Jul if the Defendant juſtifies by a 
2 -freſh Suit in Surry 3 it is good. 
Lat. 201. 
S0, in Quare Impdit on an Avoidance by Nepriviti tion, if the Defendant 
pleads a e after which the 82 * Sc. he ought to con- 
clude, which is the ſame Deprivation. Dy. 29 
So, 30 Treſpaſs 104 ee till he pai 17 if the Defendant . 
ußes til Payment of 11s. Skin. 664. 
If the Defendant juſtifies in another Place and ſays, Which is the ſame Ge. 


it will be x where the Place is not raterial, without a Traverſe, R. 
Cv. Ei. 


And, if 60 Deſendant juſtifies upon another Day and concludes Which is 
the ſame Ge, when the Day is not material, it is without a Trayerſe of 
the Day. R. 1 Lev. 241. N. Gro. Car. 228. R. Tut. 1457. Fe 

2 Jon. 146. K. Sal. 64 1. 
11 5 if be adds a Traverſe, which is defeQive, it does not prejudice. a 
41, 2; 
But, if he juſtifies at he ſame Day and in the ſas Place, he need not ſay 
Which is the fame. . R. Shin. 387. . 

So, if the Defendant does hot juſtil the Treſpaih but * excuſes hims 
ſelf, he ought not to ſay Which is the ſame. * 

So, in Treſpaſs for falſe Tmpriſonment, if the Defendant . that he | 
brought the Plaintiff. to S. with 1 Conſent, he cannot ſay ch is the _ =” 
Er, for it is no Imprifonment, 11 it be not againſt his | 6 

7. 237. 4 7 

Ot, if he pleads that he adviſed 4 being In Feet his Life Hin the 
Phintiff, to go to a Juſtice of TOP for a Warrant, and 2 _ Warne 88 


Mounding, it is not good]; for chis does not go bs the ounding, 21 H. 


| that the Defendant ſhewed the Plaintiff to an Officer, who had 'Proceſs 


ſwer to the Carrying away, without faying to what Place ny were removed 


Bult where the Matter of the Plea is Bar only by Efoppel, be ought to 
* he plead a cdl WR Dal. 68. 


| Aﬀets at the Time of the Original, he ought to conclude to the Country. 


F 1 been ready to receive at the Day whether it was tendred or m”—_ 


- own Uſe, if the Defendant pleads Non vendidit. R. 1 Aud. 20. 
| Dien. R. Sal. 516. 


1 
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he was arreſted, he cannot ſay, Whith is the ſame &c. for he was not impri- 
ſoned by the Defendant but by A. KR. 12 H. 7. 14.6. 
So, if the Defendant, in Debt upon a Bond pleads per Minas, if the Plain- 
tiff replies that he ſaid, if the Defendant dt not hs him a Bond for the 
Rent due he would ſue him, he 2 1 not to ſay, Which is the ſame Menace; 
for it is not a Menace but lawful. Nit. 237. 6. 
So, in Maintainance, if the Defendant ſays, that he feed Counſel, he c can- 
not ſay, Which is the ſame &c. for this is no Maintainance. Kit. 237. . 
So, in Treſpaſs for an Aſſault, Battery and Wounding, if the Defendant 
juſtifies a Taking by a Warrant, Which is the ſame A Aﬀeult, Battery and 


7. 39, Lide Poft, (3M. 15.) 
In Treſpaſs for an Au and Impriſonment, it is not ſufficient. to fay,. 


againſt him, who thereupon arreſted him, without faying that he requeſted 
the Officer to . for without ſuch Requeſt it is no Confeſſion of the 
Impriſonment. R. 4 Ed. 4. 36. 2. 

Treſpaſs for taking and carrying away his Goods, if the Defendant juſ- 
tifies a T in Execution and Katana Which is the ſame, it is .no An- 


and where left. R. Lut. 1486. 
So a Plea, which is a general Bar, ſhall conclude to the Aon generally : : 
As, a Fine with Proclamations. R. Dal. 68. 


rely on the Eſtoppel ; for it is a ſpecial Concluſion bore the Parties: As, 


(E. 32.) When it ſhall Te”? to the Coney. 


When there is a compleat Iſſue between the Parties, viz. a direct Nega- 

tive and Affirmative, the Plea ſhall. conthude to the Country: As, in A 

Jum, if the Plaintiff declares upon a Submiſſion to an Award, and that 

an Award was made, and that the Defendant has not ed it, if 

the . pleads, No fuch Award, he ought to conclude to the Country. 
R. 2 Sand. 337. 

So, if the Plaintiff alledges that the Award was tendred to the Parties &c. 

and the Defendant anſwers that it was not tendred Modo er Forma, he ought. 
to conclude to the Country. R. 2 Sand. 190. Lut. 528. 
So, in Debt on a Bond with a Condition to 0 pay y all Expences, if the De- 
fendant pleads that he paid all, and the Plainti _ it be has not paid, 
he cn to conclude to the Country. R. Ray. 9 

So, if the Defendant pleads Plene e and the Plaintiff replies. 


Semb, Lut. 101. R. Tel. 137. 
So, if the Plaintiff in an Audita Querela alled Tender at the Day and 
no one ready to receive, and the er pleads, ready, and traverſes the 


Tender, it is bad; for he ought to conchude to the Country; for he fhould 


2 Cre. 14. 
ro the Payment by a | Defeaſance ought to be to a Stranger. 2 Cro. 14. 
So, in Trover for felling a Chain of Gold and converting the Money to his 


So, in Afumpht for 5 of * ar ſuch a * if he pleads ſhoit 


I : So, 


* 
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So, in Covenant, If the Plaintiff atfigns the Breach, Quod non ſobvit Ge. 
and the Defendant pleads, Quod iſotorr. R. Carth. 88. | 

So, he ought to conclude to the Country, tho“ Matter of Record be men- 
tioned in the Plea: As, if it be allesged that the Plaintiff | procured Letters 
Patent, and he ſays s that he did not r for the Procurement is the 
principal Thing. R. 3 Med. 79. 

So, if the Defendant pleads a Fact merely i in the A he ought to 

conclude to the Country; for a Negative cannqt be averred, 

So, if a Plea concludes with a ſpecial Negative to the Afetitive in the 
Declaration: As, in Dobt on a Bond, if be pleads a ſpecial Non off Paftum, 
as, a Delivery as an Eſcrow. R. 1 Sal. . | 

But when a Plea may have an Anſwer to it, it: (hall. not coticlude to the 
Coun'ry : As, if the Defendant pleads the Statute of Limitations, and the 

Plaintiff ſhews another Original ſued out, he thall- hot conctude to the Coun- 
try ; for he cannot take away the Defendant's Liberty of anſwering it. N. Lut. 
101. R. 4 Med. 376. "Vide Action upon Afſumpfit, (H. 5) 5 

If the Defendant pleads Alien Enemy, and the Plaintiff replies, Born at 
London and no Alien. R. 4 Mod. 285. 

'/\ $0, where there is not a direct Negative and Aenne, he need not con- 
clude to the Country: As, if an AbOowant fays an Office was granted to ſuch 
Perſon or Perſons as the Biſhop pleaſetl, and the (Plaintiff replies in Bar, 
that it was. granted only to One. R. 10. Cu. 59. 4. 

Ir the Plaintiff ſays that the Defondant received 20 l. for Which he Hg 
not account, the Deſendant pleads that he dccounted [Mode fagium” viz. that 
he was robbed: of it and gave Notice to the Plaintiff. R. 2 Leb. 5. 

And if a Plea does not conclade . When it ought, it is 
Error. R. Tel. 58. N 

Alſo, if a Plea does not conclude to the Country, when troughs, ĩt 1 bad 
on a general Demurter. R. 2 dann. 498; Sens. n X. Cro, 
Car. 164. R. Sbo. 19. 

Vet it was ſhewn ber Cauſe of Deniatter. 2 Sm. 335. Andl it ſeems to 
be only Form, and not bad on a general Demurcer. Per Hale, 1 Vere. 240. 
But it is bad on a ſpecial Demurrer. R. Lag. 21. 

So, if a Plea conclades to the Country, when it 'ought not, it is bad! | 
R. on a general Dermurrer. Lat. 101, 1272. R. 1 Sid. 215. 

Yet, if the other Party joins Iffue, arid a Vetdi& is obtained, it is aided 
by the Kr. 32.8. R. 2 Gro. 880, 589. R. ; Gro. Car. 37. R. 1 Sid. 
At. | [4.48 


(E. 33. TY When it ſhall be un; 


All Pleas. in * Affirmative ought to be averred * Bebe goa ye at 
rificare. D. Lit. . | 


So ought a Replication. Gro, E. El. 256. ® 
80 Pleas in Abatement, R. 1 Pent.. 564. N. Lac. "YA 
So a Plea to an, ®ngi;/b; Bil Bill au the Exabegaer, 


So a Traverſe of a cular Matter ah/que duc N 1 = th. Sins 
wa an Averment, BY bee tim n e. 1 bal. 4. N. 3 l. 203. 


130. 3 
We den e be on ihe e vf the Fire, as N 5 
Cat 4 does, it may conclude to the/Countty,” al. 4. wi 
= "= pM the N. egative need not be averred;. . Dit. 303. u CY 


an, Atzoray Sor Eta, kme n «Ny "i 
Aid 2 TEL * 3 * * 


an Averment. R. Sho, 51 „ n W » 2 
vo L. V. | : FN. 15 | . a > 


| Prout patet per Recordum. R. Sal. 520. 


PE LD E * D E R. 
if the Defendant 


So to a Scire facias a Recogni n eerie 
* etermined, he need not fay 


pleads that the Judgment is pending ling hd not 

So an Avowry need not be averred ; for it-is in the Natire-of a Count. 
Co. Lit, zog. 4. R. Pl. Com. 342. 4. 163. a. Vide ante, (C. 51.) 

8o the general Iſſue need not be averred; for it is not traverſabe wo the 
Plaintiff ought to join Iſſue or demur. Ki. 219. 6. 

So a Challenge of an Array need not be averred. 27 H. 8. 13. 6. 

do a Demurrer need not be averred, Et boc paratus. R. 1 Leo. 24. 

Default or Omiſſion of an Averment in the Concluſion of a Plea i is but 


Form, and does not prejudice on a general Demurrer. R. Lut. 16. Cont. 


(E. a 35). 
Defendant /- 


| Sc. 


gaviſus 
| ther he lawfully enjoyed, nor the Court whether he enjoyed. R. Co. 2 


Jon. 406. R. cont. Lut. 1466. Semb. acc. 1 Vent. 240. R. acc. Skin. 340. 


And now by the St. 4 C 5 An. 16. No Exception ſhall. be taken for 
Want of Averment by Ec hoc paratus eſt n unleſs ſhewn for . of 


Demurrer. 


l eee. x Lat. 21. 


(E. 34) Muſt be triable. 


Every plea ought to be triable. CY. Lit. 303. 5. 

And therefore muſt conſiſt of Matter of Law, which 2 is Acker minable by 
the Court; or Matter of Record, which is triable by the Record; or Matter 
of Fact, which is triable by the Country. 9 Co. 24. ö. 

And if Fact is complicated with Matter of Law, ſo that i it cannot bis tried by 
the Court, or Jury, the Plex is bad: As, if the Defendant pleads, that A. liciie 
-fuit Bona Frlon, it will be bad, for the Jury cannot determine op 


So, 57 the Condition of a Bond be, that he will ſhew a ſoffclent if 
* of an Annuity, it is bad, if he. pleads that he ſhewed a ſufficient Diſ- 
charge; for the Jury cannot try whether it is ſufficient, but he ought to 
ſhew what Difcharge he gave, and the Court will Judge whether it be ſuff- 
cient. 9 Co. 25. 4. | 

But where the Effect of the Words rejteſorts a Matter triable, it is ſuff- 
cient, tho according to the Letter it is not triable: As, in Covenant for En- 
joyment free from Arrears of Rent; Plea, that he delivered Money to the 
Plaintiff ea Intentione that he ſhould diſcharge the Arrears, will be good, 
tho? the Intent is not triable ; for it is fantamount as if he "had ſaid chat he 
delivers af ſolvending. R. 4 Mod. 249. 


=> 


„ 3 35 Form of Pleading. 


11 there are ſeveral Defendants, they may join in Plea. Sal. 4 56. 

Or may plead ſeverally. Sal. 456. 

If JE ſever in Plea, the Plaintiff may enter a N pros apainſt One, at 
any Time before the Record is ſent down to the Aſſizes. R. Sal. 4 57. 

If the Defendants: join 1. We, nd it is in ine ſirigular! Number, it 
will be bad. R. Lu. 1 2 

And this on a general as ls a ſpecial 1 Semb. Lu. 1531. 

If the Defendants plead: ſeverally, 25 t may demur to One, and 
HE Other. Cro. Car. 24 


And may afterwards enter = Nall proſoui on the Demurrer, and proceed 
on the other. Cro. Car. 24333 

Or, if ſeveral Iſſues are Joined, my cater n profes as to One 
pena te R. 9 Car. 855. he 


PL E AD E R. 

4 Defendant. pleads to a general Demand or Charge he ought to an- 
4 - every Part : Ks in Waſts for cutting down 20 Oaks, the Defendant 
ought to lay that he did not cut down them or any of them. Cro, El. 84. 

But if a collateral Iſſue be tendred, it is ſufficient. to anſwer in the Words 
of the Plaintiff: As, in Account, if the Plaintiff charges that the Defen- 
dant received 100 J. ad computandum, and the Defendant ſays that he ex- 

nded the ſaid 1007. it is ſufficient to ſay that he did not expend-the 100/. 
without ſaying Nec aliquem Partem inde, tho' if he expended Part he ought 
to be allowed it. R. Cro. El. 84. . "eh 


(E. 36.) Plea bad in Part is bad for the Whole. 


If an intire Plea is bad in Part, it is bad for the Whole: As, in Treſpaſs Yide Pof, 
if the Nefendant juſtifies, as Servant to B. his Entry to take Care of the (H. 25) 
Cattle there, and does not ſay that he put the Cattle there, this is a good 
Juſtification of his Entry, but is not a Juſtification with Cattle, for if he did 
not put them there, he is not Guilty, and then he cannot juſtify ; and the 
| Plea being bad in Part is bad for the Whole. R. 1 Sand. 28. | 
In Aſumpfit on ſeveral Promiſes, if the Defendant pleads the Statute of 
Limitations, which is a bad Plea as to one Count, where the Action does 
not ariſe upon the Promiſe, but not as to the other Count, it will be bad for 
the Whole. R. 1 Lev. 48. ko 3s | = 15 
In Debt againſt an Executor or Adminiſtrator, if the Defendant pleads 
ſeveral Judgments and no Aſets ultra; if the Plea is bad as to One of the 
Judgments,” it will de bad for the Whole: As, if One of the Judgments 
was againſt the Teſtator and B. and he daes not ſhew that the Teſtator ſur- 
vived, for otherwiſe he ſhall net be charged with it. R. 2 Sand. 0. 

In Covenant and ſeveral Breaches, if Defendant pleads Outlawry in Bar, 
which is a Bar for one Breach, and not for the others, it will be bad for the 
Whol N 509: 3:55 WES Ko Rn bs ont? pon 
If an Attorny puts in Court a Plea notoriouſly falſe for Delay, it will be a 
Breach of his Oath, for which he may be fined. Sal. 515. 

But an Attorny is not bound to ſwear bis Plea, but where it is a foreign 
Plea, Sal. 515. | e ee . | 


E. 37.) When it ſhall be aided. Bo 
A bad Bar may be aided by a Replication: Ng Defendant in Aſze G. 37 


pleads a Feoffment upon Condition, and Entry fox the Condition broken, 4.9 
without ſhewing the Deed, as he ought; if the Plaintiff replies, that after V7 „ 
the Feoffment and Entry he reenfeoffed him, this Confeflian in the Repli- C. 85.) 
cation aids the Defe in the Bar. Pl. Com. 230. . = 
So, if the Plaintiff replies, that before Entry the Defendant releaſed to 

him. Pl. Com. 230. 35. „ 

So, in Debt on a Bond to make an Eſtate to 2; if the Defendant pleads 

that he enfeoffed Another to the Uſe of A. which is not good without ſhew- 

ing that A. was a Party or had the Deed Ge. yet if the Plaintiff replies, 

that he did not enfeoff, this aids the Bar. R. Cro. El. 825, 

So, if on a Bond to accept 4 Leaſe on Requeſt,” the Defendant pleads 

Non requifivit, the Plaintiff replies that he tendred a Leaſe without ſaying of 

what Lands, and Iſſue is joined on the Requeſt, this aids the Defe& in the 
| Replication. . Cro. Car. 560. * | Y * Ss tj 8 TIES "1 WAI N | 

do, if the Defendant pleads an Award Ge. uncertainly, and the Plaintiff _* 
makes a Replication, which imports the Award Ge. to have been made, it 


So, 


K 


Py 26 E l ni 


80, If is Deſtin Plesdde 4 Jul gem winhour Ang e 125 pe- 
| eg = went gone 55 "his en tays ths Judgment is frandu- 
ev. 31 * * 

30, if ibs PISA By his Replication Mee that he has no-Cauſe:of Ac- 

tho © ces That be Judgment for the'Defendant,thot' the Bar is defective; for 

the Court will judge on RH ROE As, in 'Eſoape lat Lunuon, the 

Defendatit pleads 'a ora, I fel Bult at Broke, \che: Plaintiff 

that he was -Gut-of His View e the Renaking ; this atmits'the Retaking 

on . freſh Suit, and then he al not have an Nen for an Eſcape.; tho 

| Retaking 3 another Place would be a bad Plea on a Demurrer. R. 

3 Co. 52. 

es Bar, which x wants Subſtance, cannot be aided by a Replication 
D. 8 G. 120. 5. 

As, if the Defendant pleads an Agreement, Alge not ſhow a8aiche- 

2 W aid the Bar. 

237. 


4 . 60 a bad Bar dr Roplicktido caindt he uidled by a Verdiet: Aa; if the De: 


„ Fray wang fendant'preſcribes for a Common and juſtifies wtind. Gommunia.praedifia, but 


(C. 87.) does not ſhewthartithe Cattle were r vant and couthanrt, or put therein at a pro- 


per Time, this Mall be intended after a Verdict for the F cfoription. R. (Gro, 
Bl (458. R. 2 Cro. | 
the Defendant juſtifies as Aitignde of u een for Rent in Arrtar, 
and Iſſue is wpon Nathing in Arrear, and it is found fo, the Defo@t of At- 
tornent to the Grant in Reverſion ſhall be aided. R. 2 Lev. 234. 
B00, if the Defendamt-pleads an inſüfficient lea. whereon Iſſue is 5 
and a Verdict for the Plaintiff, no Advantage ſhall be taken by the lake 
OE IRE Tn R. Mod 2 . Ville Amendment, (9 - 


(E. 39) By the St. 8 H. 6. 12. Miſprif on of = Clerk, amd after Verdict by he 
the Statute G4 122 W. B. 30. Miſpleading, Lack of Colour, inlufficient Pleading or = 


eee, Default of the Party, and by the Hr. 16 & 17 Car. 2. 8. Def6& wn Form, 


Miſtake: of Natne, Som, or Time, or other Matter of like Nature, not be- 
ing againſt the Right of the Suit or whereby Iſſue or Trial is altered, ſhall 

be amended. Vide Amendment, (K. 2. L. 2. M.) 

What ſhall be 2 Miſpriion or Deſo®in Fe. Vide Amendment, (T. "og 


Sc. W 
After a Plea Helivered and before E abe N be amended 
on Notice and Payment of Coſts. Pr. Rag. 19. Sal. Jb. | 


- Tho''it be three Terms after. Pr. Reg, 408. 
| ” $0! a Defendast beſdre — Dunurer. maß wave a ſpecial Plea, and 
take the General Iflue. Salk. 515. 5 
3 aſter TY Rule -to plead peremptorily. or Demutrer to his Plea 
e ivr Ol bot be n Rule for a peremptory Plea tl, the. Rules are ex- 

8a if a Declaration be arvended Afier a Pla, the Plea my be akered. 
N Reg. 409. | 
| 80 a lea may be waved. by the Conſtny of be Plaintiffs Attorny, with- 
2 out Marion. Hr. Ng. 423. . 
Or, it he Attorny will not eotlent, by Rule of Court-on Motion, if it 
be na Prejudice to the Plaintiff, Pr. Reg. 423. 

Bat otter wah eons ane * t ee, be dee, Fr: 


Ros, W 
% 4 "AT wg g 
" . . " 4 - vg 2 4 od 2 - oY * 9 N 1 3 WS 
4 * , g * 2 
x ; | E. 40 fo 
4 | 0 , 
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Kk. 40. 00 To whom. a Plea ſhall b. ed. 


| "The Pla ought to be. delivered, to the Plaintifs Attorny or Clerk. 
C. Att. 297. 


Or, if he is not 1 or Fs to accept it, it may be left i in the Pro- 
thonotary's Office. C. Att. 297. Pr. Reg. 418. 

In C. B. if the General Iſſue be pleaded, the Defendant's Attorny figns 
the Plaintiff's. Attorny's Dogget, who thereupon makes a Copy of the Iſſue 
and delivers it to the Defendant's Attorny, who pays for the Entry and the 
Book. C. Att. 40. Vide Poſt, (R. 11.) 


If the Plea be Special, it muſt be delivered under the Hand of a Serjeant 
or Counſel. C. Att. 40 


Counſel Ts not to. en a frivolous Plea. Sal. 5 17. 


(E. 41.) At what Time. 


I the Defendant has net an Imparlance, he miuſt plead the fame Term 
or within 14 Days after. C. Att. 295 


Grat leak, if the Plaintiff gives a Rule to plead, he muſt plead before the 
Eſſoin Day of the next Term. Mad. Ca. 22. 


So, if there be an Imparlance, he muſt plead within fone Days after the 
Beginning of the next Term. 


If a Declaration be delivered before the Eſſoin Day of the Term after the 


Proceſs is returnable, and Rule given the next Thom, he muſt appear and 
plead before. the Rule expires. 


So he has the whole Term to plead in Abatement. Sal. 515. 
If a Declaration be delivered to a Defendant in Priſon upon the Sr. 4 & 5 
W. & M. 21. before Menſ. Paſch' or Craft Animar in London or Middleſex, 


or 40 Miles Diſtance, he muſt plead two Days before the Eſſoin Day of the 
next Term. Vide Ante, (B. 5. C. 4.) 


If farther diſtant, he may imparl to the next T Term. vide Ante, (D. 2.) 
If the Defendant appears upon a Habeas Corpus returnable immediately, in 


Hilary or Trinity Term, and the Declaration be delivered eight Days before. 
the End of the Term, the Defendant ſhall plead the ſame | pang ſo that it 


may be entred. Py. Reg. 70, 406. 1 
If in Eafter or Micbhaelmas Term, and the Declaration be delivered before 


Menſ Paſch* or Cra, Animar, the Defendant ſhall plead the ſame Term. ſo 
that it may be tried. Pr. Reg. 70. Sal. 5 5. 


If a Declaration be ſo delivered on a Cops Core thall © oaly plead to | 


enter. Sal. 515: 


If the. Defendant be an Officer of the Court, he muſt plead within cight 
Days after the Bill filed and Rule given. Sal. 517. 


And the Rule may be given the Day of the Filing of II. Sal. I 
And Sundays &c. are countefl. Sal. Ye 25 = 0 185 


517. 
And, if there are not eight, Days wikis the Term, be muſk plead i in 


four, Sal. 517. 
On an Information if the: Defendant. be techs up by « a Capias, be muſt 


plead Inflanter. R. 3 Mod. 21 IN 5 Bor mation, (D. 5.) 


50, if be comes in Ferſon, or 'Recognizancs, or is ».Priſpger. P. 
3 Mad. . 


By the St. 13 Car. 2. 2. A Pateset brought up In Hebe Cerut * 


ſerved with a Declaration at the Bar; and not 2 the St. 4 5 
M. 21, and 8 & 9 . 3. 27. A Priſoner ſerved with a Declaration in Gaol, 
127 appear and peed, or otherwiſe on Rule given to be out in eight Days 

OL 3 | 8 * 


a0 


tiff may ſigh 


| c Att. 295; 


R. 1 Sal. 173. 


BDebt upon a Bond Payment at ſuch a Day 


they are ſbewn. C. All. ; 88 
A gd thereof delivered. Pr. Rap: 4 


3 Pp L. E A D E R. ; 
at leaſt after Delivery 2 che Declaration and Affidavit of fuch Delivery, Plain- 
Vide Ante, (C. 4.) 
Rule mal not be —_ till Affidavit filed with the Secondary of the Time 


when; and ts Whon the Delivery wits. = 
And Judgment ſhall not be ſigned before a Copy of an ARdavit be pro- 


duced — and a Certificate that there is N 


(E. 42. ) Judgment for Default of a Plea. | 


| When there. ſhall be Judgment on Default or Confullion. idr Pol, 


i, 2.) 
i the Deſendant appears and pleads Nothing; ; bie Attorny any fuffer 


Judgment on Non ſum informatus. Vid, Pot, (F. 1.) 
If the Defendant appears, but does not ew; according to the Courſe of 


the Court, there ſhall be Judgment againſt by Mil dicit, 
But there ſhall be no Judgment pint. him till a Rule to ted given 
in the - Prothonotary's Office. wherd the u ie entred, and expired, | 


Med. Ca. 22. 
And ſuch Rule dors net etpie dll four Days indhüliee ac paſt, and it 


ſhall not be given after three Days from the End of tiny 
So if the Defendant pleads the General Iffue, but his  Attorny refuſes Pay- 
ment for the Iſſue delivered? 1 Sal. 5 
80, if the Defendant pleads 4 Tie meirly void ot fine. gab. 


| 


1 Sarde 318. 


Or pleads a Matter which would not amount to x juſtiſcatidn, ib had 
been well pleaded. Mad. Ce. 10. R. 1 Sel. 173. 

8e, if the Defendant juſtifies in Treſpaſs by a void Warrant, ad traverſes 
the Taking i in the Place alledged; after a Verdict for the Plaintiff; there ſhall 
be Judgmen t for hith upon the Confeſſion, and a Writ of Inquiry ſhall 
Iflue; for it cannot be on BE TENG, where the Iſſue was lmmaterial. 


„ dere Plea, there ſhall be Juc ent 
Nibil dicit: As, if A. — 
(which was aftet the limited 
by the Bond) tho' he confeſſes no Payment within the Tithe, yet Jodg- 
OE eee 
Gro, Bl: Bat. - : | ESE , 
So, if J pleads that B. dicit && yet being entred as a Plea, tho it was 
bat as u Tals bf B., he Judgment ſhall be on che Plea, and ut on Niki! di. 


cit. R. Tel. 38. 5 
den 4f the Defendant pleads a Thing, which would baue ben a grad 


a e hes ebnen 
agent ih apon the Plea and not upon 


Juſtification. _ Meg. Ca. 10. R. 1 Sat. 173. 


If the Plaibrif, when the Declaration is er 8 that the 
Defendant. ſhall not be required To” plead, till a Deed, Will, or Letters of 
Admieiſtration ſhewn, there ſhall not be Judgment for Want of a Plea, till 


Defendant need 


Ss the plead xl Ojer of the Condition, Deod Sc. and 


427 Ty | 
ht ſhall not be entred, if a'Plea be deliversd at any Tine after 


"© Rale expired. Pr. Reg. 406. n 


r ute without Froſeation;” there 
. TOs Notes 9 to * gh Vr. 


80, ff an Aalen has d 


(hall not de Pie no 
Rey. 411. X 


* 
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PL ER A D. E R. 
after Judgment, if the Plaintiff's Attorny colfents to waive it, he 
att be er J ſo to do, tho' his Client refuſes. . 1 Sal. 86. 


So, if Judgment be figned for Want of a Plea, and the Defendant offers 
an iſſuable or fait Plea without Dole it ſhall be GEO an Payment of 


Colts. Sal. * . 
** 18 Replication. 


(F. 1.) To whom it ſhall be delivered. 


Replication i is the Plaintiff's Reply to the Defendant's Pies and ought to 
be delivered to the Defendant' $ Attorny. C. Alt. 40, 41. 


(F. 2.) In what Manner. 


If the Replication be Special by Traverſe or otherwiſe, it muſt bs vader 


a Serjeant or * Hand. C. Arr. 40. 


F. 25. "At what Time, 


If the Defendant pleads, the Plaintiff muſt reply i in the next t Term, 

And if he does not on the Day given, he will be nonſuited. Lat. 129. 

But he cannot be compelled to * the ſame Term, in which the De- 
fendant a Lat. 129. 


: (F. 4.0 The Form of a Replication. 


The Replication ought. to anſwer the whole Plea, otherwiſe i 1 is a Dic 
continuanoe. 1 Sand. 338. Vide Ante, (E. 1. 

The Replication ought to aſcertain the Matter to which it replies: As, 
Aſſumpfit on ſeveral Promiſes, the Defendant pleads Nonage, the Plaintiff 
replies that Part of the Goods were for neceſſary Food, Part for Cloaths ; it 
is bad, if he does not ſhew what Part was for the one or the other. 
R. Lit. 241. 

But, if there are ſeveral Pleas, and the Plaine replies quoad ſeparalia 
0 


Placita prædicta, it is good, tho' he does n may a ſeveral Replication to 
every Plea in particular. R. 1 Sid. 39. 


And, if the Plaintiff by Replication ſhews ſev vera Matters, and b jog his 
Replication Præcludi non quia quoad &c, dicit, an a general Concly-. 
ſion to the Whale; yet they are ſeveral Re lications as well as if he bad ſaid 
quad Sc. Preca non to every Matter. K. 1 Sand. 337. But Sanders ſemb., 
cont, . 

In Rena if the Defendant pl leads ſeveral Fines, the Demandant may 
ſay that the ſeveral Fines were without Proclamations, and need not reply to 
| every Bar particularly. R. Dy, 182. 4. Wig. |. 

1 a there are ſeveral Replications, ot Pleas, and the Rejoinder' or Re- 
cation ſays guad Placitum prediftym, in the fingalar Number, yet it is 
qo for it is Nomen colleclivum. R. . cont. Te. 65. R. ace. 1 Sand. 338. 

Sanders ſemb. nt. 

80, if — are ſeveral Pleas, and the Plaintiff makes one Replication wall, 
it is good: As, De fon Tart to the ſeveral Pleas. K. 1 Leo. 124 


| rerally, is bad ; for he * to demur ä X. 1 Leo. 139. 


Yet a Demurrer quoad ſeparalia Placita pradit? A. and B, 360 > plead ſe- ſe- 


a 5.) How 


87 


88 


El. 2 56. Adm. 1 Sand. 98. 


P I. * * D E R. 


4h e 5. oy How it Gal ede | 
80 2 Replication hall conclude with praying Debt and Damages. R. Cre. 


And therefore a 3 concluding unde petit Yudiciain if the Plaintiff 
ab Aﬀione præcludi debet, ſeems bad on a ſpecial Demurrer. Ray. 182. 
Yet where the Plaintiff prays Judgment and his Debt, it is ſufficient, and 


Damages ſhall be given as Incident. R. 1 Lev. 222. 


So, in Debt, if the Plaintiff prays Judgment and Damages, omitting the 
Debt, it will be good; for when the Court gives Judgment, it ſhall be for 
the Whole. R. upon a. ſpecial Demurrer. 2 Lev. 19 

But a bad Concluſion, generally, is only Form. B. Hob. 321. 

And therefote not praying Damages maſh be aided on a general De- 


murrer. * 1 Sand. 98. 


# &* \Z 


c. 6.) Muſt be ne to . ho 


.  SoaRejoinder The Replication ought to be conformable to the Count : And therefore i in 


to the Har. 
Vide Hs 


Treſpaſs for a wrongful Taking and Detaining in Priſon, if the Defendant 

juſtifies by Proceſs Ge. and the Plaintiff replies that. a Superſedeas after- 

wards. inne, after which he detained him, it will be bad; for by his Repli- 

22 8 does not maintain the wrongful Taxing, but only. the Detention. 
0. El. 404. 

In Treſpaſs, if the Defendant pleads his Freebold, 222 the Plaintiff replies, - 
de fon Tort the Defendant, 9 tbe Tre paſs, but w_ the * 
away of the Poſts in the Declaration, it is R. Lut. 1402. 

_ Debt for 80 f. on Bond, the Defendant p leads that it * given for Money 


Won at Play; Replication that it was not for Money won at Play is bad; for 


cation oe 
does not main- 
tain the De- 
Claration &c. 


he ought to ſay, no Part. of the N was won at . * - Mod. 
. 57. 5. J. | 5 | 


So, if a Kephchtion "TVET from the + Declaration, or a Rejoinder fm the | 
Plea, it is bad. Co. Lit. 303. b. | 

Departure is, when a Replication contains ſobſegu nt Matter, which does 
not maintain, or fortify the Matter in the Declaration. Co. Lit. 304. 4. 

As, if the Defendant in Treſpaſs intitles himſelf, by Deſcent, tho Plaintiff 
replies. a Feoffment. by the Defendant himſelf, if the Defendant rejoins that 
the Feoffment was upon Condition, and he entred for the Condition eg 
this is a Departure. Pl. Com. 7. b. G. Lit. 304. a 

So, if the Deſendant in Fe pleads Performance, | generally and the 


Plaintitf aſſigns a Breach in the not Doing of ſuch an ke. and he Defen- 


. U 
* * * 
+ » * 7 F4 LY 
C 


dant rejoins hes he offered, to do it, this is a Departure ; for Offer and Re- 
fuſal is not the, fame as a Performance. CG. Lie. 304. 4. e. Car. 


70, 77. _ 
Sp, if .a:Feoffinent, by A. be pleaded, Tod the Plaintiff replies that A.” dit 


ſeiſed him and then enfeoffed, 00 he recatred, and the Defendant rejoins that 
after the F coffment the Plaintiff releaſed, this! isa Departure; ; for it is Maiter 
ſubſequent; " Pl. Com. 105. 3. 

So, in Treſpaſs, if the Defendant -aſtifies the diftraining a. Hide fob a 
Cuſtomary Payment, and the Pintiff replies that he tanned the Hide after 
the Diſtre(s,- 1 6 Defendant rejoins wat it was to Prevent i its. Rotting, it is 
a Departure. Cro, El. 783. 5 | 


5 


| | 90 


if the Defendant juſtifies by a Warrant, and the Plaintiff 

(viz) ſuch a Day he did the Tref ſs, and ſo 

Time in the Declaration, it is a Departure. n Car. 
7. Cro. Car. 246, 334. Lide Poft, (F. 11.) 

| $0, if he juſtifies by a Deed dated 1 May, I in the Rejoinder fas it was 

e 9 Maj. R. 3 Lev. 349. 

Or varies in the Date of a Bond. 1 Sal. 222. 

If Defendant pleads that the Ship went from London to B. without Devia- 
tion, and from B. to London, but was loſt in Vaiagio prædicto; if the Plain- 
tiff ſhews a Deviation to Jamaica, and the Defendant ſays that ſhe was im- 
preſſed to Jamaica, it will be a re. R. Skin. 345. 

80 in Debt on a Bond to perform an Award, if the Defendant pleads no 
fuch Award, and the Plaintiff ſhews the Award and aſſigns a Breach, and 

| the Defendant rejoins that the Award is bad, this is a Departure. R. Ray. 
94. 1 Sid. 180. R. 2 Rol. 692. J. 40. 
So, A rejoins that the Award was not delivered &c. R. 


= Sand. 18 
8 122 x Lev. 127. 


Or, Any. .+ "yr "all 
So, on a 3 to indemnify, * the Defendant pleads Nor damnificatus, 
and 1 by Replication ſhew that they are damnified by maintain- 
his Baſtard, Rejoinder, that be offered to maintain, is a Departure. R. 

2 2 Vide-1 Sand. 117. 
| gt pe age Coveniiits, which was to make a Fence when 
he cut down the Woed, the Defendant pleads that he did not cut down any 
Wood, and the Plaintiff replies that he cut two Acres and did not make a 


' Fence, CE le this is a Departute, 


R. 253. l. 

Bud be tw phy all Cha to an Attorny for ſuch a Suit, and the De- 
fendant pleads Payment, and the Plaintiff Chews ſuch a Sum not paid, and 
the Defendant W that he had no Bill of it; this is a Departure. 
Lit. 428} 

Or, if the Defendant 
yment of it. R. 2 Mad. 41. 

IF a Bond bs to perform Covenants, and the Debeaidant pleads 2. 


mance, and a Breach. being aſſigned for Na of Rent, rejoins that 


he was expelled. R. Ray. " 1 Sid. 77. 
Or, if be-cejoing, that hs has paid 4 wrath R and f each for Taxes, 
. 1 Sal: 241. 


which makes up the whals Demand for Rent. 
im if the Defendant avows for Dahwge fen hn in his Fres- 
Dold, and the Plaintiff pleads that ke leaſed to H. ſor three Years, and the 
Defendant re plies that B. made a Leaſe to him for Part of the Years, K * 4 
Departure. K. 4 Rol. 387. 
Debt on a Bond to deliver Plage won ot « ker Rave, ene 
before A. in three | Months that it was not his owt Hotfe; the Plaintiff 
averted that it appeared before A. Wickie three Months that it was not the 
Defendant's. own Hotſe, the Defendant plended that it was his own Hotſe, 
the Plaintiff replied that it appeared to A. that it was not, the Defchdant fe. 
joined that it was, and that it did not appenr 0 4. thar it was not; this is a 
Departure froth the Bars Ri 3 Bev. 44. a 
If the Defendant by Bur preſcribes: for u Park Whkin 4 Forelflcholad a8 
Vauntatene faam, and by * E 
n 4 0 . . | 


1 0 


2 
_— 
- bY 
8 ” " 
Aa | 
„ / 9 
* 1 e L 5 
* * 


Hou, V. 


rejoins that the Plaintiff did uet name a Place fo Ne 


90 2 L E A DE R. 
(F. 8.) | So, if the Plai ntiff f in bie 8 2 an Eſtate by the Common 


x 4 Law, and maintains it in his Replication by an * of Parliament; this i is a 


Law Claim by Departure. Co. Lit, 304. 24. 
a Statute. As, if a Man avows, for that A. being ſeiſed in ; Fee granted to ; "ga 4 
5 5 and the Defendant pleads, Nothing in the Tenements at the Time of \ the 
Grant, and the Plaintiff rejoins that A. was Ce/tui gue Uſe in Fee, which Uſe 
is we executed by the Statute of Uſes; bang 5 4 Wen Pl. Com, 
105. 
80, if a Defendant in Treſpaſt ls pleads a Leaſe- for 50 Years, and. the 
Plaintiff replies that the Go Ag was void by a Statute, a Rejoinder, that a 
Proviſo in the ſaid Statute, affirmed it for 21 Years, «16 renn R. Pl. 
0 Com. 10 8 * 7 LA. 9 
* 15 Treſpaſi for impounding his Cattle, if the Defendant | pleads that he 
pounded purſuant to the, Statute, and the Plaintiff r that he im- 
| wu 0 in another County, it is a Departure. N. 3 Lev. 4 * 
Or, if the Deſendant juſtifies by a Diſtreſs for Redt, 9 oh Plaintiff re. 
plies that he uſed and ſold them, to which the Defengant fejoins, that he 
ſold the, Diſtreſs. purſuant to the Statute 2 V. & M. it will be a | Departure ; 


for i ſhould have been ſo alledged gt firſt. Semb. Lut. 142 . 
In Formedan the Tenart 


| pleads à F Tenapt in Tal, the Demandant 
fay s Partes. 1 nis nil habuerunt, Role, that. the Tenant in TM \was 
| Leiled of the Uſe, is D 291, & a6. #2, 
10 an Information for refuſi ing an Office, the Deſendant pleaded, \that he 
was not qualified by not receiving the Sacrament within. a Veat, the Attorny 
General replied that he ought to have received ity the Defendant rejoined 
that by tb. Act of nk 11 77 M. . was «FA y a. is 4 8 
ture. N. 1. 168. * 


Otherwiſe i the Stutute maintains the Declaration... "Vide Pol. E. 11 ) 
(F. 9.) 80, if! he müdes himſelf by Comin — and afterwards maintains ir by 
Or Cuſtom. . 


«hag it is 3. Departures. Go, Lit. 3 1 8. 
As, if he pleads a'Feoffment and th Pine re piles, See and 
the Defendant rejoins' that by the Cuſtom there an Infint of the Age of /1 5 
1 . make a Feolfwent. D. 3 Leb. 40. Otherwiſe in Kent, 
I 8 

But it is otherwiſe, if the "I, be alledged only i T Melotinands af the 
Declaration : As, in Covenant a gainſt an Apprentice, if the Defendant 
pleads, within Age, and the Plain replies: that by the Cuſtom, of * cn 


an Infant may bind. birnſelf an Apprentice, this is no e 51s Semb. Cro 
El, 653. Semb. cant. 1 Lev. 8 1. mg UTP Ae; 


0a - 


ne# 


F. 10.) - So; if the Defendant intitles himſelf, wan Eſte, an, been, as, pu 2 
2 4 Feaffnent i in Fee, he cannot maintain it by other Matter tantamount, as, by 
| 'Leaſe and [Releaſe Cc. Go. Lit, 304. a,” wp. N f 
If be pleads Nat guilty, be * by Rejoinder ha that he was pardoned. 

n Ur” 

Departure was, fatal on a i General Argen, Wee Ya 
But now fince the Sr. 4 & 5 An. 16. 3 es (hall, give 
Ju t-according as the wt of the. Cauſe ſhall, to.them 
t regarding any Ougifſion, or in any Pleading, there dught to 


— ſpecial Demurrer ;.. for notwithſtandiog . ſuch; Departure the, whole 
Matter appears, Whereon che * give 9 Per C. B. Jr. 
7 At. p 7s. 8 | | TRE 

© i RG 8}, 1 = A 


* 
. x 4 * Un 
4 AS 0 E < 
* 8 
3 ? : 
' . 


the Pla 


Re lication} bat be Uf 


| Requeſt, if he alledy or gs Te * Te, 
, by the Executdr, he di dicken Ja; pay, 10 1 


Plaintiff by his Replication * A the Teſtator did not 
; requſit' per 3 


In Debt againſt 
2 Sale ; of Lan, Replication, that 4 8 


Ri L E A D E RN. 


* 
83 


But Matter which” maintains. 100 fortifies the Dent or Bar is not a De- (F. 11.) 
| parture : As, if the Tenant in Aſſize pleads a Feoffment by A. and the De- 
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What ſhall 
not be a De- 


mandant replies that A. diſſeiſed 9 and then enfeoffed the Tenant, and paridre. 


afterwards he re-ghtred : Rejoinder, that the Demandant releaſed to A. be- 
fore his Feoffment, is no Departure. C. Lit. 304. a. Pl. Com. 105. ö. 


Otherwiſe if the Releaſe was after the Feoffment. Vide Ante, (F. 7.) 
80, if the Plaintiff: declares, on a Leaſe? generally, and the Defendant 


' pleads, Nothing in rbe Teriements, if the Plaintiff replics, that the firſt Leaſe | 
Was by Indenture, this! is no Departuges, Semb!. Leu. 156. 3 Leo. 203. 


So; if the Plaintiff in hig Declaration, ſhews a Charter. for Diſcharge of 
Toll : and the Defendant pleads a Reſumption of all Liberties by Statu:e, 


| 5 Plat ntiff may reply, 2. they are Teyived* by a 4ubſequent Statute, and 


this is no De Crot Cara aοꝰσ Tel. 133 
80, in, an Action fir practiſing Phyfick to the Charter: 10 H. 8. 


confirmed by the 2 W . BY if the Berat pleads the St. 34 H. 8. 8. 


it is no De dhe. Plaing replies. that by the Sr. 1 Mar. 9g. the 
Charte . SK ih H. 8. 


were Confirmed notwithſtanding any other 

Farne A tg the contrary. R. Cb. Cars 256. R. 2 N. 121. 
On rA an 4 Statute; if, the Defendant: pleads that it was rep 

may day" that if was revived by another Statut. 1 Lev. 

che. .Defencahe pleads chat. it Wal expired, LA may ay that 

Stathte4it 'was madę 7 TL 

Trofpl(;, the Defepdanrt Juſtifiep for a ſtreſs Damage fe 


280 
dy ano 


If, 


raſant, the 


the Taking be a Te 


5 Ng A ſhaſs ab und. KR. 1 Sql. 26145 
Lin 


ug his 1 5 if the 8 as a Sa, 
75 | 
* = pl fa woe, 15 N 


. Nil be 


W. enk. 8 


=Y in his Ny onin. 
he alledges a'P 
e 


80, if 27 7 ges a Heis in the n of W wa 1 


| 1 A e ere, ay vg? Ha pd th 1 in th 2 
Pariſh and Wat aforeland. : 4 5 


<Ys 


In Aamir by an Executor upon 


143. md, 228. 9 
4 P 4 to 


ut 


es that the Teſ- 
La ar brought withi 


pll 
857 


tator requeſted,” and the A 


m the Declara 
an Admin 


al” N. Hard 4 

y, M the ads 
he has Alﬀſets 0 Departure. 

140. IA 6 Wn, 0 13 an 


se i. Deſcndans fever in Pla! dr Pas way aud bis Comme” 


ed, 


FR. > may ay, that be afterwagds'con 980 to His on Uſe; 2 his ſhews 


e 5 one received, and that he 
fendint re fin 3 a. of ou Sum: — 


2 Ihe Colin, inf a | Thin 7 


Am, ſor the 1 Time . the ahh. | 


55 ® collateral Sum ot Wo 
4 ſpecially requeſted © 


Years-after, the 
requeſt, for "het 45 


e r = 3 * * 


” if Lat 
Pedic Ons ple Nor gulhy, ant the Others plead ſpecial t 
the en by thom Ao 


SAEED, 8 
ay Bit or Un, ang ths an rb 


- 


7 80 


5 
- WI... 
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So, if he leads Tie in 4. who demiſed to the Defendant, and gives Co- 
lour to the Paaiatiff by a Feoffment to him by. A. which paſſed Nothing, 
the Plaintiff may traverſe the Demiſe without making Title; for the Bar by 


* 12 1. 


* 


(E. 10 When i it fall alten et 


80 in Dae bo 2 Bond for Non-E pe mance of an Awurd. if the Defen- 
* pleads} 'no ſuch Amurd, it is not ſufficient for the Plaintiff in his Repli- 
2 but he muſt alſo affign the Breach. R. 1 Sand. 


102. Cro. El. 320. R. Ye. Ae. Bl. 899. Adm. Nel. 78. R. Te. 


1525" 153. Hob.” 198. 


* 


9.” R. 2 Cro. 220. 
l See 5. where the Defendant's Plea- does not admit a Breach, 


but as 


1 4 41 
| S0, n N 
EL] 

e 
. the Diſturbance alledged is not compleat. Semb. Hob.” 198. 


ke if the Biſhop pleads that he chime Nothi 


Which he preſented by Lapſe; and the Plaintiff replies that 


dant lead Payment, the Planiff by his Replication muſt ſhew a Breach, 
it being a Bond to do a collateral Act. Adm. Lut. 422. 


e he enjoyed it for the Life of B. and paid the whole Time, Plaintiff 


may ep 
but then he onglit 
1 Mad. 227. 


Hab. 


Times between 
Semb. 1 Sal. x; 
So. the Breach muſt * ſufficient. 36.8. Shy, and, 


oe a Day and ſuch a Day i is not nn in a . 


on a general Demurrer. D. Hob. 233, Log 
So, if he aſſigns a bad Breach. 
| And it ſhall not be aided after Verd. = 2 Sond. 180. R. Ta. 183, 


= þ * ** 5 
7 | * 


3 if the Defendant pleads a Plea which, if it be true; will * to > the" 
Whole, there if the Plaintif by his Replication-denies dhe Matte of the 
Plea, he need not ſhew a Breach :. As, in Debt on a Bond for Non- payment 
after Notice of his Return to England, if the Defendarit . *nootape cl 
not Notice, and the Plaintiff takes Iſſue thereon, he need | not bew in his 
Replication that he did not pay... R. Ou. El. 3206050dů̃ 


e o 
0 2 8 * ö 


129 


3 n 


2 A che Defendant! nd e 6 ee to.No fuch Award : As, 
rat IT did not make the Amd, but an * made =. 


„and that the Plaintiff did not preſent within fix Months ; Gael | 


If. on a Bond to pay quamdiu be enjoyed ſuch an Office, the Defendant 


And if the Plaintiff does not-affign a Breach, —— it wo 


A. within fix Months, he ought alſo, to fay the Biſhop refuſed i. - 


ly that he did, not pay for that Time, or that he enjoyed it diutius z 
. a Breach, that be did not pay. R. 


Py In Debt on A Bond for Performance. of N if the Defendant 
* pleads 2 the Plaintiff i in his n muſt 8 a *. = 


80 die Beach afligned muſt be certain, and canbot be fo general as in a 
Declaration in Covenant ; and' therefore that he ſold to A. and others ſeveral 


* © 


* 
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; * So, in Debt on a Bond to pay the Charges in ſuch a Suit, if t Defen- | p 


W . TRY When not. ed 1 ws 


o on a Bond with Condition to redeem a Mortgage Gr. if the Deſetdant 


- ; ” 
d- * ” 3 


. 4 = * 33. 9 Tort ine hin he hae fe 


3 PLEADER ON 
nerd ee hem. Shut . 6d wat ce. re 39. . E. 9g 


Tel. 25. 
80, ona Bend to percpem an Award, if. the Dekendant pleads Nen ſubur 
cr other collatecel Matter, the Pleintiff may join Iſſue thereon, w without af. 2 


| Lgning any Breach: Aa. Lug. 528. I. 78. R. 1 Sid. 290. 8 
So, if the Deſendant ſhews an Award. | Gig pleads | Perſormance of Part 


only, and Iſſue is taken there. E. 3 Leu. 2. 
a 95 a Bond be onion 'fos 9 gd Þ boon i in al e 6 
N De Sr pic + oh 8 ah 1% %. 
on Conditign, 7 8 
1 e Ma 6 11636 Ihe be jpeg 
, a u 10 tbo Gl 25 
* for, the Plaigntiff: 1. 5 808 on a Bond with a — pay 
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gr bee Gl 


"and, K N ſt a ea without laying," 4 Fer. 
; % Mut Mere FS as ne . 752 
Sand, 102 1 Sid. 340. 1 os R. "cont: * A. 345. x 
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demea witheut' aigning 
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c. 160 Nd mat | 


ras un, * Rep aged bought not ee 
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: 24. F 
Wy 2 ny Af che Deſendant pleads ſeveral KH as Ingutet ent to bid Bag 
7 and the Plaintiff. replies to, each Matter, tho. an Anſwer r 
= icicnt, yet it is not double: As, in an- Action again, af Exeeutor, dhe 
ſeveral apart. ee 
83 cn to ca Judgment, it is "OP" I Sand. 337- Be Kundi cant. 
ä 338. N. acc. 2 Hund. Sch r 1 | 
80, if the Phntiff- by bs Kehoe the: Defendant's B View 
and aſſigns a Breach thereon, it R net double: Hel if the Defendant, pleads | 
n ſuch Award, and the. Plaintiff replies that ſuch; an Award was: madi, and 
"that the'Doſendant did not. pex Be: dae 227; Fide done; (B.'14.). 
= IOW 5 If the Defendant, pleade f. that he enjoyed the Office for the Life of B. and. 
6 1 during his Life, if the Plaintiff replſes that be N N and did 4 
3 0 pays it is not . R. r Mod. 27. | [ 
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But Certiimy to a ; Common Tntent is ſufficient : As, in Treſpaſs for three 1 17.) 

Loads of Oats, the Defendant juſtifies, for Damage feaſant, the Plaintiff re- Bar 8 
plies that A quo et diu antea he was Parſon, and took for Tythes ; tho E is ſuf- 

he does not {ay that he was Parſon dt tire Time by the Severance, . 

| ſhall be igtended. N. Evo. Car, 63. (C: 24 E. 7 

So, ih Treſpaſs, if. the Defendant: jutzißes by a Deviſe from B. b the A 
Plindff. ſays that it deſcendefl to hind as Tong and Heir to B. and traverſes | 


the PTA it is ifficinm vg ig oy . R. 2 Cro. 80. 


0 


— 


| 5 2 6% De bm Ten Desteſte, b en "Gol be replied ge- 


ba 


o 
wo. 2. nerally. * a 


* 5x FI: feats 4 Plea meerly's in Excuſe of an Tojury to the Perfor, or (F. 18.— 
the ta bf anothet, He ſen Tort 9 Ans tiel Caufe is a proper fn tie 
Re . 8 bo 5a. i regal for FP | A Excule. 
55 17 5 n an 1 5 Loy A Aſn atid Battery, if the Defendant 
ea Aenic 6 
; that the pu ten Una upon 1 17 "ad be Molliter Mantis Im- 
Ong ba boron it 5 nt own Afantt. R. Lat. 128, 21 1. 
+0, e lor falſe RY 7 if 2 n pleads thai the | 
A oke "the Pegce, ind by . Ctnft Ns { poet, Hook lin to . 
cd; Bum i 4 Juice of 2 Peace. £0 


Gr, e ile de king's . . 


"Tart T 20. n 29 5 
05 8 e N Be Id J m. 


Or, E alrhrg, a Plan; N Sing a Lunatick: , * De Jon fur 

449) . 

1 Le Dir ng bs ibs dert, the pan wan ee . 
' ried them away,” and. jt Beta 7 a; Fig * lanus Wr 6. 3 


. «2, Cro; 224. Nl. 157. * . da 
7 «$0, id an Kam on che Cafe for Defituatios, if Pi Dekaden: excuſes 8 


Nel re Cry. .. 4. $, * 4 7 


| Fey 1 1 tov tu rien: ee. 65 eonficl wells f 0 Je, 


Tortidemeftie genexally is a Replicatioh ; As, 0 Jr 
0 Fee i, 25 the Sean to Tag b FR the A8. = 1 
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aun eos . Lem e not of . 


Ia af FER * Word ir de Defetidang" 
be WA Hwy 2 Lov, 103. Why, 14 8 he a Sax), of — 
in an Action for a Con piracy," f the 0 ifles. for Suſpicion of 
Felony, on which e Beg geh nt was bend a Juſtic as profes, 
cute. Win. Eu. 108. Fide Ents 147. x | 
þ tr, Treſpals, if the Defence Ts CET for 15 Feria. N B. 
on Tort 5, 10. 1 2 75 | . 
"Or for ie, * * „ TW + 5 „ | 
1 In Re plevin, if the B ae abo. . for Ge Poo of a . made 
8 55 the Manor arten to. the Cuſtom. *. 3 Lev. 48. Leu. 
Er. 15 2 
_ .\ So'by.the S. 4 BL 2. In Re in if the Dent vous i ue 
for the boot" Rite, 11 ple 15 
80, cho' in = Fax a Matter of Record or Title * e! as. Induce: 
e EW (F. 25, 21.) 1 3 


$a 
* 


* 


5 99 : : N * 
| | : | * 
| > g 1 1 Lg 
. * . f 4 
„ / 0 20 | 
, . 1 
* _ 
* x ® . 


voy n * AR” 9 'v.. L - fv 
+ : * FL. 4 4 \ * - , IF 4 4 
. . . * \\ ds : 7 1 , [3 A Fe ; - 
- * = 9 
„ 3 * 2 1 <8" 5 1 As I'S * 8 
- „ y , . 5 * , "= 
"ſh 4 f 8 1 * 3. 
* 7 "54 «4+ © *® — 1 -4 
vx x 0 Vf * — — 4 - * = . 
+4 ot 4 Ty = 1 . © * 


„ 


* 7 7 Te * 


6 200 When it is not a 15 Replication 3 


(F. 20.) But San gel Cauſe gots to the whole Plea ;. and therefore where the De- 
L* fendant juſtifies'by Matter of Record as well as Matter of Fact, De ſon Tore. 
mixt with the generally is not a good Replication, for then the Matter of Record will be 
un put in iſſue; but be onght to ſay De fon Tort Ge. and. traverſe the Matter 

of Fact; As, in falſe Impriſonment, if the Defendant juſtifies by a * 
to the Sheriff and a Warrant to him, the Plaintiff oright not to reply” P- 
ſon Tort, without traverfing the Warrant. 8 Co. 67. 4, R. 3 Lev. 65. 
So, in an Action for. Words, if the Defendant juſtifies by Reaſon: of "yy L 
ry in a Court of Record, it is not "IE eo _— a Traverſe, | 
| S Semb. 2 Leo, 81, 12. ., * 
. | Ia Treſpaſs, if. the Defendant juliies by Proceſs Proceſs out of an Inferio Court. 
of Record. Semb, Hard. 6 | 
So, if the Defendant -altiics by the Cuſtor of a Manor: De "ha Dre | , 


er is not a good Replicktion, but it og r babe che Soar we 


Lev. acc: 49. : 4 
fes e hubie br Cuſtora of Foldage,. De fy To is - 
2 good Replication. Kit, 223. . T3. 3 
And if the Matter of Record he only inuten to the les De . 
Vert &c. may be replied generally: As, in Treſpals, if the Defendant pleads | 
a Preſentment in a Stvainmote-Court, and that he, as Foreſter, requeſted him 
to anſwer, and becauſe the Plaintiff: refuſed; he took him, De ſor Tort 5. 
2 Lend. 3 fore the HE is . Non * 
2 „ . 4 4 — 9 


0 * 43s" L 1 AN. Sv 
12 84 $o, if the Deſcndait is bis pwn Right clicks, an ee as . 
dn dh an De Jon Tort Ge. generally is not x. good Replication. 8. G. 67. & 
Intereſt in ner 2 Sand: 295. 1 Lev. 37. 2 
l. o, if he claims an Intereſt cnt of the Land d Canned, x. 
8 Co. 67. a. 4 % | * | 2 =o: _ 
Or Rent. 8 Co. 67 8 . } >. 75 © 1 *» 


3 of 
Of. Way ade g the Thad, 8 Co. * R. 2 Cu. 399 599. 7 
Or Trees cut down on the Land. R. Gro. El, 539k. 
So, if he claims, as Servant to another, any Intereſt in or ifluing out of : 
| the Land Sc. it is not a good Replication, ne? b. traverſing the Command, 
Re 4 where'this appears to be material. 8 Co. 67. 4. And s je eas 19 ne 
| 3 tended. Cro, El. 14, 540. 4 
"And therefore; in Replevin, if the Defendant, as Bailiff, avows for Da- 
mage feaſant, and the Plaintiff pleads that A. was ſeiſed of two Parts, and 
by bis Licence he put his Cattle there, De ſor Tort generally i F. pood 
Baths". * | Rejoinder. R. on Demurrer. Cro, El. 812. 
. So, if the Plaintiff makes Title in his Declaration, and the Defendant . 
2 pleads a Title in Avoidance of the Cauſe of Action, or in Deſtruction of 
the Plaintiff's Title, De ſon Tort &c,” is not good without a Traverſe: As, 
- in Treſpaſs fos takiog his Servant, if the Defendant pleads that the Father of 
8 | the Servant held of him in Chivalry Cc. and he took him as his Ward, De 
fon Tort- ** is not good without a Traverſe of the . D. Te, 4 *. 


| 2 E 
SS 80, in Tr 125 if the Defendant makes Title by Derie, Door Tort Ec. 1 
Sor "BK is not a good jeation. R. 1 Lev. 39. 


Net Fe 1485 alledged be only Inducement, De for 7 ort. Ge. may be 
replied generally : As, in Battery, if the Defendant pleads that he was ſeiſed 


'* * . in FteofaCloſe, and had cut his Corn, and the Plaintiff came 10 taks away 
1 85 1 IS. | 3 | 
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So, if a 2 54 be De ſen Tort-abſque tali Warrants, it ſeems good, 


the” it does not ſay exprelly * Hoe. "that there was fuch a Warrant. 
Lut. 1460.. 


_ » if there be g. Traverſe of the Matter alled ged'by the other Pai, with. 
out ſaying” Modo et Forma prout &c. it will be Sell Fend. 2 Leo. 8. 1 
F Yet 'a_Traverſe- ou ght to be by expreſs - Words and not Arg gumęntalive: 
. if he traverſes ab hop quod ee er fie ie intrujit.. Mil. 170. 
If a Traverſe be ab/que hoo qupd*e aliter” ak alio, Map, this does 
| not extend to the Tims bot e been of . Tut. 


A Traverſe qught not t cnude to 8 
- tive. K. 3 M bs BAR 
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99 
«180; if he juſtifies by Proceſs Ge. he ought to traverſe all Times before the | 
| E and after the Return. R. 1 Rol. 406. | 
I he juſtifies" as Sheriff Ge. be ought to traverſe all Times before his 
Office or Pose. R. 1 Lev. 216. 
And ſucfi Jeſtification' Erz not be larger or narrower. Vide Poſt, 
, 16. bag 
| (6:45 if 2 Place or Time * Müterial, the Juſtification muſt be in the 
Place and on the Day alledged i in the Declaration, Vide Poſt, (G. 12.) 
So, if 2 Man makes Title by Feoffment, and the other pleads a prior 
Feoffinent, he ought to traverſe ihe laſt. Vide Paß, (G. 3.) 
Ot by Grant of à Copyhold, and the other pleads that the Manor came, 
by Reaſon, of the Vacancy of a Hffhoprick &c. to the Hands of the King, 
Who made a. prior Grant de him, e — traverſe the laſt Grant by Copy; 
| 8 has See 20% & who wade the laſt Grant, and avoided 
830 
* * te Defendant rows þ —— Rent ranted by A. ſeiſed in Fee, and the 


| Plaintiff fafs chav 47 was bei Wand th l. and the Land deſcended 
3 due Sella in Bee: 312. 6. 


e-Plaintiff- counts that A. Feiſed” in By demiſed for Years Gr. and 
the N -ple#d$ that before the, Seiſin of . B. belng ſeiſed deviſed to 
him id * — 4 was ſeiſed til A. diſſeiſed him and leaſed &c. if 


the Plaintiff * aſter wards ſevied a Fine to A. he ought 
Ann. Oy ov OB © + 
580, If the — en In Fee, -and the Defendant ſhews that 
* had & conditional. Fee; be malt traxerſe che Seiſin in Fee alledged ; for it 
wolild be. intended an abſoſyte Fes.” R. No. 
Bo, if. the Plaintiff Aledge So till A. diet without Iſſue, and the De- 
ſendant cglifeſſes an Eſtate in B. died without Iſſue, he muſt traverſe the 
2 lea TR tiff; for they are aferefit Eſtates.” K. Tel, 140. 
F the” Playitiff eounts of fan;Eflate to- him and his Heirs, Male, and 
we ber of —5 to him and his Heirs Emile, h muſt traverſe the 
the Bla "YH. 141. 4 
8 the nl laims by pen and the Defendant confeſſes a 
X Tide d, be nbſtravetſo the Preſcription. r 
S8, if the Panel claimgtScjfiq i in, Fee (which ſhall be intended in Pol. 
ſeſſion) land the intitles hitriſelf A Leaſe rior to the Plaintiff's 


Seifn (hy which: it appeys'he had Fes only i n Reve on) he muſt traverſe Ti. 


— Seiftg of: * Eee en Per 2 % Gro." cont... Cro. Car. 324. 
ory en e 


' the Phintiff "rags Demiſe of Tho Chairs, and the Defen- 


ab pleads* a Demiſo of "two: Chambers and aother Room and Entry 
6 2 he muſt averſe the iſe of the two Chambers only. K. but 
| ght that the mane 


Sand, thanght be more proper on the. Part of the 
Plaintiff, 1 Sund. 207, Ray I Deu. 263. 


- 0; in Detinze 9 1 Cheſt with Chatters, + the Deſendant pleads De- 
of a | s 4 LP dg N ; he e muſt | traverſe che Derinue of 


. » +; 3 ave * 
without Warrapt, who pleads 


- In Diſceit To Antorny fo upp 
that he ek ogy Dan 55 Whom be bad a Warr ant, 
. Dj . 


he muſt traverſe the 8 5 
| 2 that 21 being feifed denied to Pim, and the Plain- 2 
replies that A. belore enſeoffed him, he muſt traverſe the Demiſe, ex- — 


oe hes be be an Emery nd Dem and afterwards a Re-entry.. Gro. 
Teh 1) 


So, if the Defendant confeſſes and avoids the Matter of the Count Se, | 
only by Argument, he muſt traverſe ; As, in Debt againſt an Executor, who 


pleads 


C ode 
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pleads that he is Adminiſtrator, he uſt traverſe Adminiſtration as Executor, 


Kit. 229. 6. 

In Debt againſt an Adavinitrator, who pleads that be is Executor, he 
muſt traverſe the dying Inteſtate. Kit. 229. 4. 

In an Action upon the Statute of Labourers, and Count that the Defendant 


was a Vagrant and refuſed to ſerve; if the Defendant pleads that he was in 


the Service of 4. he ought to traverſe, witDoyet bs that be ts Varant. 
f. 229. . 
In Partition if the Defendant pleads that he is fole ſee, he muſt tra- 
verſe that he holds * indiuiſo. Kit, 229. 6, 

In Treſpaſs, the Defendant pleads a Leaſe granted by the Maſter and Fel. 
lows of a College, if the Plaintiff replies that at the Time of the Demiſe 
alledged there were no Fellows, he muſt traverſe abſgue boc that the Maſter 


and Fellows demiſed. Nit. 229. 6. 


If the Defendant alledges Sein of a Manor, and thereon juſtißes * a 
Herriot, if the Plaintiff replies that B. vas jointly ſeiſed with him, he muſt 
traverſe 45 e boc that Defendant was ſole ſeiſed. N. 2 Ao.. 

If the dant alledges Seiſin in him of a Manor and a Fine levied, 
and the Plaintiff replies that be Himſelf was and ſtill is ſeiſed, he muſt 
traverſe the Defendant's Sailn at che Time af the Fine. R. 3 


1 And. 166. Sav. 86. 18 


If he alledges Seiſin in A. by bad se feaſont, 
and the Plaintiff alledges that 42 Father of A. Was ſeiſed and leaſed for Life 
to B. under whom he claims, he muſt traverſe: the Seiſin of A atithe Time 
of the Taking. Dub. 3 Mad. 318. K. Curib. ine 

If the Defendant 3 — Sein in A. who deviſed ho. l Father 1 Tail, 


who died ſeiſed, and that Defendant entred and Was ſeiſed. till diſſtiſed: by 


the Plaintiff, if the Plaintiff confeſſes the Seifin und Devide, but pleads a Re- 
. * W e e F. Go. 


Car. 494. Jen. 

a Fein in 4 and u Dennie C ehe Hiss an © 
the Plaintiff, to which the Plaintiff cotifeſies Seifia of a Moizty by A. and 
a Demiſe and Grant to the Plaintiff, who granted to the Owner of the other 
Moiety, he muſt traverſe that 4. N of the Whole at the Time of the 
9 


Demiſe. . 
So, tho' the Matter of the Count ot Bar be conkefled. aht! avoided by the 


Plea in the Affirmative, CO res Eye" otherwiſe there 
can be no Iſſue. Vide Fes, 


s for taking fix 17 the Defendant. juſtifies the Taking by 
Agreement, e Plaintiff replies that they were other ſik, he mut "traverſe 
in the Nahe without this that he * Bux Tame fix, Air. 229, a. 

In Debt on a Band dated 2 Apry/ and primo diibwat”s Moy, the Defen- 
dant Pleads a Releaſe g 4pr:4, and that the Band was delivered 2 hril, he 
nl Sraverle ae For that it was primo daliberat 2 Mey. Ku. 249. . 
In Debt an a Bond conditioned to dehiver an 
B. the Defendant ſays that he delivered an In 


As in Treip 


of: Goods 
of ſay ventory pf — * 
are all, the Plaintiff replies. that B. had ſuch other Goods, he 
_ that thoſe named by the Nefendant are all. R. Hal 5a; 


So, in all Caſes the Replication mult confeſs and. avoid the Bar, w tra- 
verſe it, except where it is Matter of * Suppoſal, Harn hat ee, 
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(G. 3.) When not neceſſary. 
But, generally, if the Matter of the Count or Bar be conſeſſed and avoided, | 


a Traverſe is not neceſſary : As, if the Nefendant juſtifies as Aſſignee of a! 
Term for Years of A. if the Plaintiff claims by a prior Aſſignment from A. avoid. 


of the fame Term, he need not traverſe the Aſſignment to the Defendant, 


for he has confeſſed and avoided it; for aſter the Aſſignment to the Plaintiff 


A. could not aſſign to the Defendant. R. Mo. 551. Cro. El. 650. Per 


2 J. 3. cont. Ow. 142. R. per 3 J. 6 G. 24. 6. K. Mo. 557. Dub. 


dye 212, 


„if a Man claims a Copyhold, and the other Party claims by a prior 
1 he need not traverſe the ſubſequent Grant, but the Traverſe muſt 


be of the prior Grant. R. 2 Gro, 299. WWI. 221. 2 Bul. 1. Vide Ante, 


G. 2. 
6 So, 4 a Man ee Patent, the other who has a prior Patent need not 
traverſe the laſt Patent, cho it be not fully avoided ; for by Poſhbility the 


King might have a new Title after the firſt, and before the fubſequent 
Grant. Per 3 J. Co. Car. 581. 


So, if the Defendant pleads that the Plaintiff abated uſtor the Death of 


A. and the Plaintiff replies that A. deviſed to him, the need not traverſe the 
Abatement. R. Nl. 151. Vide Lut. 1558. 


Yet if the Feoffment of A. be pleaded, and the other plcads a prior Feoff- 
ment from A. he muſt traverſe the laſt Peoffment; for poſſibly A. mi 
gain a new Eſtate by Diſſeiſin after the firſt Feoffment. Dy. 171. Ge El 

650. 6 Co. 25. 2. R. 2 Cro. 681. R. Gro. El. 3o. Vide Ae, G. 2.) 
So, if there be a Suggeſtion in Prokibition of a a Unity, if tine 
| Defendant ſhews that the Abby was founded within Time of Memory, he 
need not traverſe the Preſcription, for it is ſufficiently avoided. R. Teil. 31. 
"Otherwiſe, if the Land was in the Hands of Farmers; for then the Pre- 
ſcription mult be traverſed. R. Tel. 31. 

So, in Qyare Impedit, if the Plaintiff counts that A. being ſeiſed in Fee 
preſented B. and granted the next Avoidance to him &c. and the Defendant 
pleads that A. being ſeiſed in Fee enfeoffed others to the Uſe of himſelf for 
the Life of C. and then granted the next Avoidance, and that C. died, he need 


not traverſe the Seiſin in Fee at the Time of the Grant, for he has con- 
feſſed and avoided it. Dub. Hob. 102. 


So, in a Sare facias againſt Tertenants, who plead that the — 
and others were jointly ſeiſed, and the Cogniſor died Cc. if the Plaintiff re- 


. a Bargain and Sale, this avoids the younk Seiſin; and therefore it need not 
traverſed. R. 2 Sand. 28. | 


verſe the Taking in the third Part oy 3 ; for ban confeſſed _ avoided, 
R. 2 Vent. 228, 283. 


If the Defendant juſtifies Impriſontnent by the Sheriff 's Warrant apoh 4 
Capias, and that the Plaintif eſcaped, whereon he by the ſame Warrant re- 


took him, if the Plaintiff replies he eſcaped with the Sheriff 's Conſent, he 
need not. traverſe the ſecond Taking. N. 1 Brownl. 1 


7 
Yet, if there be not a full Confefſion and Avoidance, hers may do's Trax 


verſe, tho? it is not neceſſary: As, in Replevin, if the Deferidant avows a 

Diſtreſs in two Parts of the Land, and the Plaintiff makes Title to a fourth 
of the third Part, if the Avowant conveys to him the two Parts alſo, he nay 
traverſe that he was ſeiled of the fourth only. R. Hob. 89 


Vol, V. 


WS | So, 


y 3. 
f the Party 
confeſs and 


So, in Avowry by Diſtreſs for Rent of a third Part, if the Plaintiff ; in 
Bar intitles himſelf to the other two Parts in Common, he nced not tra- 


10 N 
so, in Qgare Impedit, the Plaintiff counts of a Grant of A. ſeiſed in Fee, 
the Defendant ſhews that he was ſciſed only pur auter Vie; yet he may tra- 


verſe the Seiſin in Fee. Semb. Hob. 103. Mo. 869. 
And to add a Traverſe is the ſureſt Way. D. Mo. 869. N 


te (G. 4.) So, if he juſtifies the whole Fact, a Traverſe is not neceſſary: As, in Bat- 
the wiole tery, if the Defendant juſtifies ** Caſualty, he need not traverſe. Alter aut 
AQion. alio Modo. D. Mo. 864. Gro. El 667. | 


relG-s) So, if Man alledges Matter of Law in Bar or ae of another's 
ter of Law, Title, a Traverſe is not neceſſary : As, in Ejectment, if the Defendant pleads 
a Fine to the King and his Heirs Males of his Body, whereby the King en- 
tred and was ſeiſed in Tail, if the Plaintiff confeſſes the Fine and ſays the 
King entred and was ſeiſed in Fee, there need not be a Traverſe of the Seife 
in Tail; for it is Matter of Law. R. Pl. Com. 230. b. | 
Sa, in Trover, if the Defendant pleads a Seiſure, as Priſage, to the King's $ 
Uſe, there is no Need to traverſe the Converſion; for he conſeſſes the Sei- 
ſure, and whether it be a Converſien is Matter of Law. R. Tel. 200. 
So, in Treſpaſs, if the Defendant pleads a Sale in a Market, 10 need not. 
traverſe the Plaintiff's Property. 5 H. 7. 14. 24. | 
Sa, if he pleads Scifure as a Waife or Wreck. 5 H. 7. 14. 4. 
So, to an Avowry for Rent by Preſcription, if the Defendant pleads Unity 
of Poſſeſſion, there is no Need to traverſe 3 for it is Matter 
of Law, whether Unity extinguiſhes it. 5 H. 7. 14 ä 
So; if the Defendant pleads that the Plaintiff and Lis Blood ha, been Vil- 
lains Time whereof &c. the Plaintiff replies that he is a Baſtard, he need 
not traverſe the Preſcription. 5 H. 7. 14. 4. | 
So, in Quare Impedif, if the Plaintiff alledges Scifin | in King Edward, and 
that he died ſeiſed, and the Rectory deſcended &c. if the Defendant pleads 
an Appropriation by * Equar, he need not traverſe the Dying — 
1 FE Com. 490. 4 | 


. 6.) 80, if « Man alledges « Matter of Record, there ought not to be  Trz- 
| be {hoe of verſe to it; for it cannot be tried by the Country : As, in Debt upon a Re- 
; covery in an Inferior Court of Record, if the Defendant traverſes the Reco- 
very, it is bad. K. per 3 J. 1 Lev. 193. 
In Scire facias againſt Bail im Error, who plead N00 Judicium pendet In- 
 determinatum, if the Plaintiff -traverſes' it, it is bad; for it muſt by el 
mined by the Record. R. Sal. 5217. | 


G. 7 So, if he alledges a Matter of Fact, which is not triable: As, an Intent 
Or nottriable. ar Deſign to:make, it is not traverſable; becauſe it cannot be tried: As, in 
Waſte, if the Defendant pleads an Affignment, and the Plaintiff replies that 
the Aſſigument was co to the &. 11 H. 6. 5. to the Intent that the 
Plaintiff ſhould not know againſt whom to being his Action, and that the 
Defendant continued the Puſſefſion; Fraverſe that the Aſſignment was not 
made to the Intent &c. is bad; for be ought to traverſe the Pernancy of the 
Profits. R. 5 Co. 77. b. 
So a Traverſe, that he uſed a Garden fecndum veram Intentionem Inden 
ture, is bad; for the Intent was not traverſable. R. 3 Lev. 167. 
1 : Bo, in an Action, quare retiniit Canem ſciens ad mordendum Oves conſurt 
| te Bien bs not traverſable; but muſt be.given in Evidence. R. * ＋ 
45. 1 Y 
Yet a Traverky,: that D* arreſted Virtute Warranti, is good, au 


| x Son. 23. 


4 


* - So a Traverſe of an Entry by Command, where by Inducement the Com- 
mand appears material. R. Cro. El. 463. x 

So a Plea, that he left Money with the Plaintiff ea Intentione that he ſhould 
pay, is good; for he may traverſe quod non religuit Modo et Forma. R. 
Shin. 397-. | | | 


So a Matter not expreſly alledged need not be traverſed : As, if the De- (G. 8) 
fendant pleads a Grant, uſed to be made, of an Office to ſuch Perſon or Per- b 
ſons as B. pleaſed, and the Plaintiff replies that it uſed to be granted to one 7;2, pop, 
Perſon only, he need not traverſe to ſeveral ; for it is not expreſly alledged. (G. 13 
ieee 4 
If the Prin alledges that the Dean, Archdeacon and Chapter of B. 
leaſed to him, and the Defendant pleads that the Dean and Chapter of B. 
leaſed to him Ab/que hoc that there is ſuch a Corporation, as Dean, Arch- 
deacon and Chapter of B. it is not good. Semb. Lane 18. 
So, if a Man traverſes a Matter not alledged, it is bad: As, if a Breach 
of Covenant be afligned, that he did not pay the Salary of an Office, and 
the Defendant traverſes that he did not receive the Profits of the Office. R. 

So, f the Defendant juſtifies by Proceſs out of an Inferior Court, the 
Plaintiff cannot traverſe that the Matter aroſe out of the. Juriſdiction; for it 
was not alledged. R. Lut. 1560. KY | 

So, in Treſpaſs for cutting down Trees, if the Defendant ſays that the 
Bailiff appointed the Taking of Trees for. Repairs, for which he took thoſe 
Trees; Traverſe, that he did not appoint thoſe, is bad; for this was not al- 
ledged. R. Lut. 1480. 1 


So if it be a good Iſſue by an expreſs Affirmative and Negative, there ought (6G. 9.) 
not to be a Traverſe: As, in an Audita Querels to avoid Execution on a Sta- Or if there be 
tute, alledging, that obtulit the Money at the Day of Payment; if the De- babe 2 
fendant pleads that at ſuch Day he demanded it, and no one was ready to pay, 
he ought not to traverſe Aſque hoc quod Plaintiff obtulit; for there was an Iſſue 
before. R. Cro. El. 755. But it appears that the Plea was bad in another 
Point. Tel. 38. 2 Cro. 13. 1 2 8 
But in order to take Iſſue on a ſingle Point, aſter an Affirmative and Ne- 
gative, a Traverſe may be allowed: As, where the Defendant pleads another 
Action depending for the ſame Cauſe, if the Plaintiff replies, that they are 
ſeveral Cauſes Agſque hoc that it was for the ſame Cauſe, it is good. R. on 
@ ſpectral Demurrer. 1 Vent, 101. Ray. 199. 1 Mod. 72. | 


* 


(G. 10.) of what Thing a Traverſe ſhall be. 


A Traverſe ought to be of the moſt. material Thing and the Effect of the (G. 10.) 
Bar: And therefore in Debt for Rent on a Leaſe for Years, if the 8 
dant pleads a Deſcent to A. who was diſſeiſſrd by the Leſſor, but after the Thing. | 
| Leaſe and before any Rent due centred, the Plaintiff ought to traverſe. the Diſ- 
ſeiſin not the Deſcent, R. Mo. 5309. | 5 


So, in Treſpaſs, if the Defendant pleads that A. being ſeiſed made a Leaſe 
to him, the Plaintiff ſhews that after the Diſſeiſin of A. his Father was ſeiſed 
and died ſeiſed, and the Land deſcended to himſelf, he muſt traverſe the 
Lag. , Tft aro A _ 
* So; if the Surrender of a Copyhold into the Hands of A. the Plaintiff's - 
Steward be alledged, the Plaintiff ought to traverſe the Surrender, not, that 

A. was not his Steward. R. Cro. El. 260. g E 


90. 


- 
3822 


ſendant the Advantage of traverſing: As, in Replevin, if the Defendant 


P DB ADE XN. 


Bo, in Quare Tmpedit, the moſt material Point ought to be itraveiſed, 
D. 1 Rel. 235. R. Lit. 15. R. Cro. Car. 61, 105, 586. R. Nau. 10, Ec. 
56, Cc. Lit. 1630. 

In Treſpaſs, if the Defendant pleads that the Land was demiſed to 4, 
who ſet out his Tythes, whereon he, as Parſon, tcok them, the Plain- 
tiff muſt traverſe the Taking as Tythes, and not the Demiſe. R. Yen. 


89, 90. 
It the Defendant pleads aGift to his Anceſtor:in Tail and ſeveral Deſcents, 

whereby the Land came to him; the Nlaintiff confeſſes the Giſt and 4. 
ledges a Eeaffment by the Donee, under -which he claims, and trauerſes that 
r Donee died ſeiſed, it is bad; for he ought to traverſe the laſt Dying 
Kiſed, Far chere might be a Remitter. R. Dy. 105. 24. 

- Ip Debt upon a Band for Appearance Ggf. Martini, if the Defendant 
pleads the 2 6; 23 H. 6. and that he was impriſoned by a Writ returnable 
inden Martins; z if the Plaintiff replies that he was vmpriſoned by a Writ 
zeturnable O. Marr, he ought to * the lenpriſonment by Writ return- 
de inden Mart. R. 2 Leu. 175. 

In Frahibition. on a Libel for ahe Profs of Land- given for Charity, Apen 
Suggeſtion that the Land was given to his own Uſe, if the Defendant pleads 
8 Gift far Charity, and traver the Gift to his own Uſe, it wl be good. 
K. 2. Bud. a2. 

But the Defendant may traverſe any Part of the Declaration which is ma- 
terial to the Plaintiff's Title: As, if the Plaintiff alledges that A. being ſeiſed 
enfeoffed B. who died ſeiſed, and the Land deſcended to his Heir, who de- 
miſed to him, and: afterwards A. autted him and diſſeiſed his Leſſor, and 
conveyed to the Defendant; the Feoffment, Deſcent, or Diſſeiſin may be tra- 
verſed. Dy. 366. a. 

» Feelpals, if the Defendant pleads, that before the Treſpaſs. 4 Was 
and leafed to him,; the Plaiptif may traverſe the Seiſm or the Leaſe, 
| Fey are material to the Nefendant's Title. 6 Co. 24. 

So, if he pleads, that A. being ſeiſed enfeoffed B. who enfeoffed C. under 
wham he claims, the Plaintiff may traverſe Beiſin or any meſne Feoffment, 
if the Defendant docs not claim by any meſne Conveyance from the Plaintiff 
himſelf, 6 Co. 24. 6. 

So, if he 3 that A. being ſeiſed in Fee conveyed to B. in Tail, un- 
der whom the Defendant claims; the Plaintiff may ſay chat D. being ſeiſed 
granted to A. in Fail c. and may traverſe that A. was ſeiſed in Fee, or the 
Conveyance in Tail. R. 2 Cro. 681. 

If he fays that A. being ſeiſed leaſed to him, and afterwards diſſeiſed him 
and leaſed to the Plaintiff” he may traverſe the Demiſe to the Defendant, or 
the Diſſeiſin. R. Cro. El. 798. 

So, if the Plaintiff alledges a Title, ** he need not, be g ives the De- 


aypws Damage feaſart in Black Acre, and the Plaintiff in Ber ſays he was 
_ #feiſed in Fee of a Cloſe, of which the Defendant aught to repair the Fences, 
and for Default Sc. the Defendant may traverſe his Seiſin in a Fes. Per 3 J. 
Wind. dubitante. Dy. 365. Vide Pot, (G. 16.) | 
CN ITE ii nnd had 
 ſroffed A. and the Eſtate deſtepded to his Heir, who demiſed to him, and 
then B. diſſeiſed Ge. the Plaintiff may traverſe the Feoffeacue to A. or the 
Deſcent, tho! it it need not be alledped. Dy. 366. 4. 
Ia Replevio, tbe Defendant ſays that R. was il is: Fee, which de- 
ſoended to A. and avows for a Rent, charge granted by 4 the Plaistiff ſays 
that 8. was ſeiſed in Tail, which deſcended to A. and he grantad and died. 


T0 loc that B. was feiſed in Fee, the Traverſe of the Sellin in Fee Y 
; 4+ . 


PL RAD EB R. 


is good, tho' the Seilin by -24. was more enn R. 2 C. 44. 


ra. 34. alſo, if two Points are 1 the Defendant may teen one or the 


As, in Treſpaſs, if the Defendant pleads that A. was ſeiſed and 
pork to him, dle Phintif may traverſe the Seiſin or Demiſe. R. 
I 
IK in Debt upon a Bond for Appearance, if the Deferdant pleads the 
St. 23 H. 6. 10. and that he was arreſted by a Writ returnable at another 
Day, and the Plaintiff replies that it was upon a Writ returnable on the firſt; 
either the one or the other Writ is traverſable. Semb. 1 San. 22, 1 Lev. 
292. 2 Lev. 174. 
In Treſpaks, if the Defendant fays that . was ſeiſed in Pee, and being 
outlawed, and found by Inquiſition Sc. the Defendant entred a Lebari; 
the Plaintiff replies that B. being feiſed demiſed to him, he may traverſe the 
num een _ by. Inquiftion. R. 


No nh of 40 10 uuf. if the that the Kin 

1 In n en, 

or I 6 Gig 
but not that 


by e ng ſeiced in Foe, 
y General may traverſe the Grant or Feoffment; 
| wot Kiſed in Deez fr wht is the banden of the Gan 
the Defendant does not rely on the moſt material Matter, bat goes 


ARion Rion for Diſturbance of Common, if- the 

Lord of the Soil and put Rabbits there, and preferibes for a Warren, tho” 
. juſtify, as Lord, the Beaſts of Warren en tie Common ; 
ITT ao er OF Tons 


Nn R. Lat. 106. 


Jarkidion in my Cuſs rain be taken n by ſuch - 4 Soggeſtion, | R, 
290 455 4. | 

Otherwiſe, where the Refulal is not the Cauſe of the Prohibition. . 
Mo. 44 { 
36 — Suraile; which takes away the Jariifion of the Court, is tra- 
verſable. Oro. El. 111. 


So Place, or Time, where it appears to to be material, is rraverſable, vide 


Ante, (8. 2.)=Poft; (G. 12.) 11 

And therefore in Replerin a Place where Ge. maſh be aſſigned; for it is 
traverſable. R. Hob. 16. 
se the Confideratioh jv iv eexteſabley whore! it is Bxecutory, 
D. CN El. 201. Hob. #06! 1 Rob. 43. 
_ Qtharwiſe; if thee Contidertion be elScund. "Dp Bl) 208, **. 106. 


' Nui. 43. . Ro 4A. $573 OL . oO 
So Conveyance to the Action . m obe dd; * Kar- 
dg that ius took an 


fable: As, 1s an Ade, for Words, : if the Pla 

Outh heſbrt the Mayor of Zondpn; A „ui end for fidurn, 

— he wol- ws Oath bee th Moyor' i ase bi E. e 169. 
I. Ra. 43. Onnen Vi 


So, where both Parties make Tile by the ess, tb cane 


is traveeſable,. Y. 2 NI. ” 


”_ 


vox. v. ne | N 855 | 


Point, he gives the Plaintiff the 2 of traverſing it: As, 
efendant pleads thilt he 
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he muſt 


an Imma-. Scire. facias for Reſtitution of Money recovered by a 2 which Judg- 


PLE ADE R. 


S0, in. Replevin, generally, it is not traverſable that he is not Bailif 
if the Defendant makes Cogniſance as Bailiff. Bro. Tit, Bailiff 1. 
.261H. 8. 8. 6. N 
Nor in Treſpaſs, if he juſtifies as Bailiff, 33 K 6. 3. Per 3 J. 
1 Rol. 46. but Rol. makes @ Qyare. 

Vet, if it appears to be material, it is traverſable: As, it it be pleaded, | that 
he did it by Cothmand of another. R. 1 Leo. 50. | 

Or, without the Privity of his Mafter. R. 3 Lev. 20. 
Bo, that he did it voluntarily, is traverſable, where it appears to be mate. 

Aal: As, in Debt for a Fee upon a voluntary Acceptance of Knig hthood, if 
the Defendant pleads that he accepted it by the Command only of the King, 

e that he accepted it we yr for this 1 is the Eſſence of the 
Action. .Semb, Lut. 381. | 
Sa, the Intention is traverſable, where it a appears to be material « As, if 
a Payment to H. to the Intent that he ſhould pay Rent in Arrear, be alledged 
in Bar to Covenant by 4. for Nonpayment of Rent in Arrear to B.. that 
ay ee 1 to ſuch Intent may be traverſed. R. 1 Sal. 196. 
Deſendant in Tren pleads Ilir Meir import, ith 
traverlable. R. Lut. 1 ; | 
80 a Que Eftate is traverſable, where it js. a tho' both Parties 

do not claim from the _ Two. Bro. _—_ Bla, 8, 11, 35, 

BY. eb rant ons 1 


Bot Traverſe of a Thing 10 


* 


. As, in a 


ment was afterwards: reverſed, if the Defendant pleads Payment ab/que hoc 
that he is-adbuc poſſeſlonatus de Denar preditÞ, \ wes is bad ; for it 
was not neceſſary alledged in the 3 that the Defendant fut 
 adbuc poſſefſionat” inde. R. Ov. 2 
8 0 er an Eſca the Plaintiff alledges that he volants- 
, | 22 and 2 Defendant pleads Freſb Purſuit, he 
traverſe, that the Eſcape was voluntary; for that was not neceſ- 
deed. Das Vent. 211, 217: Ar. Luut. 382. 
* in Trover for a Horſe ſold, and the Money converted to his ownxUk, 
the XL, ought not to traverſe the Conreriin of the a R. 
Co. El. 555. 
umpfit on a Charterparty, where the Aujvement is to fail with 
fir Winds for ie he ought not to traverſe that he did not fail with the firſt 


for it is not material: r  ANens. 


* of a Place or County, whero it is not mnatetgal, is bad: Ani in / 

reſpaſs &c. if the Defendant juſtifies at another Place or County, and tra- 

es the Place alledged, — the Place is not material, it is bad; for he 

uſt plead bi Juſtification' in the ſame Place: Co. Lit. 202. 6. 1 Leo. 12 

184, 705. R. Cro. El. 842. R. 1 Rol. 395, 396. Aum. Lu 

. R. Cru. El. 667. R. 2 Mad. 271. Sau. — 

he juſtifies at another Day and traverſes. the Day alledged, where 

i Tees, fr win For takin une 1 1/21 RE if the Defendant jul 

** 

2 Hay, it 1 

24 — 4 material. R. 3 Leu. 228. Let. 131 5. 

where Place or Time is materia, every other Place or Time mult b 

Fide Ante," (Grp) + 
raverſe of Thing alledged after 4 u or ſei, Py [bad D. 
243. 


80, 
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> for chafing Cattle ita guod one of them died, Traverſe of 
2 way . R. 1 Lev. 283. | 
So, if the Defendant alledges a Diſcharge of Tythes by Unity of Poſ- 
ſeſſion at the Time of the Diſſolution, a Traverſe + the Diſcharge is bad, 
but it ought to be of the Unity Ratione cujus fuit diſcharged, for a 
Traverſe of the Diſcharge is a Traverſe of the Concluſion only. R. 
Mo. 534- | 


'So a Traverſe of a Thiog, which is but Sappolal, is bad: As, if Tenant (G. 13.) 
in Mortdancefter pleads Jointenancy with the Father of the Demandant, he — * 
need not traverſe, that he is ſole Tenant; for this is only ſuppoſed by the- 

Writ,” 5 H. 7.13.0 

So, if the Defendant pleads Antient Dull, he need not traverſe that it 
is Frank fee; A end is only the Suppoſal of the Writ. 5 H. 7. 13. 6. 

So, in Aſumpfit againſt an Executor, who pleads that his Teſtator was 
alive at the Time g the Writ purchaſed, he need not traverſe his Death, 
for it is only ſuppoſed by the Writ and Count, Lut. 114. 

But Matter neceſſarily included may be traverſed : As, if he pleads that 


A. was ſeiſed, the Plaintiff may alledge Seiſin in B. abſſue hoc that A. was 
ſole ſeiſed. R. Mod. Ca. 158. 


So a Traverſe of Inducement 3s bad: As, it in Debt againſt an Executor, if I 14.) 


the Defendant pleads a Judgment, and the Plaintiff replies, that & is ſatisfied 4 82 
but is continued by Fraud, the Defendant cannot. traverſe its being ſatisfied, 
R. Lat. 111. Hard. 69. 


So, in a Scire facins againſt an Executor ou a Devaſavir returned, ir we 


Defendant pleads, Nothing 'in bis Hands, and traverſes the Deveftavit, it is 
bad; for it was Tnducement only. R. Hard. 70. 


So, in Covenant, if the Plaintiff affigns a Breach, that the Houle was 
burnt and not repaired; it is bad, if the Defendant traverſes that the Houſe 
was not burnt, for it was only Inducement. Hard. 70. 

In Avowry for Rent, if the Defendant alledges Seiſin in Dominico ſuo ut . 
 Rrodo talkiato, and the Plaintiff in Bar to che Avowry ſays that he was ſeiſed 
for Life, he need not traverſe the Seiſin in Tail; for it was Inducement only. 
R. 2 Jon. 110. 1 em. 340. 


80, in amp ft, the Confi deration, the it be material, is not traverſable, 
D. Cro. El. 201. 


Nor, in Trover, the Converſion. D. O. 27 201. R. cont. *. B. 97.1 
for it in the Gift of rhe Aon ls 


But, if the Inducement be what intitles the Plaintiff. to his Action, it 


Bl 3 traverſed, where the Defendant cannot wage his Law. Cre, 
269. 


80 a Traverſe larger ot be denied is bad: As, in SO FAY ir u be (G. 13.) 
alledged that Poſſeſſions of the College of the Dean and Canons of E Or a Traverſe 


founded apud Weſtminſter, by Diſſolution &c. came to the King, and the — 
Defendant intruded &c; the Defendant ſays that the Foundation 3 by an- 
other Name, abſque boc that it was foanded | apud Weſtminſter by the Name al- 


ledged, it is a bad Traverſe, becauls it extends to the Placs of the Founda- 
tion. R. 1 Les. 39. 


80 a Traverſe of the Surrender or a Copy 
Day is bad; for the Day and Steward ought n 


the Traverſe ought to * of the Surrender 
2. Cro, 202. x 


d to ſugh a Steward ſuch a 


EW, e —_ -_ 
* R. I. 122. 


10 P | 2 3 D E R. 
. So, ian ARion.go ins. three Lights, Traverſe, that b, 
Am the 20 tbree os 10 on _ any. of them the 


269. 
So, on an Indidiment 1 ""M a 'Trade for thee Months, a Traverſe, 


che Months, is bad ; for, if he uſed it only for 
Ged. Per Sand. # Send. 312. 

y of Adyrance, if the . 
is bad, for it oug 


8. that he did got ue x for 
one Month, he ought wht 
So, in. an Action on a 
er Muniments &c. were loſt, N 


ecov 
"- Tg, of a 


l 


(G. 16.) 5 8 4 8 ns eee ade ' i an Ace fo 
3 9 2 DEE JN the uſtiies . 8 Counſel ut Wl e e 
the Speaking at S. where . ged, at any Timna befote or finee, it is 


bad; — the Traveric Wat 896 $2. 80 hay an whiah. * 
was alledg ed. R. 4 Cb. 14 
Sa ig Tre 6, - Koe Peſeadang (pleads dat 25 BI. in n db Pre 
hold of A. traverſes the Time before but a0 the Thos a alter; for this 
chr al e Krug g . Gon BY. 7. 
Do, if the Defendapt juſtißes 1 tothe Sheriff — County, 
abſque hoc that it was in the Place alledged, it is bad; for he ought'to tre- 
E. 86 a 3pa2he Da the County into which the Proceſs goes. R. Cr. 


TE a hk: 8 8 and that he 
for- Weener Year, aud after the End of the 
3 2 wMaperſes the: Taking during 
te ae all. Ties beſore 


laps, $4 # "eres te ſmalla Recom- 
5 e 
R. 1 Sand. 268. 


"ry 
4 * — . 


lantiff ! is 12 an d 2 2 


P L. N. A? DB EY R. 
go, in Quare Impedit, where the Plaintiff. counts that H. being ſeiſed in 
Fee granted to him &c. if the Defendant pleads that A. was ſeiſed only for 
the Life of B. who died before Avoidance Cc. and the Plaintiff maintains 
his Count, and traverſes that A. was ſeiſed for the Life of B. it is bad; for 
he ought to traverſe, that 4. was ſeiſed Modo et Forma; for if he was ſeiſed 
for another's Life only, be it for the Life of B. or any other, the Plaintiff's 
Title is avoided. Semb. Hob. 105. a 
But if a Traverſe be narrower than it ought, and this tends only to the 
Diſadvantage of the Defendant, or of him, who takes it, it is good: As, in 
Treſpaſs, if the Defendant juſtifies by a Precept out of an Inferior Court, 
and traverſes all Times before the Delivery and after the Return of the Pre- 
cept ; yet it is good, tho he might have traverſed before the Tefte ; for this 
is to the Defendant's Diſadvantage. R. 2 Lev. 81. | h 
So a Man, by a preciſe Allegation of an Eſtate, may give an Advantage of 
traverſing it preciſely, tho' ſuch particular Eſtate is not neceſſary : As, if A. 
alledges that he, being ſeiſed in Fee, put his Cattle into the Cloſe, the De- 
fendant may traverſe the Seiſin in Fee; tho' any Eſtate for Life, for Years, 
at Will, or Licence of the Owner would enable him to put his Cattle there. 
Ry. Dy. 365. 4. Vide Ante, (G. 10.) | 
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(G. 17.) Traverſe upon a Traverſe. 


If there be a Traverſe of a Point apt and material to the Plaintiff's Title, (G. 17.) 
he cannot refuſe it and tender another Traverſe: As, if the Plaintiff in Qyare ap ae 
 Tmpedit counts that the Advowſon was granted to A. and B. for Years, that he firſt Tra- 
B. ſurvived and granted to the Plaintiff, whereby &c. the Defendant pleads wy is ma- 
that A. ſurvived and granted to him the next Avoidance, ab/que hoc that B. : 
ſurvived, the Plaintiff cannot waive the Trayerſe of the Sutvivorſhip, and 
traverſe the Grant of the next Avoidance. R. Hob. 105. 10 

So, if he counts of a Seiſin in Fee in B. who granted Cc. the Defendant 
ſhews a Seiſin pur autre Vie, and traverſes the Seiſin in Fee; the Plaintiff can- 
not waive the Traverſe and traverſe that he was ſeiſed pur autre Vie. Semb. 

Hob. 104, 105. Mo. 869. 1 

So a Man cannot take a Traverſe upon a Traverſe in any Caſe where the 
firſt Traverſe is material. D. Jau. 62. | 1 

So, generally, the King cannot take a Traverſe upon a Traverſe, if the 
firft Traverſe goes to the King's Title, which does not appear upon Record. 

Jau. 62. l TG „ | 


But a Traverſe after a Traverſe may be allowed: As, in Treſpaſs in ſuch (G. 18 ) 
a County, the Defendant pleads a Concord for Treſpaſs in every other County A 
and traverſes the County, the Plaintiff may join Iflue on the County, or tra- verie is al- 
verſe the Concord. Co. Lit. 282. 6. R. Mo. 428. '7 lowed. 
So, in Treſpaſs ſuch a Day, if the Defendant pleads a Licence ſuch a Day 
-w_ traverſes all Days before or ſince, the Plaintiff may traverſe the Licence. 

Hob. 104. l | 4 2. 

So, if he pleads a Feoffment, and traverſes all Days before, the Plaintiff 

may traverſe the Feoffment. Hob. 104. Das ag 
Or, a Releaſe, and traverſes all Days fince, the Plaintiff may traverſe. the 
Releaſe, Hob. 104. 599 $59.4. 

So, if he pleads by a Recovery and Execution in Saxdwwch, and traverſes 
the Place, the Plaintiff may traverſe the Record of the Recovery. R. Me. 3 50. 
Poph. 101. Hob. 104. Tut. 1438. f 
o, in Debt on a Specialty for Payment of 200 J. if he did not marry the 
Plaintiff, and Refuſal alledged, if the Defendant pleads that the Plaintiff re. 

Vor, V. F ft So fuſed 
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fuſed fr, and traverſes ab/jue bor that he refuſed before the Plaintiff re- 
-_ the Plaintiff - may traverſe a Tender by. the * to marry. 
| f 
$0, in e where the Traverſe in the Bur tales wy the Time or 
Place alledged in the Declaration, the Plaintiff has his Election to join Iſſue 
on the Traverſo, or to traberſe the Indoceaem to the Travetſe alledged by 
the Defendant. R. Cro. Car. 105. 
* Bet when the Bar concluden with 2 Traverſo two the Plaintiff's Title, he 
muſt thaint#ti his Tifle and eatmot traverſe the Inidudenient to the Traverſe x 
As, in Inte Inpedit, if the Plaintiff decks that H. ſeiſed in Fes preſented 
Ge. the Defendant afiedges Tithe its the Ning by Ingniſmiori and traverſes the 
geiſin in Pee, the Plaintiff carmot traverſe r R. Gre. Car. 
105. Semb, Tur. 1630. 

"Ye, if upon the Fiekding * appears that the Ben Traverls to che Plain- 
tif's Title is immaterizl, the Paimiſf traverſes the Iaducement to the 
Traverſe by the Defendant : As; in Nyarr Impet#t the Plaintiff declares of a 
Seifin i A. ho conveyed to B. ho conveyed to be Plaintiff; the Defendant 
pleads that before the Conveyance ts the Phintiff the Church became void, 


and B, preſented him, and er 
Plaintiff; the Plaintiff may ſay that the Church void after the Con- 
veyance to him, and that C. preſented the and traverſe that the 
Defendant was in by the Preſentment of B. Semb. Lut. 1632. 


MET 80 if Os belt Triver@ be Het to the Paint of the Alien, . 
. oe | tara. be allowed : As, in Waſte for cutting 


7% 2 Tre down and ſelling 

verſe, whes Trees, the ut fende that tre vfed thetn for Repairs, and traverſes the 

| — s im- Selling, the PhOnif may waive this, and rr * 
— e in the De- 


the firſt Point vwus hot material ta the Action it was Surpluſage 
Claration, and ought bet to have been traverſed, and the Plaintiff might have 
demutred on the Travers. Ib. 104. 
So, in Debt on & Bond: for Appearance Die &. prox' | poſt Os. Pur” the 
Defendant pleads an Atreſt upon a Warrant returnable Die V. and the . 
23 H. 6. 10. the Plaintiff replies an Arreſt by a Warrant returnable Die S. 
and traverſes the Werrant teturnable Dis V. the Defendant may afterwards 
| traverſe the Warrant returnable Die S. for this 2 i material and to the 
Point of the Action, — p# J. 1 Sand. 22. e | 
In Quart Inpedlir, if the Plaintiff Gys A. was ſeided 3 in Fee and preſented 
B. and granted the next Avoidance to the Plaintiff, the Defendant ſays that 
C. was ſeiſed before A. and granted to A. for the Life of D. who be. 
B asd chen ranted the next Avoidance & the Plainüff, ab/que boc quod A. 
 Timfore Conc was foiſed in Fee, the Phintiff may traverſe the Seiſin 
for the Life of D. Nd. 101. EY | 
So the King may take a Traderſe upon. a Fravetſe, tho! the firſt Traverſe 
de to the Point of the Actioh, where the Title, upon which the King, ſues, 
appears by Office or other Matter of Reoard ;. for the Office &c. is a. ſuffi- 
cient Title for the King, which he ſhall not loſe, if the Defendant does not 
appear to have a better. You, Uö 2. 

So, on an Indictment for not repairing a Bridge, if the Deſendants plas 
that ovylit to repair, ard traverſe that the County ought, the Attorny Ge 
neral may reply that the County ought and — that 4. ought, and, 1 
22 found that el ovghr doe, the Defendants ſhall be found. gui, 

n. 


8 = (8. 20.) Liduor 
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+ {G. 20.) Inducement to a. Traverſe. - 


A Traverſe ought to be introduced with a proper Title or Inducement, 
S-mb, Cro. El. 671. 2 Cro. 86. b 3 
And, if there be no Inducement to the Traverſe, the Iffue will be a Ne- 
gative pregnant. Semb. Heb, 321. ES ea 
And the Inducement ought to be ſufficient. in Subſtance : And therefore 
in Prohibition upon a Suggeſtion of a Diſcharge of Tythes, if the Defendant 
eads an Agreement between the Maſter of the Hoſpital of B. and the Ab- 
that the Lands ſhall be diſcharged only in the Hands of the Abbot, and 
traverſes the Diſcharge, the Inducement is bad; for it does not ſhew any 
Title in the Maſter ty Fg age to the Tythes, qr how he could make 
ch A ment. BG 0. 2 Wenns 8 tas * . 
ſu 80, K the Defendant in his ILY ee ſhews a Defective 
: Title, the Induoement is bad. ' Cr. 33H q 
As, if, in Bar to an Avowry for Rent by the Aſſignee of a Reverſion, the 
Plaintiff ſhews à Deviſe for Bale, if the. Goods ay not ſyfficient for the 
Payment of Debts, and a Sale to bim tore the. gament, and traverſes 
the Deſcent to the Aſſignor, it is not good, if he does not ſhe the Condi- 
tion precedent well performed vi. what Debts and what s there were, 
whereby the Court may judge that they were not ſufficient,  R. Jer. 328. 
So a Man cannot make a. Part of his Plea an Inducement. to a Traverſe 
of the Reſidue of the Declaration: As, in an Action on the Caſe for flop- 
ping three Lights, if the Defendant juſtiſies for two ahfgue hoc P he ſt 
three, the Traverſe is bad, fer the Inducement goes only to Part of the De- 


claration. R, Tel. 225. 44 r 2 77 $15 1 x GED. 
Reoonpence far his bervias, if the Pe- 


CR NE ney ER IRON © 
ant er Hd to uch a Hay. Nea, BITE Hat 
he ſerved to the Time in the Declaration, it is nof good ; for be 1 
ops Fact r Traveric of the other. R. 
1 Sand. 268. 3 | 

So, in a Scire facies againſt Bail in Error, who plead a judgment de- 
pending, not determined, the Plaintiff cannot reply that the Jadgment js af- 
firmed, abſque hoc quay pendet indetermmat!, for this makes a material Part of 
the Plea Inducement to the Traverſe. R. Sal. 520. 

But Inducement to a Traverſe does not require ſo much Certainty as an- 
other Plea ; becauſe, generally, if is nat traverſable. R. Cro. Car. 442. 
When it is traverſable or not. Vide Ante, (G. 18.)  -+ 

And therefore if he makes Title as Couſin and Heir, and traverſes the 
Deviſe, 4 is ſufficient, tho' he does not fay, how he js Couſin. R. 
2 Cro, » | Fu WER * 


But in Ejectment on the Demiſe of A. the Defendant pleads that the (G. 21.) 
King, being ſeiſed in Fee, granted to B. for Life, who demiſed 46 A. and Iden nin: 
died, the Plaintiff maintains his Declaration, and traverſes the Demiſe to A. not neceſſary; 
for the Life of B. this is good without any Tide or Indacemient ;- for a Title 
is not negeffary in Ejectment or Treſpaſs, and the Plaintiff traverſes the 
Matter which deſtroys his Title. R. Cro. Bl. 6 1. r ' ; 

So, in Ejectment on the Demiſe of A. if the Defendant pleads that before 
the Seifin of A. B. was ſeiſed and demiſed to him for Years, whereby he 
was poſſeſſed till A. difſerfed-B, and demiſed to the Plaintiff, Replication, 
that A. was ſeiſed in Fee, with a. Traverſe of the Diſſeiſin, is good without 


more Title ot Inducement. R. Cro, El. 890. 


5 (G. 22.) When 


PLEXSER 


(G. 22.) When the Defe& of a Traverſe ſhall be aided, 

Default of "Fraverſe, where the Plaintiff has not fully confeſſed and 
avoided, is only Form and aided upon a general Demurrer. Per And. 
1 Lev. 44. R. cont. per 3 J. Rodes acc. 1 Leo. 80, 8 1. R. acc. Cro. Car. 
324. Dub. 3 Mod. 3 19. 

So, if a Man takes a Traverſe where there is a full Confeſſion nd Avoid- 
ance, this makes the Plea'double, but 1s aided, as Duplicity, on a general 
Demurrer: Semb. Yel. 151. Semb. Cro. Car. 61. R. 2 Vent. 213. R. 
Lut. 1558. Agreed Lut. 1 560. Semb. 2 Sand. 50. R. Carth. 166. Vid 
Ante, (E. 2.) 

Yet, it will be bad on a ſpecial Demurrer. R. Lut: 14 57. 

So, a Traverſe of a Point, not the moſt material, if it is material, will be 
aided after Verdict. R. Tel. 54. 

So a Traverſe of an Immaterial Point. Semb. Cro. Car. 328. Sem. 
3 Lev: 228. 

And tiow' by we Pl 46 5 An 16. No Exception ſhall be for an Im- 
material Traverſe, unleſs ſhewn for Cauſe of Demurrer. 

So a bad and improper Traverſe. 1 Sand. 268. R. after verdicd. s. 
El. (456.) R. Cro. El. 161. 

So a Traverſe too large, Conf. per 3 J. 2. acc. Tel. 122. 

Or too narrow. R. 2 Sund. 5. R. Carth. 165, 166. 

So a Traverſe after a Traverſe. Semb. 1 Sand. 21. „ 

8o Want of an Inducement to a Traverſe. Heb, 316, 321. 

80 Want of a Traverſe not eſſential ſhall be aided by Pleading over to 
other Matter. R. 2 Jon. 111. 

But Defect of a "Traverſe, where there are two Affirmatives, is not aided on 
a general Demurrer, for by Default of an Iſſue the Right cannot appear to 
the Court. Hob. 233. © 

So, if a Traverſe be neceſſary tor ks a good Bar, the Omiſſion will be 
fatal on a general Demurrer. R. 2 Med. 60. 

So, if the Replication does not traverſe the Matter of the Bar, which is 
not fully confeſſed and avoided, the Defe& ſhall not be aided by a [every 
Pemurrer. R. 1 Leo, vo, 81. I And. 169. Sav. 88. 


(a) Rejoinder. 


Ae. is the Defendant” s Anſwer to the Replication. 

And ought not to depart from the Bar. Co. Lit. 303. 6. 

What will be a Departure. Vide Ante, (F. 7 &c.) 

And therefore if the Rejoinder does not ſupport the Bar, it will be bad 
on Demurrer. 2 Mod: Ca. 343. 

If the Plaintiff makes ſeveral 1 the Defendant muſt rejoin ſe- 
verally to every Replication. R. 1 Sand. 337. 
| If the Rejoinder denies the ſeveral Matters alledged in the Replication, it 
Is ſufficient that it concludes to the Country at the End, without putting the 
Matters i in Iſue e R. Lut. 2 241. Vide Ante, (r 28, SF. 5.) 


a) Surrejoinder. 


Surtcjoindet or Quadruplicatis i is the Plaintiff 's Reply to the Defendant's 
A 1 


(K) Rebutter. 
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(K) Rebutter. 


EBU T TER. is ſo named e, which henific to repel. Co. 
Lit. 303. 2 


f 


(1) Surrevurter: 
1 is the Reply to the Rebutter. 


( Whett Javgment wan de. 


* (M. 1. Upon a bad Count. 


Ir Plea be bad, adgnen (hall be againft bim who made the gat nes 

Penk f recen there full be Judgrhent Defuule, 
againſt the Plaintiff; tho' the Bar hiesse: & if Debt be by in Ad- F. „“ 
rminiſtrator durante minore Mate of an Executor after the Enecutor has ob- When upon 
tained” his full - tho the Plea in Bar be inſufficient ;. ye Nil dicit, 


Fang 


only arid not 


D 


the Declaration, and the Plea is defective 
Plaintiff . ſhall Do „ As, in 


Treſ fi 
dejecit his Hurdles to his Freehold, if the Dendine 


Place where &c. is Communis Platea.and preſcribes for ſetting Stalls there &c. 
but the Preſcription 


is bad, the Phintiff ffrall have judgment; tho he has no 
Caule of Action, if it was Communis Platea. R. 1 Lev. 184. 


- The Judgment t oughit to be entred, 1deo rratum of er Cur', quad w. 


But if the Judgment be (where the | Darnages to 
euperrt Any ap 445 per Jur 2 ad 371. nec mane it will 1 
371. ſhall be Surpluſage, R 


well ; for the Wade per fur” affeſs ad 
171. 
If there be Judgment om a bad Count upo n Demurrer or Motion in Ar- 
reſt of Jud __ ſhall. be, ond Plaintiff Ni capiat quia Narratio in- 
em. te. 
My the Defendant or Plaintiff pl leads over, be ſhall not afterwards take 


Advantage of any Defect in the Plea of the other Party, which wud be 
aided on 1 Demurrer. Fer Hur, Sal, 519. . 


(M. 20 Upon a bad Plea. 


So, if the Plea be defective, and the Plaintiff makes an idle 


but the Defendant does not rely thereon, there ſhall be W — the 
Defendant, 4 Co. 84. . Cro. El. 81 J 


4 
So, if the Plainti 's Replication bs double. » Lev. 244 


So, if to a Debt upon a Bond to ſtand ts an Awad. if mide ſuper vel 
ante 7 Maij, and, if not, to an Umpirage; the len be, that no Award was 
made ante 7 Maij, without ſaying. vel fager, if the PhintifF replies, that 
there was an Umpirage, but aſſigns an inſ Breach, there ſhall be 


Judgment for the Plaintiff, for the Plea was not cured b 
Per 3 J. Keeling cont. 1 Sid, 336. | 


Vol. V. ED '. By EE 80, 


wh A, in 
Dey e dome, ind Tine, that it was per Fr is found for the Plaintiff 
tho“ it be impoſſible, yet the ri. ſhall have Judgment. R. Cre. 


3. gives "him another Title, there ſhall be hon for the Fr for upon 


4 177 ; 1. 


ſhalt be Jodgment a 
fendant pleads Performance, and the Plaintiff aſſigns an inſufficient Breach, 
there ſhall be Judgment againſt him, tho' the Plea was defective. R. 2 Cr. 


1 
FF L. B. AD RBK. 

So, if the Plea does not anſwer to the whole Declaration, whereto the 
Plaintiff demurs, there ſhall be Judgment againſt the Defendant for his bad 
= 1 not againſt the Plaintiff for the iſcontinuance. R. 1 Rol. 40. 

R. 2 Bul. 288. 

W 1 n the . be inſufficient in Subſtance, or confeſs the Point of the 
Action, there ſhall be Judgment againſt the Defendant, tho' the Replication 
be immaterial and the Deſeqgant to it. R. 8 Co. 120. 133. 6. R. 

Co. 110. 6, 
q. "As, if the Plea be uncertain. R. * 209. 

So, tho' Iffue joined and Verdict for the Defendant. Hob, EY 

For the Court will judge upon the whole Record, and iſerafurd where 
me Verdict concludes % fe Sc. for the Defendant or for the Plaintiff; yet 
the Defendant ot Plaintiff ſhall not have 1. E16 if it appears on the 
whole Record that he has not a Title. Mo. 105. R. Me. 269: Vide 

S, 28, 40 
* C ir che $295 bad, ad ide found "thereon for - the Plaintiff there ſhall 
ment. inſt the Deſendant, tho' it does not appear that he is charge- 
bt againſt an Executor, who, another judgment at z 


Car. 2 
So, x the Defendant by his ey  defiiogs the Plaintiff's Title, but 


the whole Record it appears the Plainti has Title. R. 8 C. 
Sb, if the Defendant pleads a good Plea in Bar, but the Plaintiff avoids i 


NO WA: there ſhall be Judgment for the Plain R. Lut. 128 


(M. 3) Upon a bad Replication. | 


._ But, 6 ho Bi tos: vor id e deletive Plas, but 
replies, and by his Replication ſhews that he has no Cauſe of Action, there 
againſt the Plaintiff: As, in Debt on a Bond, if the De- 


133. 8 C. 1644 wh R. Lut. 609, R. Hob. 14. 
So, in an Action for an Eſcape, if the Bar is defectiye, but the Replicz- 
tion ſhews no Cauſe of Action, there ſhall be Judgment againſt the Plain- 


tiff. R. 3 Co. 52.6, R. 8 Co.'120. b.. R. 8 Co. 133.6. Poph. 41, 42. 


So in Ejeciment. R. Hob. 128. 


And where the Replication ſhews that the Plaintiff has no Cauſe of 
Action, it ſhall not be aided by a Rejoinder which tenders Iſſue upon another 


Point and admits a Cauſe of Action. 1 Lev. 195. 


Yet, where the Replication is imperfect or deſective in the Manner of 
Pleading, it ſhall be aided by a Rejoinder, which admits the Thing miſ- 


E A en * I Sev. 195. 


of + 


(M. 4: 0 At what Time Judgment (hal be "RY 


So, if a Cauſe reſts four Terms, without any Proceeding Judgment ſhall 
not ;W ſigned without a Term's Notice. Mod. Ca. 18. 

So, Judgment ſhall not be ſigned, after a Vene of Writ of Inquiry, till 
four Days excluſive. R. 1 Sal. 399. ; 
So, there cannot be final Judgment in Real © or Mix A8tions without a pe- 
n . on Motion. K. 1 Sal. 399. | 


6 
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But in Perſonal Actions Judgment may * ſigned without Motion. 


9 bs Actions on a Plea in Abatement,” 1 Sal. 399. 


-4 if the Plaintiff does not enter up Judgment after a Verdi&t for him, 
becauſe the Damages are ſmall, the Defendant ma 0 8 Hard. 219 

So, if the Defendant dies after the Verdict before Jidgment signed, 
Judgment may be figned within tuo Terms after. 1 Sal. 400 

1155 udgment be ſigned or pronounced in any Term, it may be entred upon 
7 of the ſame Term, at any Tine before the Eſſoin Day of che next 
5 = Ca. 191. 

Term if Judgment be pronounced, and the Roll not ingroſſed, it may be 
dong many Yeart after by Leave of the Court. Mad. Ca. 59. 

Tho' it be a Jodgment in Error on an Indictment for Treaſon Ge. R. 

od. Ca. 
Met the Court may ay i. by Rule, till the Cauſe is examined, Mad. 
1 the Court do not give Leave to enter it of a precedent Term, but it 
ſhall „ Mod. Ca. TOW 191. 


0 Proteſtation- | 


Proteſtation is made to the Intent; that the Defendant or Plaintiff may 

not be concluded by 4 7 e if the Iſſue be found for 
him. Co. Lit. 124. 5. Pl. 2 
As, in an Action by e Vibes ant his-Eotd, who! pleads in Bar, he 
muſt at the Beginning of his Plea make Proteſtation, that he is his Vil- 
lein, otherwiſe, the Plaintiff ſhall be enfrancHiſed, tho the Iſſue be found 
for the Lord. Lit. Sect. 192, 193. 


And a Man may plead it in Abatement, or take it by Proteſtation and 
plead over. Lit. 8 193. 


So a Man may take a proteſtation in his Repli ication : As, in Aſumpſt, if 
the Defendant pleads an Agreement to take a Bill in Satisfaction, the Plain- 
tiff may ſay, proteſtando that there was no Agreement and no Bill given, 
that it was not ſealed. R. 5 Mod, 136. 

Soso a Man may take by Proteſtation Matter, which he cannot plead: As, 
in a Præcipe in Capite, the Tenant cannot plead that the Land is holden of B. 
and not of the King, but ſhall make Proteſtation of it. 

In an Action for taking Goods of the Value of 5 /. the Deſendant ma 
make Proteſtation that de wele not of more than the Value of 35. 4. 
Lut. 1320. 


On an Information the Defendant ſhall take by Proteſtation, that it is 


minus * — Pl. Com. 1. a. 
2 2 eon muſt come after precludi non Ce. and not before. Pl, | 

m. 27 

But a a Proteftation, repugnant, or inconſiſtent with the Plea, is not 
As, in Replevia for a Taking in A. a Proteſtation that he did not take, nd 
a Plea that there is no ſuch Vill as A. with an RY by Retorn' Babendo, 
is bad. Bro. Proteflation 1. 

So, if the Defendant n a Deſcent, which folle Entry, aid the Plain- 
tiff protgſanda that there was no Deſcent, pleads continual Claim; for he 
does not acknowledge the Deſcent by the Der xr ao and confeſſes and 
avoids it by Plea. ' Bro. Proteſtation'5." 

In an Action by an Executor, the Defendant ght not to take: by pro- 
8 that the 3 was not Executor, and plead that A. was Admi- 


niſtrator, 


; 4 Be * Fe Dn * * P ky 
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niſiratde, who gave to hint; for it is the Effect of the Plea, that the Phintif 
was not Executor. R. Pl. Com. 276. 6. | 
In Maybem, if the Defendant W that li woe de for Ala pleads 


85 u Protefiation : ha; in an Adden by the Exe. 
cutor of H. if the Deſendant makos Proteſtation that A. did not make a Will, 
and that A. did not make the Plaintiff -Bacoutor ; for if be made no Wil, 
the oder Bart in included. Pl. Com. 256. 6. 

Vet an idle ar repugnant Proteſtationdoes.not vitizte the Plea, tho! it be 
* for Cauſe of Demurrer ; for the Intent of a Proteſtation is, that the 
G. ee * D rr & NN. __ 

Wr e 0 bc A, ff 0 
Iſſue is found againſt a Lord, the Villein ſhall be enfranchiſed, tho" he take; 
Prdleſtañon, that he is his Villen. Go; Lie. 116 4. 

Yet, if the Vouchee takes by Proteſtation the Valeo of the Land, aad 
enteri "into Wartamyz who“ it is Sund again hing, die Froteſtatiom pre- 
c . Lit. 126. 4. 


(0) heminn of Deeds, 
ven Ti intel 0 *4 . 10 When it hall be. 


wit bt LO 5G 


N all Aces, a Man, who claims by Deed a and] leads it, bught to fa 
bie lade rale if he in 4 Party to ahd Deed, for by the ſhewing of 
rede in Pont the, Quart are te Judge whether they are good. R. 10 0 
And "If a Man claime a V ar ang then Thing which be 
EE tbe ought un ſhew the Deed: in Curt. Li. 
183 

; | 36; if « Man alledges an Eſtate of Frochold to be on Condition, | he muſt 
ſhew a Deed thereof. Lit. S S. 365. 


If a Man pleads a Deed, be ought regulatly to allodge « Profect of th 
Deed itſelf. 

Or of the Record. 

And the raed Ava eee 
of Parliament in Plea. N. Sal. 566. 

But by the St. 3 & 4 Ed. 6 4. & 13 El. 6. the 
Conftat of Inrolment of Letters Patent, pleaded or ſhewed, ſhall be of like 
CT EY WING IR, if the fame had been Pleaded cr 

wn | 

And thetefore! it is ſuſficient to ſay, grout Rant Irratulamen” 
2 > £0 Copy af the lage: of err Iadeature of 
80 by 10 An. 18. a * t. en ture 0 
Bargain and Sel inrolled. Sx 

he pads ap lorem, ho med 6 oy beſo whom the Dead wa 

acknovrledge R. Pl. Com. 105. a. | 
And if the Jorolivent'be.not eitel the other Party may maverſe th 
enn ee X. Pl. Com Com. 105. 6. * 


f 4 
18 80, if a Man pleads Letters Patent. ae * . ch ben be i 

* privy, e os or geen rac arr ra 
0 9% ee 296 6 | 5 

z 
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80. in Debt upon Bond, he muſt ſhew the Bond. 
OMe ben erbsen bes he muſt ſhew the Deed: As 


t Sc. 
dba muſt thew che Original for a Counterpart is not ſufficient. R. 


.. an Action upon the Caſe for the Profits of an Office, he muſt erw 5 
the Letters Patent of the Office. Per 2 J. Lar. 88. 

So, in Debt by an Executor, he muſt ſhew to the Court the Letters Teſ- 
tamentary. R. Hob, 53. Cont. if not demanded.” 1 Rol. 78. Pide Pol, 
(0. 16. 


80, if . Eren wie an Acquittance, be mud ſhew the Acquit- 


a 

, ee not ſealed: As, if he pleads 
a Warrant of a Juſtice of the Peace, be gl det i Curia . 
R. 3 Leu. 205. 
' ese if be pleads.a'Sheriff's Warrant, D. 3 Levazos. 2:Cro. 372. . 
Or an Award; for it is no Deed. Si. 489. Vide Arbitrament. 0 

Or a Policy of Infurance.” 1 Sid. 386. 

So, tho' it be under Seal, if it be nat a Deed: As, a Compoſition with 
See 18. R. Med. Ca. 58. * 
Ram. 967. 


So, « Men: who che 


ay phase Ik by a Det, wt ſhew the (O. 4.) 
Deed, tho' he is no Pa 10 C, 92. a. Co. Lit. 226. f. _—_— 
As, if chere be a R Se Ric bo Tera for Life or in Tail, he 
3 who pleads. it, me how Tg Os Lit. 
4 
| "Gr if it de to him in Reverfion 5 if the Tenant bor Life 
pleads i it, he muſt have it in his Hands, Lit. S. 452. 
So, if a Confirmation be to Tenant for Life, Remainder 6 A he ſhall 
not have Waſte or other Benefit by ſuch Remainder, without ſhewing the 
Deed. - Lit. S. 573, a 


So, if the Defendant, being a Tinner, pleads a Privi ted by Charter 
of Ed. 1. to Tinners not * ſued out 2 e to ſhew 
the Patent for he is privy.to it. R. Ma. 849. | 


Tho' he hes only Part of the Eſtate, which hs by the Origi Ge 


Deed: As, if an Eſtate be ln 
muſt in Pleading ber the Letters Patent. R 10 Co. 92, 4. Dub. Dy. 29 2 


Semb. cont. 2 Cx o. 


So, if the Grintes' of 4 Rent grant a Part of the Rent to another, the 


ſecond Grantee ought to * the firſt Deed. 3 15 6. 20, 21. 
10 C. 93. 4. | 


If a Man juſtifies under one, * is Party or © Privy to a Deed, i Plead: 2 
ing he ruſt ſhew the Deed. 10 Co. 92, a. Co. Lit. 226. 2. 2 
as, if he juſtifies as Servant to the Leſſee of a Patemec. | R. 10 Co. 92. 4. or Privy, 

2 Uro. 317. 


Or, to a Leſſee, who by a Covenant i hs Leaf hs Power to take Trees 
for Fireboot. R. 2 Cro. 292. 


or. as Servant to a Leſſee of Tythes, R. 2 Go, 360. 


* þ 


And if a Deed is neceſſary, he who leads it muß ew! it, the Nothing 0. 7 
is conveyed or transferred by the Deed, 1 it relates to collateral. Matter: E 


45 a you pleads Attornment * a Corporation to a Grant to him in Re- the N. it” 
OL, V. 


v n, a Deed was 
ie erſio hs 
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verſion, he muſt ſhew the Deed of Attarpmient, tha, he glaims: Nothing 
| RY thoſe, who attorged, which is only a Conſent, 6 Co, 38. 4. 


(0. 8.) When it is not neceſſary. 


: Bat if a Man be a Stranger the Deed n dein Nothing out of it, Nor 
juſtifies as a to One, who is Party or privp, he need not ſheww the 
Deed, tho he it. d (. 93, 94. 

As if be comes in nat b the Party ta the Deed, but hy AR of Law, 
and therefore.cannot provide for the Sewing of the Deed : As, if Guardian 
88 ky in Right of the Heir enters l aaa he need not 

w a Deed of the Condition. Co. Lit. 225 


bo Tenant by Sanus Mentor, Bugle, or Bligh. 0 Lt 334. 5 
SN 
Dower. Weg 225, . 


Sol enant in 


R | 
4 85 it need nat ſhow the Cam 


wilt ion. 20 H. 7 
Nor a Man, who pleas « Patent to a Stranger. R. Hard. 187. 
Nor Salih gue LI 885 aas a Gram of ap Advowicn by a Deed to B 
| t his Vie; 4 2 ed belongs to B. R. 2 Cro, 217. 
- So, an Aﬀſignee of a Debt upon Band Commiſſioners of Bankrupt ; for 
ha ee fy & by AG of Lav, and. th © need. nat bew the Bond. B. 


. So, if there be 6. Covenant to fland ſeifed to the Uſe of B. he, hs Gas 
under B. need not ſhew the Deed of Covyepant in Pleading z for B. js in by 
Law, vis. by the &, 24 H. 8. 10. of Uſes. Semb. Gro. Gar, 442. 
80 an Executor of a Feoffee need not produce the Deed, by which the 
Plaintiff enfeoffed B. w the Uſe of the g in Debe 0 t Bead for Pe 


farmance of a Coyenant in the ſame Deed. R. Tut. 483. 


2.8 Vet, if che Deed belongs to bim, n tho' he came to the 
| the Lee be. Eſtate by Act of Law: 4 the Lord by Eſchear ll not plead « Condi 
2 to defeat à Freehold without ſhew ing it. Co, Lit. 226. 6 
So, Tenam by the Curteſy ſhall Nat plead a Condition made De 
W 


tho? he is in hy Act of Law; " for it i prefeoncd that he has the! 

ö eg t6 bis ife. Co. Lit. 226. 2. 

| | - So, if the Uncle of 4 Tenant in Tail enfeptfs anather-with Warranty, 
Who afterwards releaſes the W to the Feaffor, and the Uncle dies, if 
the Tenant in Tail pleads the Releaſe, he muſt ſhew it, for it belongs to 
F ©. Lit. 393. 4. 


So u Man, who : a Deed wo which he is eicher Party. mor Pray, 
ihe not thew it, if the Eſtate be executed: As, if he pleads a Feoffment 
to A. upon a Fon and Entry for the Condition broken, and afterwards 
à Deſcent to he Daoorany, be he need not ſhew the Deed of Candition; for 

R -ojey ace "and Paymont ut the Day, he need not thev 
eads a e a : 
the Deed, 72 the — cd the Deed Teber was deli- 


* 
- . x , . 
, " © 4 7 P 6 o 1 
. 6 0 ' : * 
* 


* 


* L R. A D E B. 


2 Mongagey dewiſes for, Years, and the Mortgagor re- enters, 
pie . $25 againſt the Leſſee afterw: ards, he. ſhall plead t the Mortgage bn 


„ © without ſhewing the Deed. 2 Lit. 226. a. 

ik « Goufirmatign. be to 2 19 51 ior Life, Remainder to +2, in 128 
Sc. $5 7 after the Elia ſtats executed be need not. ſhew thi 
45.317 if Defendant pleads an Aſſi amg ar a caſe, the Plaintiff Abe; 
that the Leſſes could pot afgn Without the T icence by Deed, and 
the — rejoing that 1 had Ligence b 485 Da he nged vet thew it; for 
it is executed. . . 40 Ce. 38.6. R. a Ce. 


oy RR ch v. a Ded moſt bew k. tho' the, ſtate u (0.11, 
As, 


cuted : of Peay wh not @ Condition 30. Eatry for the ze * . 
Condition broken, without 4070 . hs "uh 'Cpnditipn be exe- f. 


_ 1 Lit. W 5. 228. 6. 


d e 0 
aches plea ge If * . | 


ſhewing it: ; | on Condition 
nod. Ealry, and ' 2 5 © Bet where ie theate oder 
Need was Gc. an tains it, wi M, wing 226. e 

the Be wel Plaintiff 


got Foſſeſſion gf 2 200 etains 65 n the baer 50. 7 a, 

So the Plaintiff may declare af by nes 
ſe retinet, A. Jeraiſed the Rectory to the Defendant, who 12 by corennil 
to find a Frieſt, and to big 20 l. rr Ann. and that the Plaintiff was 
found, and now brings Debt for thy 29 Wabout a a 7 em Cur': for nei 
ther the Indentute nor Counterpart belong to him. R. 3 Lev. 83. 


80 if a Need he thewn jn Cpyrt and denied, for WY Reaſon it rep „0. 13) 
mains in Court, it may be pleaded in another Court without ſhewing "4-4, Or be impoſ- 


5 Go. 74. 6. 


$9, if Letters Patent, which are in f. ir Nature Matters of Record, ar of 
Record 9.0 ſamg Court, they may : pleaged without ſhewing. 5 CG. r 


74+ #97: | 
Qtherwiſe, c e Vere pr atter of Record ; for a Deed igrolled in 3 
the fat without ſhewing; 5 Co. 74. 3. 

80, there ought to Fa a Profert of Letters Patents inrolled in ache 


Court, gr of an Excmpiiicon thereof. al, 497- 


So, if there he a a Necd, When it was not nece where no Eſtate (O. 14.) 
Intereſt is conveyed, a Man, ben hd; it, 225 ſhew i by the at If the Deed 


As, if 3 Leaſe be op Conde ae be will por afign without Licence, god png 
the Leſſer pleads a 0 8 


not ſhew the Deed or there — No- 
is Nothing convey 57 it, and a Leer without Deed wou ld a hege 58 c been 


OS # daten bs that he will gt” aſſign with 
x e aſſig ithout De 
1 „ any EE: Pigs Pe i 1 
was not neck Ey gx Frage 1815, por A nly ex Prev aue, Ein, 


6 Go. 38, b. 
So, in Nobt f Rent ppp Leaſe by Inde enture nic . not 
thew-i it; for the Leaks 3 is the pop 4 Leaſe by Inde the: fore, the Yi an need nat ke 


dy Indenture. Per 2 J. Cro. El. 711. 6 Co. 38. 6. NO: | 5 
In Quare Impedit, if the Plaintiff makes Title by a Grant of he next 
2 to A. who made n. who granted to him, he need not 
N ſhew 


— 
5 $- « 
w's * — 
” 1 + 
* 710 — * 
© 1,5 
. . * 
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ſhew the Letters Teſtamentary, for the Grant to the Plaintiff was good, tho 
mn R Dy. 135. 2. 


e if the Deed pleaded be only in the Tnducement to the Addon or Bur, 
Ste 1 med not be ſhewn to the Court: As, in a Suit in the Exchequer by the 
ment to the King's Farmer, he need not ſhew the Deed, whereby he is Farmer ; for it i; 
A hallowed to the Ah, 6 Co. 38. . 

So, 1 in an Action on the Sk. 2 Ed. 6. 13. if the Plaintiff declares that the 
granted Tythes by Letters Patent to A. for Life, who leaſed to the 
Plaintiff for Years, he need not ſhew to the Court the Letters T'wtents, which 

are only Conve to the Action. R. 2 Cro. 70. | 
So, in an Action for Diſturbance of a Way, if the Phintiff Jeclares that x 
| On tion, and all! e Eflate Sc. in lch a Meſſuage, have a Way, he 
8 not ſhew the , whereby the Eſtate was tonveyed to the Corpore- 
4 45 for it is only Inducement. R. 2 Cro. 673. 
8 in Replevin, if che Ayowant claims by a Qye E/ate a Hundred t 
which fn is incident, he need not ſhew the Deed, whereby the Hun- 
_ ,dred is claimed, for this is only Inducement to the Leet. 2 Leo. 74. 

So, in Treſpaſs, if the Defendant juſtifies by Command of the Heir of 4 
who died ſeiſed, and the Land deſcended to his Heir, and the Plaintiff ſay; 
that 4, by Indenture coyenanted to ſtand ſeiſed to the Uſe of B. &c. and 
by his Licence c. and traverſes the dying ſeiſed, he need not ſhew the 1. 

lenture, for it is only Inducement to | Traverſe. R. Cro. Car. 442. 

en. 377. 

So, in Treſpaſs, if the Defendant juſtifies by A. s dying ſeiſed, aid De 
ſcent to him, and the Plaintiff ſhews that before 4 was ſeiſed, B. being 
ſeiſed made a Leaſe to D. who died, and Plaintiff's Wife took out Admini- 
ration and traverſes A. s dying ſeiſed, there is no Need of a Profert of the 
Letters of Adminiſtration to his Wie, * it was 15. Inducement to the 

| Tae R. Hob. 38. | 


. 0.16) 80 if a Man leads a Deed by wa of Diſch MY not in Order to 
Perk make a Title, . not ol wt to 7 Court: A in Bar to an Avowry 
ioned, to in- made by a Corporation for Rent and Services, if the Plaintiff pleads a Leaſe 
vide him, of the Manor made to A. who demiſed to him, he need not ſhevy the Deed, 
| For LN 12 by Way of Diſcharge, and be does not claim Title by it 
ov. 870, 
805 in an Action againſt an Adminiſtrator, if the Defendant plende, Ori- 
inal purchaſed before Adminiſtration granted to him, he need not ſhew 
ops ters of Adminiſtration, for he doth not intitle himſelf by them, 
10, 


In an Action by an Executor, if the Defendant” Meads, Adminiſtration 
< nal ens; "ho need jock ſhew the Letters of Adminiſtration. K. P. 


| "If there he's Grant to the Lord of s Mance that the Turan of the Mane 

ſhall be diſcharged of Toll, and a Tenggt pleads ſuch Diſcharge, he need 

1 N rant, 20 H. 7. 6. l. Cont. per Brudnel. 20 H. 7.7.0. 
> in a Writ, founded on a Deed, the Deed need not be ſhewn, | 

So alſo in a Scire faciat by an Adminiſtrator or Executor upon a Re- 

cognizance to his Teſtator, he need not ſhew the Ls Tei entary: 

K. Gro, El. 392. an | 
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(0. 7) Wheo 


Pi LE A DD £: 


(O. 17.) When the not ſhewing is aided. 


If a Man did not ſhew a Deed to the Court, when he ought, the Omiſſion 
vas eſteemed Matter of Subſtance, and not helped upon a general Demurrer, 
Dub. 1 Leo. 310. R. 2 Cro. 292. R. 10 Co. 94. D. 1 Rol. 20, D. Hob. 
233. R. 2 Cro. 32. R. cont, Sal. 497. D. cont. 1 Leo. 300. Cro. El. 
153. Acc. Mo. 885. | | 
| "But now it is aided on a General Demurrer. R. Zut. 1355. And by the 
St. 46 5 Ann. 16. It is enacted, that no Exception ſhall be taken for not al- 
ledging the Bringing into Court any Bond, Indenture, or other Deed, unleſs 
ſhewn for Cauſe of Demurrer. 


So an Omiſſion of Prefert hic in Cur' Litteras Teftamentar', in an Action 
by an Executor, was Subſtance, and not aided on a General Demurrer. R. 
Hob. 83. R. 2 Cro, 409, 412. 3 Bul. 223. R. Cro. El. 551. 


But now it ſhall be aided. | R. 2 Sand. 402, N. 1 Sid. 249. R. Lut./ 


301. And it is ſo enacted by the St. 4 & 5 An. 16. 
So the Omiſſion of Letters of Adminiſtration was held to be Subſtance. 
Hob. 233. | | 1 | 
But 4 it ſhall be aided on General Demurrer. R. 1 Vent. 222. 1 Sid. 
98. And it is ſo enacted by the St. 4 & 5 An. 16. | 
And by the &/. 16 & 17 Car. 2. 8. Aſter Verdict no Judgment ſhall be 
ſaid or reverſed for Want of alledging the Bringing into Court of any Bond, 
Bill, Indenture, or other Deed, mentioned in' the Declaration or other Plead- 
ing, or Letters Teſtamentary, or Letters of Adminiſtration. 
So, if the Declaration alledged Matter of Record, and did not conclude 
prout patet per Recordum, it was Subſtance. , 
But now it ſhall be aided on a General Demurrer. R. 1 Mad. 9. Vide 
St. 4 & 5 An. 16, Vide Ante, (E. 29.) of . 


) Over. 
(P. 1.) Of Deeds. 


If a Man profert in Cur a Deed, it remains in Court, in Judgment of Law, 
the whole Term, in which it is ſhewn; for the whole Term is but one 
Day. R. 5 Co, 74. Wymark. Co. Lit. 23 1. 6. Lut. 1644. Sal. 497. 

And, if the Deed be denied, it remains in Court till - the Plea is de- 
termined, and the Cuſtos Brevium has the Cuſtody of it. 5 Co. 74. 6. Co. 
Lit. 23 1. 5. Mod. Ca. 2 | . — | 

But, if it be not denied, after the End of the Term in which it was 
ſhewn the Law 1. it to be in the Cuſtody of the Party himſelf; for 
there is no Officer in Court to whom the Charge of it belongs. 5 Cg. 74. 6. 
Co. Lit. 23 1. 5. Sal. 497. 1 | 

So Letters Teſtamentary or of Adminiſtration do not remain in Court 


onnino; for they may be neceſſary elſewhere. Sal. 497. | 
It a Deed is brought into Court by one Party, the other may demand 


Oyer of it at any Time whilſt it remains in Court, and take Advantage of 
any Proviſo or Clauſe in ſuch Deed. R. 5 Co. 74. 6. 484 


So, if a Deed be brought into Court by one Tenant or Defendant, the 


others may plead in Bar any Matter in ſuch Deed, without having it in 


Hand. 5 Co. 74. b. 
Vo I. V. 1 


And | 
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enn. 

And therefore, tho' a Deed be not denied, Oyer of it may be demanded in 
the ſame Term in C. B. as well as in B. R. Lut. 1644. 

And by the Courſe of B. R. Oyer may be at any Time before Plea, tho! it 
cannot be in C. B. after Term, or after an Imparlance. Terms de Ley. But 
it is ſaid that it ſhall not be after Imparlance to another Term, 2 Lev, 142. 
Vide Bro. Oyer 16, 17, 33, 39. 

So, by the Courſe of B. R. no Imparlance or Continuance is entred be. 
fore Replication, Rejoinder &c. tho' Day be allowed for two or three Terms 
to reply &c. and then the Replication, Rejoinder Sc, being entred generally, 
may take Advantage of the Deed mentioned in the Bar &c. for the Whole 
ſhall be .underſtood to be in the ſame Term. R. 5 Co. 75. 4. Mymarl. 
Semb. Lane 30. 

If the Defendant demands Oyer of an Obligation, he ſhall not have Oyer of 
the Condition, unleſs he demands that alſo. Mod. Ca. 237. 

But if he demands Oyer of an Indenture, which refers to Matter indorſed, 
it is not a compleat Oytr, i he has not Oer of the Indorſement alſo. R. 
Med. Ca. 237. 

If, Oyer be 7 of a Deed! ſhewh, in a Plea, it becomes Part of the 
Plea. 1 Sand. 3 * 

So, if there * Ge of a Deed denn in a Declaration, it will be Part of 


the Declaration. 


So, if the Party has not the Deed, which be Nen in his Dectiration Ec, 
and Oyer of it is demanded, the Court on an Affidavit will oblige the other 
Ned, to produce his Counterpart, or c will Fant an Imparlance. 2 Cro, 429, 
1 Sid. 50. 

So, if an Action be founded on a . Writing, . a Policy of Aſſurance Ge. 
where a  Profert is not neceſſary, the Court may grant an Imparlance, till a 
Sight, given of the Writing, if the Defendant. cannot have it otherwiſe. 
Serb,” 1 Sid. 3856. 

But where a Note is only Evidence of the Action, che court will not di- 
rect a Sight of it. R. 1 Sal. 215. 

But a Man cannot demand Oyer of a Deed, which is not in Court, and 
therefore in Debt upon a Bond with a Profer? in Cur”, if the Defendant de- 
mands Oyer of the Bond and Condition, which appears to be for the Per- 
formance of the Covenants in an Indenture, he cannot demand Oyer of the 
Indenture ; for it was not brought into Court. R. 1. Sand. 9, 122. 
Sal. 498. 1 

So, in Debt on a Recogniſance, the Defendant cannot demand Oyer of it, 
if it was not acknowledged in the ſame Court; for a Recogniſance in Chan- 

or other Court is not brought into Court as a Bond is. R. Popb. 202. 

So in a Scire factas, on a Recovery of an Annuity by Deed, the Defendant 
cannot demand Oyer; for the Action is founded on the Recovery, not on the 
Deed. Bro. Oyer 1. 32. 

So, if the Defendant juſtifies by a N pt of a Juſtice of Peace, the 
Plaintiff cannot demand Oyer of the Precept. Bro. Oyer 13. 

So, if the Defendant demands Oyer of a Will Sc. whereof the Plaintif 


makes a Prefert &c. When he need not, it ſhall not be allowed. Sal. 497. 


So, if the Defendant demands Oyer of a Deed when it is not demandable, 
and the Plaintiff gives Oyer, he ſhall not be concluded thereby, but may al- 
terwards make his Oyer compleat. R. Sal. 498. | 

If 175 Defendant demands  Oyer, when it ought not to be granted, it is bad. 
Sal: 49 1 
But the Plaintiff cannot in his Demurrer ſay quod Plair predie 95 minus 
fufficiens, R. 2 Lev. 142. 


And 


P L E A BE: Ry 
And if a Man demands Oyer of a Deed, not in Court, it is bad on a 


| Demurrer. R. 1 Sand. q. 
2 it ſhall be aided on a General "AY R. 1 Sand. g. | 
So, if the Defendant demands Oyer of an Indenture, not mentioned in 


d. Ca. 2 
1 a Rip Oyer of a Deed ſhewn in a Declaration, which is granted, 


the other cannot ſay that the Deed read is not the ſame on which he de- 
clared ; for the Reading is the Act of the Party himſelf, by which he is con- 
cluded. R. Lut. 1644. 

Otherwiſe, if Oyer js demanded of a Writ Gc. he may ſay that it is not 
the ſame ; for the Rea is the Act of the Court. Per 3 7. Tracy cont. 
Lut. 1644 

So, if hs Defendant deniands Over of a Deed, which is granted, and in 
his Plea recites the Deed different from the true Deed, the Plaintiff by his 
Replication may pray that the Deed may be inrolled, and ſo procure it to be 
truly inrolled. 

So, if the Oyer be imperfe&, but not varying from the Deed, and the De- 
fendant demurs, he ſhall not take Advantage of it 5 for he might inſiſt upon 
a compleat Oyer. R. Sal. 602. ihe 


(P. 2.) of Writ and Record. 


And therefore the Defendant may demand On of the Original, 
80 may the Garniſbee. Bro. Oyer 11. 
But ſhall not have yer of Meſue Proceſs: Aa, of Reſummons on Defiult 
Sc. Bro. Oyer 3. 18. 
So, in Error, the Defendant ſhall not have Oher, of the Original, but of 
the Record he may have. Bro. _ 19. 
Nor in Attaint. Bro. Oyer 19 
So, in a Scire facias lad? an Executor on a Recovery, the: Defendant 
may demand Oyer of the Record. Bro. Oyer 12, 26, 38. 
So, in Debt on a Judgment. Semb. Bro. Oyer 14, 26. | 
But in Debt on a Recovery in an Inferior Court of Record, the Defendant 
om * have Oyer of the Record ; for it remains in the Inferior Court. Bro. 
yer | 
Nor of a Record in another Court. Bro. Oyer 26. 
6 Or aiter Removal to another Court by a Recordare, Error &c. Bro: 
Oer 4, 31. 
So he ſhall not have Oyer of a Record, when it is only enn to 
the Action, as in Eſcape. Bro. Oyer 29. 
So he ſhall not have Oyer of a Record, when he . a Party to it. Bro. 
yer 19, 31, 36. 


* - 


So, in Scire Facias on an Office found for the King, the Defendant ſhall 


not have Oyer of the Office; for it is recited in the Writ, . Bro. Oyer 22. 


bY ad Defendant ſhall not peas in Abatement of the Writ before & . 
of it. 


Nor Variance between the Writ and Count. R. Sal. 658, 


So the Defendant ſhall not plead, Condition performed, before 05 of the 
Bond. Bro. Oyer 16, 25. 


But the Defendant ſhall not have Oyer after Imparlance. Bro. er 14. 
Per Holt Mod. Ca. 28. 


Nor aſter Plea in Abatement. R. Mod. Ca. 28. Sal. 498. 


Demand 


| the Declaration; and the Plaintiff gives it, the Defendant may plead thereon. 


Moog a Man may demand Oyer of a Writ or other Record alledged | in Plead- 


F; 


Bandit er Oven aeatertly millet Copy) bt now El ode by on 
Attorny of the other. Mod. Ca. 28. 
And when Oyer ought to be granted, the Deſendant need not plead befor 


Oyer. Mod. Ca. 28, 

But the Defendant cannot take a Copy 
make of it, without the Plaintiffs Conſent ; for it ought to be demanded 
of and grated by the other Party. Mad. Ca. 28. 

80, in a on an Indenture, the Defendant cannot, without demand. 
2 Oye, ſet out the — and plead, Covenants performed. — Meg. 


ir Gor i grams, when it | need not, it is 1s Error. Mad, Co, 28. 


of a Writ from the Record.) t 


Sal. 498. 


Otherwiſe, c it be denied, when. it 2 to > be granted Med. Ca. 28, 
Sal, N 1 25 8 Y 


1. « * 


2 © Demureer, - & 


ww 


"2 * 0 


AEMURRES i is, 4% be debe of the Coda, Plea Ge. 


in Point of Law the other Party demurs, and refers it to the ud 
ment of the Court. ©. Lit. 22 5. Wenn 132. * 


4 . 2 45 vt. # . 


G 20 | How ie den bf ae Ge. 


. a-Demurrer to-a Plea Ge. —— not be received, unleſs it is 
k Semcant's Hand. 3 Leo. 222. Comp. Att. 4. 
one 
3 822. 
A Demurrer to an Indiftment ſhall not be received after Verdict. R. 
1e. K 
If « Def io Phodiog u dag he ade by Verdict, it is ſafer to join 
lde on the A for the Fault in Law will be conſidered af- 
| 4 14. 4. — 
Here bea Demurrer to Part, and Iſſue to Part, the Demurrer ſhall re- 
determined firſt. Co. Lit. 72. 2. 
et it is in the Diſcretion. of the Court to ty the Iſſue before the De 


| mwirer is determined. Co, Lit. 72. 4. Semb, Dal. 2. 


If there be Judgment for the 'Plaintiff on a Demurrer, he may, if he 
pleaſes, enter N Pros on the Iſſue, and have a Writ of Inquiry on the 
Papen but got without a Nen Pros to the Iſſue. R. 1 Sal. 219. 

If one Panty | - 


a 1222 the other muſt n in Derurrer.  Semb, Cv. 
92. 2, 
Or amend, or Ulpontivue. his Afton on Payment of Coſts, Per Rule 


| 1654. Mills 29. 


And if Demurrer be lad. it 28 be waived afterwards wichour Con- 
ſent. N. Cro. Car. 513. 

Vet the King; if be 2 may waive a Demurrers As in an Informa- 
tion by Qu tam. Cru. Car. 347. 

When Demurrer is joined, the Court ſhall ad udge ge upon che r Record, 
d eee ee the Copr N Demurrer. R. 
And. if the Defendant makes Default at the Day given after Demurrer 
joined, there ſhall be final TO * him. Mod Ca. 5. 


3 | But 


Pp L. E A D E R. 
But, on « Demurrer to a Plea in Abatement, the Defendant cannot inſiſt 
r Zur. 1592, 1667. 


deaded in Bar. . Lut. 1604. 


(30 Fein ef 4 Demurrer, 


A Demurrer ought to be to the whole Plea, otherwiſe it is a Diſcontinu- 
ance for the Whole. Per Chamb. 2 Rol. 390. Vide Plea and Replication, 
| Ante, (E. 1. F. 4.) 


And therefore if the Defendant pleads three Pleas, and the Plaintiff in his 
b ſays „ frædidtum eff A it is a Diſconti- 
nuance. R. Tel. 6 


So, in Treſpas for taking and carrying away Goods, if he Defendant 


the Taking demurs, and fays Nothing to the Carrying away, it is a 
iſcontinuance. R. Tel. 5. 


So, in Treſpaſs for taking and carrying away Goods| if the Defendant juſ- 
tifies, and the Plaintiff 


a t-the Taking the Goods, and the 
Matter therein demurs, and the Defendant joins in this Form, ex gun the 


Cri acknowledges the Taking petit Judicium, without Mention of the 
away, hg be a Diſcontinoance R. 1 Brownl. 192. el. 8. 

922 a Demurrer is to a Replication to a Plea in Abatement, and prays 
that the Writ may abate, and the Plaintiff joins in Demurrer praying his 


Darhages, like as where the Demurrer is to a Plea in Bar it will be a Diſ- 
continuance. R. Sho, 155. 


So, if the Defendant pleads to Part, and Gy: Nothing to the Reſidue, nd 
the Plaintiff demurs, it is a Diſcontinuance, for the Demurrer ſhall not be 


intended to be for the not Pleading to. PN for the Plaintiff ought * 
prayed Judgment on a Nil dicit. R. 1 Rel. 488. J. 5. 

But, if the Defendant demurs to a Scire facias or Declaration, and * 
cludes his Demurrer in Abatement, the Plaintiff may join in Bar and ſhall 
have Judgment; for the Matter being ſufficient, and confeſſed by the De- 


murrer, the Defendant ſhall not avoid Judgment by his Conclufon, R. 
3 Lev. 223. 


If « Conant or Deckrition dess not contain e 


may be a Demurrer to it. 


ir che Declaration is founded on a Bond or other 8 ty, the Defendant 


may demand Oyer of the Specialty, and if it ſhews 10 Carle of Action, he 
may demur ; for the Deed, on Oyer is Part of the Count. Vide Ante, 


P. 1 
of Ss Oyer of a Bond, which appears to be made 


But if the Defendaat demands 


by many jointly, and thereupon he demurs, it is bad ; for perha the Others 
did not ſeal or execute the Bond. R. For, 303. ! 


So, if there are ſeveral Coptits in the ſane Declaration, ſome pred anz 


ſome bad, * dal have Jadgment for E mack as in good. . Sond. 286 | 


- the Phantiff ſhall have Judgment for 1 Sand. 286. 
Vide Ante, (C, 32.) 


So in an Action on the St. 13 Ed. 1. againſt an Mendred: for. a Robbery 
of Money and Goods, if it is bad for the Goads, on a Demurrer to the 
Whole the Plain 


much as is good, 


ſhall have Jud eat for the M for are in their 
Natyre ſeveral. R. 2 Sand. 380. oo N 


- So in Covenant, where one Breach is the other good. 2 Sand. $0. 
Vide Poſt, 2 & a: N 


3 Ge. where one Article is inſenkble or uncertain *. 
21 . 


Vor. V. N K k 


et this does not extend to a Plea in Abatement, which may alſo be 


* 


Qs). 


.C 
he Fac, 


So how the Words, 


| hor plainly appear 


well pleaded, - 


would not —— them down at preſent; the Defendant 
- tad. N. Ze. 1 


L E * D E * 
Luod Narrati 


. 4 Domurre is, that the Party alledges 
Ge. eft minus fu ciens, and prays „ r the Sean OC Rove — 
. menus c. Pl. Cm. 400. B. 

But it is ſufficient if it has the Subſtance of > Deaworyer, tht is 2 
formal : As, if petit Judicium de Narratione, and prays guod cafer'.. R. 


5 Mod. 132, 
| Tho'. it does not conclude with an Averment Br toc Sc. R. NY 4 


e ave, E. 33.) | 
* 80 a ee joined is ble to bring the Mate before 


the Court. R. 3 Lev. 222. 
eie eme, ee ade wo he ol 


Ferm of a Nemurrer. 2 400, b. | 
| So & Demurcer may he to an 4d Prier and Rect, 'G hoe. 7. a. 


To Voucher. Go. Lit. 72, > ae 
„ E ui 


e . 40 Oenerel Denurrer. iS 2 
— AS, N 4 OD. Li 5 
* _ 3 Pl 


&'Man who denars 
7 Of ull Matters which e 


; Com:-bb.” . — Kh * 


Phinhif. s. qo, 


And therefore Len Dodarating don ew © fufficient Right or Title in 


the Plaintiff, it will be bad on a general Demurrer . 
i un avne. K. Abb. 301. 
begins in Bar and concludes in Abatement, thero hall b 


ufa Ber 


n K. 1 Leu. 313. Vide Autement, G. 15.) 


A Gg Dran conkeſes al Matters of Fact, vel pleaded. Pi. Com 
13. . V5. a. Co. Lit. 7a. 64. 

And therefore, if a Man + Denand-of Met and that ha ung then 
Hefore Sun: ſet, and continued there till the Sun · ſet, and no ont was there on 
the other Fart, to which there is a Demurrer, the whole Fact alledged is 
 eunfeſſbd, and een but whethet- it be a good Demand. Pl, 
Um. 172. 

80, Il Achze, If the Defendant does not traverſe Scifin and Diſſeiſin, but 
5-4 Recovery in Bar, the Plaintiff confeſſes and avoids the R by 

Replication; to which the Defendant Senn; this is a Confeſſion of the 
Seiſin and Diſſeiſin. R. 2 Rol. 22. | 
300, in Afumpfr epca/Obifidenriion this d) bad granted 1600 Thees to be 


— in three Years, and that he had cut down Boo, and then the De- 


febdant promiſed to permit him to cut the Reſidue! after three Years, if ho 
_ that he had cut 


np chat he 


195. . 
o, in Covenant, if the: Defendant ploads Gr . od the 
aſſigns a Breach, and then the Defendant demurs, he confelſes the 


the De 


down 100 before the Promite, 2 Demurrer, to ibe 


Besch amd rorteadias his own Plea. R. Cro. El. 829. 


In Debt upon Bond to pay, if A. died without laue then living, 


fendant Pia. that A. died having Iſſue living apud B. and the Plaintiff de- 


. N tag be admits hat A had line living. R. 
» IS. 4. U | 
Ge. within 20 Da ys after the Return of a Ship, 1 


In- on a. Bond to pay 


1 at the End of 18 Months; the Defendant pleads that 0 Ship 3 
4 : we 9 4 


75 5 L 2 A D E R. 125 
within 18 Months, and that he paid within 20 Days after ; the Plaintiff re- 


lies, and traverſes the Payment, to which the Defendant demurs, the De- 
Tree admits the Breach, and IPL the Plaintiff ſhall : recover. R. 


2 Mad. Cs. 349. 


But, if a Count, Plea, or r Re plication, be NY a Demurrer thereto is (Q. 6.) 
no 2 of the Matter alledged. , R. 2 Rol. 22. 1 Leo. 80. | EY 


And therefore, if a Plea in Quare Vnpedit hews a Title in the Ki e s 
the Plaintiff demurs, if the Plea be bad, * Demurrer is not a Confe! of th the Plea of 


the King's Title. R. 2 Rol. 22. R. Hb. 164. 
If a Replevin ſuppoſes a Taking in a Place in A. and the Avowry be for 
Rent in B. Ed the Plaintiff ſays that B. is within A. a Demurrer thereon is 
not a Confeſſion. of Matter, which is repugnant and eile and the 
Ground of the Demurrer. R. 1 Sid. 10. 
Ss a Thing, not material or trayerſable, is not confeſſed or admitted by 
the Hemurrer, when it is not traverſed. K. on $7: 
| nn ; Semb. Sho, 213. 


By the St. 27 Bl. After Demurrer in any Aion in any Court Be. dan 
* the Judges ſhall give Judgment as the very Right of hs Cauſe and des by. 
Matter in Law appear, without 5 to fiebert Defect, or « General 
Want of Form in any Writ, Return, TOs Mlaration, or other Plead- Demurrer. 
ing, of in any Proceſs, except what 8 Party demurring ſpecially and par- 
ticularly | ſets down. 

And the Court, after Deaaurrer, may 15200 all ſuch JinperſeRtions, De- 
fect and Want of Form. 
Provided it extend not to Appeals, Indäments, or Preſentqienie, gr. Ac- 
tions on popular or penal Statutes, _ - 
And therefore now a Demurrer confeſſes all Matters informally- pleaded, 


if hex ata ally ſhewn.. Haß 233. Cont. 3 Mad. 5255 | 
| che Right of 


ung 11 be faid to be Form, . without whic 
44 8 to 2 Court. Hob. 233. 

And therefore all Defects of the Clerk, and Milprifions, Which the Court , 
may, 5 without varying the Wer, are 00 * General Demurrer. ; 


But Platter of Fact not edged and which th 


dee a know * 
the Record, cannot be ors of nor Hall oy Omi be aided by a Ge. 
neral Demurrer. Sav. 88. 


And this Statute * to 1 Eraigel to een Defces in Form. „ 


Hob. 133. 
And now by che Sr. 465 da 5 R in; iny Court of Re- 
3 . 


cord, the Judges ſhall give 1 
or AC # 


tion Sc. in any Writ Ge. or other Pleading, 
ceeding, except thoſe the Patty. 1 e ſets down as 2 
of the fame, altho! ſuch Imperfęection &c. might before be taken as Matter 


of Subſtance, and not aided by the Se. 27 El. 5. ſo as ſufficient Matter ap- 
bear in the Pleadings, on which' the Court may give Judgment . to 
the very Right of the Cauſe. 


But Matter of Form, Which is ſhewn ſpecially for Cauſe of Demurrer, 
cannot be amended, R. Ye. 38. 


So on a Demürrer, Matter of Form, not ſpecially * ſhall be aided 
2 the Part of him who joins, and alſo of him who . in * Parts * 
d N ** 16 55 Ml 2 29. 2 


\| 
þ 
. * -Þ: * 


— 


3» 5 


4 0 


— 


Ks) Special 


* 
* 


. A 
Special Mat- 


£ * 


G9) | 
Specul Caake. Tally the Cauſes of enen 


lth 


— uncertain 
. * þ | 


I and Senior Judge, 


25 2. bar. + 


ſuffitiem, but it ud pen in what the Dupliciy conſiſts. R. in B. R. inter 


* L E A BE _—_ 


(Qs ) Special Demnurres. 


But a Man may alledge ſpecial Matter, and conclude with a Demurrer: 
As, in Todd by A. for taking a Horſe, if the Defendant * that one 
A. diſpoſſeſſed him of the Horſe, and. gave it to the Plaintiff, the Plaintiff 
may ſay that A. in the Bar, and A. in che Count, are the Game Perſon, 
and 1 for without fpecial Matter alledged the Demutrer would 
1528 deen good. Co, Lit. 72. 4. 

If Man 3 ſ Fc. d. he wares all other Mater, eke upon er 


80 fince dee 2 BL 5. IF Man demurs for Form, 1s mn ii 


And in B. R. be may they them at ay Time in the fame Term, or on 
* after the Term, if the Demurrer be not entred upon the Roll 
0. 
* And en fufickt tht the Dena bs V core? Pr, but it 
ewe Geciallye; in "Wat | Point the” Forms... is detective. Hob. 232, 


dead « Decaazalr for Duplicity, ee duphx d cerer rus, is ne 


LY er rg fo” P. 13 . 3. 1 Sal. 219. 
And; by ' Rule, in C. B. M. 1654. The Cauſes aſſigned on Demurrer 
e in in Expreſſions of double, Negative pregnant, 
in, Wax of Firm Ec. but ſpooilly (hewn, that the ocher' Side may 
"er Dem Deſtwrrer, amend paying Coſts, or diſcontinue. Mills 29. 
Deere joined, on Matin the Cauſe alt be put in the Pap 
Counts | 
Wan 
_ "And if the Rolf, whereon the Pleadings are entred, be of a former Term, 


ing fled wh of if in the ſame Term, it may be read in Court without be- 


filed with the other Rolls. Sal. 565. 
f a Demurrer or ſpecial Verdict be entred in Court to be 
Attorny ſhall deliver two 


, the 
of the Record to the Chief Juſtice 


and the Defendant's Attorny to the two Puiſne Judges 


Pr Rab, P. 27 Car. 2. Milk 61. 


And no Argument {ball be heard at the Bar before all the Judges har 
1 P. 27 Cor. 2. Milli 6. 

If the . of either Party does not deliver, the other may deliver Co- 
F and thereon the 


1 Counſel of his Side ſhall be heard, and be ſhall be paid for them upon De 


ſendant. Nl. G. 4. 


NA F. 27 Fer. . Mills 61. 


* - 
1 > 
17 * 
8 
. * 
* 


0 Q. 1 0.) Demurrer upon Evidence. 
If "the Pint or Defendant thews in Evidence any Record or th 


| 79 whereon, a Doubt in Law ariſes, the other Party may detnut on 


the Evidence. - Co. Lit. 72. a. R. 5 Co. 104. a. 

So, if he ſhews Evidence by Witneſſes, whereon a Doubt ariſes, the 
other Party may demur to it. R. 5 Co. 104, 4. Baer. 
| $0 in an Information the King may demür to Evidence given for the b. 


proved, the De · 


But ir che Doubt be. whether a Matter of Fact is well 


dendant cannot demur to the Evidence ; for the Jury may find on their ow | 


Knowledge: 


P L E A D E R. 


Knowledge: As, if for Proof of an Arreſt the Writ is not produced, the 

Defendant cannot demur. R. 1 Leu. 87. | | 
if there be a Demurrer to Evidence, the Jury ſhall be immediately diſ- 

charged, and need not inquire of the Damages; for that may be ſupplied by 

a Writ of Inquiry. R. Cro. Car. 143. * | 
Yet the fame Jury may inquire of the Damages conditionally, Senb. Cro, 

Car. 143. Pl. Com. 408. per Mont. Ch. B. 1682. HY 
So, if at Nif prius the Defendant pleads a Plea after the loft Continuance, 

the Plaintiff may demur to it. Hard. 112.— When and how he ſhall plead 

it. Vide Abatement, (I. 24.) pit ng 4 
So, if there be a Challepge' to an Array, the other Party may demur. 

Hard. 112. | 

A Demurrer to a Challenge may be determined at Ni privs. Hard. 112. 
But a Demurrer to a Plea after the la Continuance thall be adjourned. 

Hard. 112. „ „ — 5 
If a Man demurs upon Evidence, he muſt admit the Evidence to be true. 

Co. Lit. 72. 42. Cs. El. 751. 5 Co. 104. 4. R. All. 18, Pi. Com. 

> d therefore, if a Man demurs for that the Evidence is not ſufficient, 

and beſides ſays alſo, that there is no ſuch Writ as was affered in Evidence, 

and ſo refers the Fact as well as the Law to the Court, an alias Venire facias 

ſhall go; for the Court cannot proceed to judgment. R. Al. 18. 

I a Man demurs upon the Evidence, the other Party muſt join in the 

Demurrer, Co. Lit. 72. 4. or otherwiſe. muſt wave the Evidence. R. 5 Ce. 

25 a. Baker. If the Evidence be Matter af Record, or in Writing. Cv. 
0 I, 52. . 17 4 tt] . | ++ R i 
Bat 83 Information or other Suit by the King, if the Defendant de- 

__ upon the Evidence, the King's Counſel need not join. C. Lit. 72. a. 
Co. 104. 4. , N big 

F Sq, if one will demur upon the Evidence given by Witneſſes, the other 

need 1 join; for the Credit of the Witneſſes may be referred to the Jury. 
E.. 752. . | | 
So the Court may over-rule, if the Matter of Law ſeems clear, tho' the 

Party will demur. R. 2 Rol. 119. 
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18 is, when both Parties put the Cauſe upon a Point of Fact to be 


tried by a Jury. | _ 
An Iſſue is either General or Special. Cv. Lit. 126. a. 


(R. x.) General. 
The General Iſſue is, when the Iſſue is joined on the Plaintiff's or De- v3 
22 in general: As, if the Tenant pleads in Fermeden, 
Ia Ariſe, Nul Tart, nul Diſpifn.. 8 
In Qzare Impedit, Ne diſturba pas. 
mm Replevin, Nom cepit. e 8 4 $1. 
In Debt, Nil deber. Vide Poſt, {2 Wald ESE 
g * 2 a Statute, or on the Caſe, Nn c. 1 \ 
o the General Hue the Plainti ply, but muſt join Ive. CO 
24 136 4" Bi, 77. tiff cannot reply, but mit join Ifue. Co. 


Vol, V. 


1 Wuben 
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126. 4 


" 


Ven a Plea muſt conclude in Iſſue to the Country, Pi de Ante, (E. 2.) 


Was the General Iſſue ſhall be pleaded. Vide Ante, (E. 13.) 


(R. 2.) Special. 
A Special Iſſue is, when fue i is joined upon any particular Point. 


(R. 3.) Muft be wp an Affirmative and Negative. 


© An Iflue proceeds out of two ſeveral Allegations of the Parties, the one 
Afﬀirniative; and the other Negative. Co. Lie. 126. 32. 
And therefore two Affirmatives do not make a good Iſſue. Co. Lit. 


"As, if the Debndene pleads that 4. is living, and the Plaintiff ſays that 4 
is dead, he muſt traverſe that A. is living, otherwiſe there cannot be a good 


Iſle. Sev. #6. 8 
$a, if the Defendant, bone Executor, pleads ſeveral Judgments, and no 


Aſſcts ultra, and the Plaintiff replies that one of the Judgments is continued 


by: Fraud, and that be has Aſſets ura the others, it is not 'a goad The 
without a Negative. Semb. 1 Sand. 338. 

So, if the Defendant pleads that the Plaintiff is a Baftard, and the Plaintif 
replies that he is AMulier, he muſt add, and not Baffard, in the Negative. 


Nor two Negatives; and thorefore, if a Man takes a Traverſe which is a 
Negative, there muſt be an Affirmative after i it, before the Concluſion to the 
Country. Cv. Lit. 126. 4. 

80 tegularly the Plaintiff in his Replication ought not to conclude to the 
Country a Negative, without a Traverſe: As, in Treſpafs, if the De- 
fendant pleads "that his Father was ſeiſed and died ſeiſed, whereby it de- 
ſcended to him, the Plaintiff hall not reply that the Father did not die feiſed 
Et boc Ac. but muſt maintain his Count, and traverfe abfque hoc that the 
Father obzre ſerfitus, Sav. 64. : 

Vet there ſhall be a General Iſſde upon a Negative. Sov. 64. 

So the King may join Iſſue on a Negative. Dub. Sav. 64. | 

And when there is a full Negative and Affirmative, it muſt FAR con- 
clude to the Country. Yide Ante, (E. 32.) 

But it is not neceſſary that the Negative and Affirmative be in preciſe | 


Kit. 214. ö. 


Words: As, in Debt for Rent on a Leaſe for Years, if the r 
ed 


Nirbung in the Tenements, and the Plaintiff _, that he was ſei 
Fee, we is a good Iſſue. Co. Lit. 126. 4. 

If the Defendant claims a Way non um 6 ire; equitare, uerum etiam Caruti 
carriare, and there be Iſſue Pointe it is good, here is a ſufficient Affir- 
mative. R. Mar. pl. 8 8. 

Vet if a Breach of Covenant be afligned, quod non affignavi 


. 


Vears, and the Defendant pleads Non tranſpofurt, it is bad. R. 2 Leo. 116. 


And for Neceſſity Iſſue may be joined on two Afflrmatives. Semb. Co. 
126. a. Bro. Iſſue 28, 

So, if Iſſue be tendred by an Affirmative, and the other joins, it i 80 
tho' there was not a Negative: As, if an Executor Ferdl No Aﬀets, and 
the Plaintiff replies that he purchaſed another Writ, and then he had Aſſets, 


and tenders an Iſſue thereon, and the N joins, it is . R. 2 Crv. 


580, 58g, Wd. W905 204, 209. on 


(R. 4). Myſt 
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(R. 4.) Muſt be upon a ſingle Point. 


The Iſſue ought to be on a ſingle and certain Point. Co. Lit. 126. a. 

And therefore, if after a Juſtification by Proceſs in falſe Impriſonment 
| there be a Traverſe ab/que hoc quod eſt culpabilis aliter aut alio Modo aut in 
| alio Loco, and Iflue joined thereon, the Judgment ſhall be arreſted for the 
Uncertainty of the Iſſue. R. 2 Lev. 164. | | 

But if the Defendant, ſued as Executor, pleads Payment of ſeveral Sums 
due on ſeveral Bonds, and the Plaintiff replies Quod non ſolvit ſuch a Sum to 
A. ſuch to B. Cc. and concludes Et de boc ponit ſe ſuper Patriam, it is well; 
for they are ſeveral Iſſues, and not one Multifarious Iſſue. R. 1 Lev. 281. 


(R. 5.) Not upon a Negative Pregnant. 


So an Iflue on a Negative (viz,) on Matter which imports other (B. 5) 
ſufficient Matter, is bad: As, in a Writ of Entry in Confomili Caſu, if a Vhat fall be 
Man counts of an Alienation in Fee, and the Defetidant pleads that he did y 
not alien in Fee, it is bad; for it implies that he aliened, tho' not in Fee. 

17. 4. a N 
* in Furmedam where the Demandant counts on a Gift by Deed, if the 
Tenant ſays, Ne dona pas by Deed, it is bad; for this implies a Gift by 


\ Parol, Co. Lit. 126. a. A 


In Waſte againſt a Leſſee for Years, if the Defendant pleads that he did 
not leaſe for Years, it is bad, for it is a Negative Pregnant. Vr. 232. 6. 
| In an Action againſt an Innkeeper, Plea, that the Goods were not ſtolen 
| thro' Default of him or his Servants, is bad; for it is a Negative Pregnant. 
80 4 an Action for not taking Care of his Fire, Plea, that the Houſe was 
not burnt for Want of his good Care, is a Negative Pregnant. Nit. 233. 4. 6. 
So, if the Day or Place is Parcel of the Iſſue. R. 2 Leu. 11. 8 
In Debt on a Bond for Performance of a Covenant, which was, that he 
would not grant without the Plaintiff's Conſent, if the Defendant pleads that 
he did not grant without the Plaintiff's Conſent, it is bad. R. 2 Cro. 560. 
In Treſpaſs, - the Defendant juſtifies his Entry by the Plaintiff's Licenee, 
. quod non intravit per Licentiam ſuam, is a Negative Pregnant. 
„ „„ x 3 


But if the Matter implied be not ſufficient, it is not a Negative Pregnant: (. 6.) 
As, in Debt upon a Retainer in Huſbandry, if the Defendant pleads that he What not. 
did not retain him in Hüſpandry, it is not Pregnant; for a Retainer generally 
is not ſufficient to maintain his Count. Bro: Iſue 25: K. 38 H.6. 22. 
So, if the Iſſue be tendred to the Point of the Action, it is not bad, tho* 
it be a Negative Pregnant: As, in an Action upon the Stat. R. 2. Plea, that 
* did not enter contra Formam Statuti, is good, tho“ a Negative Pregnant. 

renner e PODS LT eee 

So in an Action upon any Statute, that he did not do contra FPrrmum 
Statuti, is good. Kit. 233. 4. F 

80 in Debt on a Bond to ſtand to an Award, fo that it be delivered to 
the Parties Cc. Plea, that no Award: was made and delivered to the Parties, 
is good, tho' a Negative Pregnant; for it is purſuant to the Condition, which + 
18 Intire. Kit. 233. a. — 3 e ee ee eee | d! 21 5 


— — 


(K. 7.) Vet 
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(R. 7.) Vet it may be upon a Disjunctive. 


But Iflne may be upon a Disjunctive, where the Words of the disjunctive 
ph ron on are ſynonymous : As, an Iſſue that Gold was found in a Ship 
ng, or upon its Paſſage, from Lindo R. is good, R. Hard. 17, 19, 
For the Parts of the DigjunRive are ſynonymous. _ 
That the Cuſtoms were not concealed or withheld. Hard. 17 Dy. 43.6. 
| That he paid or cauſed to be paid. Hard. 19. . 
'That an Executor of his own Wrong admin;ſiravit ſeu alter ad at 


NTT. R. Hob. 49. 


(K. 8.) Muſt be upon a Mster Point. 


| Ss; the Iſſue ought to be on a materia Point, that may be well tried. 
Co. Lit. 126. 4. | 

On the moſt material Point. D. 1 Sand. 22, 
And therefore Place or Time ought not to be Part of the ine, where 
are not material. R. 2 317. Hard, 40. 
. But if the Defendant-alledges a Requeſt by A. ſuch a Day, and the 
Plaintiff ſays, Non requifivit prout Defendant allegavit, this N not extend 


| Nen 1 but . R. Hard. 40. 


(R. 9.) And the Whole ſhall be put in Iflye. | 


And the whole Matter of Complaint hall be put in Iflue: As, in 4- 
for Service for ſuch a Time, the Defendant ſhall put the whole Tune 

in Iſſue. 1 Sand. 268, 269. 

So, in an Action on the Caſe for g three Lights, every Part of 

the Injury ſhall be put in Iſſue, and therefore a Juſtification of the ſtopping 

of two Lights, with a Traverſe that he ſlopped three, is bad. K. Te. 225. 


7 Sand. i 2 68. 2 Sond: 206. 


5 R. 10.) Upon a cable Poiat. 


1 So it Ge to be upon a Point, which may be well tried: As, if it be al- 

that a Woman was  enſeint by her Huſband at the Time of his Death, 

V Iſſue muſt be, ſbe was enſeint, not if enſeint by her Huſband, for 
Filiatio non poteſt probari, Co. Lit. 126. a. 


(R. 11.) The Form of joining ile, and when and how the 
Iſſue ſhall be entred Ac. for Trial. F3en 


E the Degen tenders an Ike, ho tall a, E dl punt Fe fp 


| Patriam. Co. Lit. 126, a. 


| JJ. pt ea inuirene yr: Paton: 
. Lit. 126.4 _ 

And if hoc petit be omitted, it is bad. 3 Lev. be. q 

But if the Plaintiff joins Jflue in thaſe Words, Er tradi Defendant 


lit, where it ſhould be, pred Plaintiff, this will be a. Need. 1 Nal. 200. 


4. 2. 25. 
Or, Qued gf out, Te Naw of #6; ant.” 1 Ra 200. J 10. wy 
So, if thy Defendant ſays, Sokvit ad ſecundum Diem M. and the Plaintf 
replies, Non ſoluis prædicto ſecundo Die Aug. and fo miſtakes the Month. 
R 2 Gro. $50. ii. 4 


* * — 
q —— — — : 
- — — 


PL., E. - R. 

So, if the Defendant ſays, Solvit 20/1. and the Plaintiff Non ſalvit pred” 
307. R. 2 Co. 586. R. Cre. Car. 593. 

So, in Treſpaſs, if the Defendant pleads a Licence to the Huſband to enter 
with his Wife, and the Plaintiff replies, Nod non dedit Licentiam to Huſband 
and Wife; for the Variation is material. R. 2 Lev. 194. 

By the uſual Courſe, four Days are given to join Iſſue, demur, or plead 
over. 1 Sand. 5 +4 

And if the Clerk of the Papers draws the Iſſue, and delivers the Paper- 
Bock to the Defendant's Attorny, who within the four Days waives the Iſſue, 

and makes a frivolous Rejoinder for Delay, and, upon a Summons before the 
Secondary, will not take Hue, the Plaintiff may ſign Judgment by nil dicit. 
R. 1 Sand. 318. 
In C. B. I the Defendant ds the general Iſſue, (for which it is ſuffi- 
cient that his Attorny ſigns the Plaintiff's Attorny's Dogget) the Plaintiff s. 


Attorny draws and delivers a Copy of the Iſſue to the Defendant's Attorny,. 
who muſt receive and pay for it. Cam. Att. 40. 


But in B. R. the Defendant's Attorny has the 5 Benefit of the fue. C. Ar. 


24. 
28 So after a ſpecial Plea to Iſſue in C. B. the Plaintiff's Attorny delivers a 
Copy of the Iſſue, c. | 

In B. R. after Plea to Iſſue, it is s leſt with che. Clerk of the Papers, w who 
gives a Rule to the. other Side to join or demur, and draws the Iſſue, and 
ſhall'be paid for the Iſſue- Book. Cum. Att. 325. 

Tf the Defendant gives a Rule to the Plaintiff to enter his Ique, if che 
Action lies in London or Middleſex, the Plaintiff muſt bring the Record into 


the Office within four Days after Notice of the Rule, otherwiſe he ſhall 


be nonſuited. Pr. R. 274. 


And, if the Plaintiff ak given Notice of Trial, the Rule for entriog the 


Iſſue may be given the fame Tem. in:which Iſſue is Joined, in an Action 
in. Londen .or Middleſex. Pr. R. 275 


In an Action in another Count fach Rule - (which ſhall not the the 


ſame Term in which Iflue is joi ) the Plaintiff __ enter his Iſſue before 
the Continuance-Day of that acl Pr. R. 274. 


And. if the or ſpecial Iſſue be not entred i in due Time, ** Plaintiff 
ſhall be nonſuited. Lut. 98. 


The Copy of the Iſſue to be tried in Londen & Middleſex, on a Record of 


a precedent Term, ſhall be brought to the Clerk of the Treafury to be in- 


2. _ Days before the Day of Trial. Per Rule, M. 1654. (Vide 
ls 30 


And no Record of Ni, priu ſhall be Higned befare __ entred on the 
Roll. Vide Mills 31.) 


And the Iflue ſhall be entred of the Gn Term 4 in e hich it is Joined. | 
Per Rule, P. 5 W. & M. (Vide Milk 111.) 


The Record of N „ prius {hall be ingroſſed on Parchinent of the ſame 
Breadth with the Rolls « -of the Court. Per Rule, Tr. 29 Car. 2. (Fide 


Mills 70.) 


And the Prothonotary ſhall not fign i i, if it is not ingroſſed and entred 


upon the Roll in a fair Hand, and every Pieading begin a new Line and with 
great Letters, and if there are divers Counts they fhall be number'd | in the 
Margin. Per Rule, Tr. 29 Car. 2. (Vide Milli yo.) 

And the Officer who ſigns, and the Clerk of the Treaſury who ingroles it, 
ſhall take the fame Care, Tr. 29 Car. 2. (Hide Mill 44 I 

The Records of -Nifi print of C. B. ſhall be'figned b the Prothonotary, 
and ſigned and ſealed by the Clerk of the Treafary or his Deputy, within 
three Weeks after every Hillary and Trinity Terms, and not after. 
Jpecial Warrant, Per Rule, Tr r. 29 Car. 2. (Vide Mills 72.) - 

Vol. V. Mm If 
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If dier the Record of Ng prius is Gigned/ t the Judge is thade a Knight 
* is. not Error. R. Lat. 167, : 


« 1+? 


(R. 12.) When misjoining an Ie ſhall be aided. \ 
But by the Sr. 32 H. 8. 30. After Verdict, Misjoining of Iſſue i is aided. 


'By the 3%. Nide Amendment, (O 


2 H.8. 30. 


(R. 13.) 


) 
Ac hengore it (hall be aided, if Inne & joined ußck bad Pleading, 
Vide Amendment, (O.) 
Or n an irrinatetial Point or a Negative Pregnant. Yide Amendment, 
9.5 
; 'Or, if the Tue comprehends more than is material. R. Hob. 119. 
But it is not aided, if it be a void Iſſue. Vide Amendinent, (O.) 


So, a bid Iſſue may be aided by a Verdict; As, in Debt up pori a Bond 


'By .VerdiQ. againſt. the E pour, of A. we diess Neu eff Podium, um, if the Jury finds 


- other Fatt; there 
regularly 7 the Court may do otherwiſe at Diſcretion. Co." Lil. 7² a. 


that it is the bf A. for the finde Was upon #ti Aﬀﬀitittative 4nd Negative 
and by the: ys _ the Jury it appears, that the Plaintiff Had Cauſe of 
A 
a in the clear Profits of a Mite, the Defen- 
a gg: ante, the PHI tepfics, that there were Profits to the 


Ia of 201. and the Befendant his tiot N the Defendant fejoins, that 


there were no clear Profits, ard the th&evpoy, and the fury find that there 
were cleat Profits, Mod er Forma as the Pl: Rag has replied; ; this was not 
| tg ea K. 2 Lev. 135 „ 


R. 10 When an 1Hye ſhaft ba tet. 


Kd the Defenidatits pleads in Abaternent à Plea, which abates the 
Writ as to all, and the others plead to Iſſue, the Iffus ſhall not be tried 
till the Ples iti Abatement is determinsd. N. 239. 8. 

The the Plea to Hide was firſt taken; 
If the Defenda nt demurs to Part E and takes Ide to 
| be Judgment n the Demurrer before the Iffoe is tricd, 


Dat. 4. 1 Lev. 8% 
If, & Plea in Abatettiens being ber- rulez, the Defendant pleads me Guily, 
the whole Record w—_ be entred, otherwiſe it will de irregular, R. Curib. 


4 

930. If 4 ber Trial is granted, d the Record is on a new Roll Is a 
ſubſequent Term. R. Carth. 499. 
Bat in an Information fer counterfeiting ; Receipts, and by them receiving 


Money out of the Exc if the Defodant traverſes the Tounterfeiting, 
8 whereon there is a Demufrter, the Court will try 
the {Reported in Comyns's Reports, tog.) © | 
F When it may be waived, _ 

= SI Won and breuglit to T, ot the King by his 

Prerogative R — indy waive any Iſſue. 1 Bal. 19). 
So, after Rule n on WI ee 

at the Bar mg their Vt Yard, the Atterny General 
waive any wWheredtra16 Bwidenet has bed Swen. 


8 after Nodes Tm, thi Kin e Tl i Pr 
ett 6f Co 1 5 n * og 
Otherwil 


* 
> 


JU 
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erwiſe, the Proſecutor; 1. Cal. 193. 
85 if Evidence is given on the Iſſue, the Attorny General cannot waive 


when the Jury is at the Bar to deliver their Verdict. 1 Bul. 197. 
. after Verdict pronounced, the King cannot waive Part of the Iſſues, and 


take a Verdict for * Revage. Au. 197. 


K. 16.) When the! Trial ed. 


Bo, for Cauſe the Court may put off the Trial on Payment of Cofts, after 
Notice of Trial given: As, if a Material Witneſs is beyond Sea. 
But in ſuch Caſe, if the Cofts are wm er the Plaintiff may proceed to 


Trial and not have an Attachment. 
So a Trial ſhall not be put off nn he the Plintiff i is Adininiſtrator, becauſe 


a Suit for Adminiftration m the Eccleſiaſtical Court is not determined. Sal. 
* 


(R. 17.) When there ſhall be a new Trial. 


If Regular Notice of Trial was not given, the Verdi& hall be diſcharged 

upon Motion and a New. Trial granted. Pr. Reg. 243, 
As, if Notice was not given to 8 Defendant himſelf, his Attarny,ps gel- 

- licitor, Eight Days excluſive, if the Trial be in Zenden. or ade or 

within 30 or 40 Miles Diſtance. Pr. Reg. 388, 389. 

If there was not 14 Days Notice, where 5 Party is at the Diſtance of 

40 Miles or more. Pr. Reg. 389. Mod. Ca. 18. 

If there was not a Term's Notice, where the Iflue was joined a Year 

before. Pr. Reg. 387. 1 Sid. 34. Viz. if 4 Terms have without 

Proceeding, ſince the Term i in which the ge as . Age. 18. 

* Goo Terim's N ht to be regular! 

And to make a erm's otice; it ou; to iven in 

Term ſedente Guria, Meg. Ca. 18, "ol : : * * 
So a Proceeding in the Vacation àſtet the fourth Term, by taking out a 

 Venire facias &c. teſted the laſt Day of the Term, is not ſufficient, tho! it 

be in Law an Act within the Term. R. Mod. Cay'57. Sal. 457, 5 - 
But a Term's Notice is r hci 

where the Delay for a Year after Iſſue joined ,w an Injunction __— 

the Court of Chancery ſerved at the Suit the 3 R. 1 Sid. 92 
Or by the Defendant' s claimin og Povilege of Parliament, R. 1 Sid. 9 

So, it is not , Where the elan gives, Notice af Linh by, * 

wviſo. Dab. 1 Sid. 34. 

Nor where there was Notice of Trial (cho aun e del), or any Pros 

ceeding by the Plaintiff, within the Year. R. Mag. Ca. 18, 58. | 

Nor where the Proceedings. have not ceaſed for a Vas, excluſive of the 

Toons in 3 was joined. 2 Ca. 18, 58. 

14 Days Notice is not nece where there are os 1 

the Term and Aſſizes. Med. Ca. 1. b 

2 a New Trial ſhall be granted, if the Judge certifies. the Varga to be 

ontrary to the Evidence. 2 Mod. 199. 

jy if be allowed what was not, or denied what *. good Evidence Med. 
397, 242. e | 

id Party wan did ted of Ev Sickneſ or other iden 

without his Defanle. - W of gs by 8 * „ 

o* 52 want l ahſent by Surgrice Sal 6s. 
a Juror declared a to u. e 

the Th Sal 645. wt ta n We 


| 
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But there ſhall not be a New Trial on Acoount of the Abſence of a Wit. 
neſs, whom the Party might Rags had without his Neglect. Mod. Ca. 22, 
Sal. 647. F,g. 40. 

Nor aſter two Verdicts for the ſame Party, without Proof of Practice 
Mod. Ca. 22. 

Nor upon an Indictment or Information, where the Defendant is acquitted, 
tho' contrary to the Direction of the Judge, without Proof. of Practice. She. 

336. Sal. 646. 1 Leu. 9. 1 Sid. 153. 

Nor where the Action is Rigorous, as ſor not ad of his Fire &c, 
Sal. 644, 648, 653. R. 5 Mad. 88. : | 

Nor after an Indictment for a capital Offence, | : 

Or for Perjury, uu the Winke were abſent by Practice. 1 Sid. 149, 
S | 
8 in N Warrants, where the Defendant is acquitted. Dub. 2 Mod. 
Ca. 20 

It hall not be in an Inferior Court. Sal. 6 50. 

* ſhall be for Want of Notice, ow” Defendant made a Defence. Sal. 
646. 

Nor {hill be, where the * with the Right.” Sal 644. 646, 647 
Nor after an Interlocutory ent. Mod. - I + 

Nor uſually in an Action for > Works 6 

Or Ejectment. Sal. 648. 

Nor after a Motion i in Arreſt of 1 Sal. 647. 
eee R. . 6585 „ 2 Jon. 225. Gerd. 507. 


— POR K. 18.) When there mal be a Repleader. 


If an 1e 18 misjoined, or ined on an immaterial Point Cc. when it is not 
Aided by the Sr. 32 H. 8. a 


leader ſhall be awarded. Cro, El. 883. R. 
1 Lev. 32. 2 Mod. 137, 140. 


So, if the Iſſue joined is nugatory and void, whereon the Court cannot -give 
r K. Mad. Ca. 2. Hard. 331. 
| "So, if the Iflue zn concluded to the Country, where it ſhould be to the 
Record Ge. or e contra. R. 1 Leo. go. 
There ſhall be a Repleader of a Bar, Replication, or Rejoinder, which is 
bad; for at the firſt Defect the Repleader begins. Ray. 458. 
x By the Common Law, if an imm̃aterial Hiue was joined, the Court might | 
before Trial. Med. Ca. 2 Sal. 579. 9 


award a Rep 
But will not now, where the Iſſue joined will be aided by the Statutes of 
Jeofaile. R. Mod. Cu, J. Sal. 579. 
Zo there ſhall not be à Repleader, "where the Treſpſ is confeſſed, the! the 0 


Iſſue was immaterial. 1 Sal. 173. 

Atl there clay be u Repleader after » Verdict Cre. El. 884. Hard. 331. K 
But generally there ſhall be no Repleader upon a Demurrer. 1 Leo. 79. 
Without the Caiſen als wx Per 2 F. Rol. 271. Mo. Py Agr- 
. Mo. 867. Lat. 147. Adm. 2 Lev. 142. Cont. allowed 3 Lev. 440. Per 
Powell Mad. Ca. 102. R. Sav. 89. 2 Bul. 37. 

Vet, if there be a bad Bar and a bad Replication, a Repleader may be 
awarded upon a Demurrer. Bro. Replead. 39. But. Periam the Roll 
of that Caſe could not be found. R. Pl. Com. 138. a. But Periam ſaid that there 
* was by Conſent. 1 Leo: 79. Acc. per 3 J. Poriam cont. 1 Leo. 79. But 
in the Caſe it is doubted. Sav. 89. Semb.'Gro. El. 318. 1 And. 107. 

So there ſhall be no Repleader, where by the Defe@t in joining I 
there is a Diſcontinuance. R. Mad. Ca. 3. 

Or the Defendant made Default at the Trial, whereby be is out of Court. 
K. I Sal. 216. 2 Sal. 579. 4 


* 
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I Iſſue be joined i in Chancery, and the Record ſent into B. R. to be tried, 
for a Defe& in the Venire 2 a Repleader ſhall be awarded in B. R. and 
not in Chancery; for the Record being in B. R. can never be remanded. R. 

J. 28 
; 80 her WEE a Repleader was awarded upon a Writ of Error, but this is 
now obſolete. Per Hale 2 Sand. 319. 2 e 12. 

If a Repleader be awarded or 1. when it ſhould not be, it will be 
Error. R. Mod. Ca. 2. Sal. 579. 

If a Repleader is awarded, the Judgment is quod replacitent, and the freſh 
Pleading begins where the firſt Defect was. R. Mod. Ca. 2. Sal. 579. 

There ſhall be u Coſts on a Repleader, R. Mod. Ca. 2. Sal. 579. 


<< Uervdic, 


(6. x, ) General. 


Verdict" is General or Special. C. Lit. 226. ö. 

A General Verdict is, when the Jury find the Point in Iſſue general] 
As, in Aſſiſe on Nul Tort, nul Difſeifin, that the Tenant diſſeiſtvit, £ non 45 
| ſeifpuit. Co. Lit. 226. 6. 


e 


If the Plaintiff is nonſuited, and the. Jury find Damages, as in Replevin, 5 


it is no Verdict, but only an Inqueſt of Office. * oa El. 412. 


(8. 2.) Special. 


A Special Verdict is, when the Jury find the ſpecial Matter, and thereupon 


the Diſcretion of the Court. Co. Lit. 226. 6. 
A Special Verdi& may be found in all Caſes, as well upon Indictments and 


Appeals as * Pleas. Co. Lit. 227. a. R. 9 Co. 13, 14. Do- 


man. 
In all Actions, real perſonal, or mixt. R. g Go. 1 3» 14- 


On all Iflues joined between the King and the Subject. as well as between 


Party and Party. R. 9 Co. 13, 14. 
And upon any Iflue joined on a ſpecial Matter, or Point collateral, as W. 
as on the General Iflue, R. cont. Dy. 284. 4. R. acc. per all the J. in B. 


and the Opinion in Dyer denied. 9 Co. 14. Douman. Cont. 3 Leo. 48. 2 


acc. Mo. 8 58. 


So by Conſent a Special Verdict may be determined by . at 6 a 


being filed upon Record. Mo. 774. 

But if the Jury find a ſpecial Matter not pertinent to the Point in Iſſue, the 
Court may diſallow the Verdict, and the Caſe muſt be underſtood to 12 ſuch 
in the Books, where the Court diſallows a ſpecial Verdict. 9 Co, 14 | 

As in Treſpaſs for a Thing Tranfitory in A. if the Defendant is — Nor 


Guilty in A. for the Jury ought to ay Not * l or find the r 
Matter. 2 Rol, * J. 2 Se 


(68. 39 "Re 


A Verdict ſhall be given in Court. Co. Lit. 227. "He 


Or may be given privately before the Judge in all Caſes, exce in Criminal 
Ones which affect Life or Member. Co. Fir. 227. b, 3 


But in Criminal Caſes, which affect Life or Member, a privy Verdi 


ſhall not be given. Co. Lit. 227. B. R. Ray. 193. But in other Criminal | 


'Caſes it may. R. ibid. 


Vox. V. | E | | And 
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And where a Privy Verdict is given, if the Judge or any of the Jury die 
before it is affirmed, it is not good. R. Mo. 33. 

The Jury may vary from the Privy Verdict, before it is affirmed in Court, 
C. Lit. 227, 5. R. Mo. 33. R. Dy. 209. 4. 

So they may vary from the firſt Tender of their Verdict in Court, before 
it is recorded. Co. Lit. 227.6. 

But after the Verdict is recorded, they cannot go from it. Co. Lit, 227. B. 

$0 after a Verdict in Writing delivered to the Sheriff on an Extent, it 
cannot be altered, except in- Form. 2 Rol. 712. l. 45. 


. 4.) What Things a Verdict may find. 


(8. 4.) The Jury may find by their Verdict all Things given in Evidence, ma- 
oa Re-terial to the Iſſue, if.it be not contrary to the Record, or the Admiflion of 
8 5 the Parties. 

As they may find Matter of Record, given in Evidence: As, Letters 
Patent, Statutes, Judgments, &c. Hob. 227. 

A Fine or Common Recovery. 2 Rol. 691. J. 23. | PEN 
A Record of an Attainder produced ſub Pede Sigilli. 2 Rol.'694. I. 20. 
So any Record regularly proved. Conf. 2. Rol. . J. 20. Hob. 227. 
80 Matters upon Record ir in a Spiritual ork as, a Divorce Sc. 2 Nu.. 


691. 1.25. 


(S. 5.) 80 the Jury may find Matter of Eſtop , and tho! it is not plead:d and 
An Elpppel. relied at, ry may is found the (lope, judge according 1 Law. G. 
Lit. 227. 4. 
And 1 if a Man makes a Leaſe by Indenture to A. of his own 
Land, whereby A. is eſtopped to ſay, that it was not demiſed, the Jury 
may find ſuch Matter, tho it be not pleaded. Co. Lit. 227. 4. Dub. Cri. 
El. 140. Ow. 96. R. 4 Co. 53. R. Cro. Car. 110. Vide 1 Leo. 206. 
And the Jury muſt find the Eſoppel under Pain of an Attaint. 4 Co. 53.06. 
2 the Jury may find Tenure of the King by Efappel. 2 Rol. 690. J. 5. 
4+ 47. 4. 
7 So they may find a Bond to be made before the Date; tho' the Party is 
ſtopped from ſaying ſo. R. 2 Co. 4. 3. 2 Rol. 690. L7. 706. J. 17. 
Bat where the Plaintiff makes Title by E/oppe/, or pleads and relies upon 
the Effoppel, the Jury cannot find * to the n 1 Sal, * Lide 


Eſleppel, (B.—E. 10.) 


4 228 So the Jury may find a collateral Warranty ; for it bars a Right. Co. Lit. 
-which bars or 227. 4. R. 10 Co. 97. 5. 2 Rol. 690. J. 10. 
avoids an E. So they may find a Condition, which defeats an Bſtate. a Rol. 690. . 30, 
. „„ 
Or à Releaſe of an Eſtate. Cont. per Sbard 26 AT. 8. b. Acc. 2 Rul. 
691. J. 7. 
Or a Confirmation, though they are without Deed. 


(S.7.) Bo they may find a Matter ſpecially for the Plaintiff, on which they could 
24182 not give a general Verdict for him without Danger of an Attaint: As, if a 
Matter, when Man juſtifies by a Leaſe 30 Mar. babendum from Lady-Day before for a 
they cannot Year, and the Iſſue is own FS Leaſe, and a Leaſe is proved of 2 5 Mar. ba- 


| 1 V. Luer bendum from thenceforth for a Year, the Jury may find for the Defendant, 


pon ii. and not ſafely for the Avowant; yet they may find ſpecially, on which the 
Court ſhall give Judgment for the , Avowant, 10 Hob. 7 ye" 2 Rol. 690. 
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So the Tury-may find a general Verdict for the Plaintiff, where the ſpecial , Wh 8 N 
Matter Lo rs, be againſt him: As, in Trover, on Proof of a Demand SE Verdi. 
and Refuſal, they may find for the Plaintiff, but if it be found ſpecially, it when the Spe- 
| will be adjudged no Converſion. Vide Aclion upon the Caſe upon Trover, (E.) on . 

'On Proof of a Voluntary Feoffment to a Son, the Jury may find it frau- rant it. 
dulent as to Creditors, &c. but if it be found ſpecially, it will not be judged 
ſo. R. 10 Co. 56. 6. 5 . 5 

Yet if the Special Matter gives a violent Preſumption of a Fact, it ſhall be 
adjudged accordingly: As, if the Jury find that the Parties declared by a 
ſubſequent Indenture that a Recovery was ſuffered to ſuch Uſes, the Court 
will adjudge the Recovery to thoſe Uſes. R. 9 Co. 8. 6. Mo, 192. | 

So, if they find a Conveyance of One, who fled beyond Sea, to Truſtees 
for Payment of his Debts, and that the Reſidue ſhould be at his Diſpoſal, 
with Power of Revocation, and that he continued in Poſſeſſion afterwards, 
it ſhall be adjudged fraudulent as againſt the King, tho' it be not expreſſly 
found. R. Mo. 194. | | | 


When the Matter of the Iflue is alledged in any particular Place for Con- * (5. 9.) 
formity to have a Venue, the Jury may find the Thing done in any other * in bY 
Place or County. R. 6 Co. 47. a. a Rol. 689, I. 40. Vide Poſt, (S. 15.) other Place or 

As, if an Executor pleads plene Adminiſtravit, and the Plaintiff replies Aſets Wu. 
at A. the Jury ought to find for the Plaintiff, if Aſſets at any Place within Place is only 
or out of the Realm are proved. R. 6 Co. 47. 2 Cro. 55. for a Venue, 

So, if the Heir pleads Nothing by Deſcent at A. the Jury ought to find for 
the Plaintiff, if there are Aﬀets in any other County, or Place. Q. Dy. 271. 

b. KR. 6 Co. 47. 4. 2 Rol. 689. J. 16. R. 2 Cra. 503, | 
So, if there be a Feoffment with Warranty by Tenant in Tail, in Forme- 
din by the Iſſue in Norfolk, the Jury may find Aſſets in any County. 6 Co. 


3 | N 
If Tender of Homage be alledged at D. it may be found in any other 
Place. 2 Rol. 689. J. 50. Vide Poſt, (S. 15.) | 
So, if the Iſſue be of a Thing done out of the Realm, it may be found by 

a Jury of the County where the Action is brought: As, if the Iſſue be, 
whether a Ship demurred at M. in Spain. R. 6 Co. 47. 6. . 

And in ſuch Caſe the Jury is bound to find Matter in another County, under 
Pain of an Attaint. Cont. Bro. Attaint 104. R. 6 Co. 47. a. acc. A 


So, on every general Iſſue, the Jury may find all Local Things, material „. 10 b. 
to the Matter in Queſtion, tho' in another County. R. 6 Co, 47. H-. N o 
As, in an Action on the Sr. 32 H. 8. for buying of Titles in N. where the terial, upon 
Bargain was for a Title of Land in another County, upon the general Iſſue => — 
the Jury ſhall find the Value of the Land in another County, R. 2 Rol. 

9 „ 3 | . 
In Aſſiſe, they ſhall find Death Cc. in another County, 2 Rol. 689. J. 

** 18 n wa 
In Ejectment, upon Not Guilty, if the Plaintiff makes Title by a Leaſe of 
Land in A. except the Manor of B. the Jury of One County may find that 
the Manor extends into two Counties, and that the Leſſor had Nothing in 

A. except the Manor. R. Hob. 170, 1 BB 


So, when a Bar in a real or perſonal Action is pleaded in a foreign Coun- wo CIR 

ty: As, a Releaſe &c. the Jury ſhall aſſeſs Damages for Land in another ey — 

County, and ſo by a Mean ſhall inquire of a Local Thing in another County, County b 
8 n., 


of which they could not Originally. R. 6 Co. 47. 4. 


14 rn N. 

As, in Treſpaſs 'Quare Clauſum Fregit, if a Releaſe, Arbitrament &c, in 
another County be pleaded and tried there, the ſame Juty ſhall affeſs Dama. 
ges for the Treſpaſs. © 2 Nol. 687. 1. 50. 

80, if a Relexſe Ge. in a foreign County is pleaded in | Aﬀeſe, Aiel, 0 . 
nuge, Sc. 2 Nol. 688. J. to, 8 

80 in Waſt. 2 Nol. 688. 5 

80, in Treſpaſs for breaking his Cloſe, if the Defendant Peach that the 


Plaimiff is a Villein regard. to his Manor in another County. R. 2 Ri 
668. 4. 8 1 


(8. 12.) a6 W ally find'4 Thing 46 b. be done at kudtber Time. when the Day is 
At enother = material: As, in Treſpaſs fot a Battery &c. ſuch a wn. the Defendan 


"I be found Guilty at another Day. 2 Rol. * . A. 
0 Confpiracy. - 2 Bol. 687.4. 20. 
- 86; in 
7 which 82 Dey is 


RS 37 . 


Erba 50 in Ciba Cates Bd or} es Sci ab Offence in another County 
not a Thing than where it is alledged. hate « 32% 27 
1 * K 1 


Cuſes. 5 wi „ 

e. = Is, ben the Plays is Pareet of the Tie, FR N e 
IN hen te in lus in scher Place. R. 6 G. 47 4. D. Hb. 170, 

: of the Ive: 


(S. 15-) 80, in a Local. Treſpaſs, the Jory cannot find the Defendant Guilty in 
When the another County : As, in Treſpaſs for the Cutting of Trees, Graſs ſpoiled &. 
Al. 2 Nl. 688. J. 50. \ 
Nor in fer Place in the ſame County. Semb. 2 Rol. 689. l. 35. 
And if the Jury find a general Verdict for the Plaintiff, in Treſpaſs Quar- 
clauſum Fregit &c. where the Proof is of a Treſpaſs in another Place or 
"County, an Attaint lies, 
5 A 3h in Bucks catinot Hind a Foundation of a Priory i in Oxon, R. 
2 688 
Im an ABI, i. in an Inferior Court, the fory cannot find a Thing iffuable 
dive out of the Juriſdiction. 1 Co. 101. 2 Cro. 503. R. inter Drake and 
| Bear, .T. 15 Car. 2. B. R. 
"But 4 Jory in an Inferior Court may bibs of a Matter for Increaſe of 
Damages, tho' done out of the . 1 Cro, 571. Agr. inter Drate 
and Bear, =: 15 Car. 2. 


(8.16) 80 the jury cannot find a Thing contrary to the Record: 2 Rol. 691, 
connce . 30, R, 11 H. 0. 43.0, R. 968. 09. 3. 
Thing con- And if a Verdict Ends 2 contrary to the Record, it is void as to that, 
a.” 95 Hof hh | 


ought not to i vire of a Th 5 which is agreed b the Par- 
the Jury © 2 Nol. 69 1. * 7 


ky in in og. if the Fern pleads, akvays ready to render Dower, and 
ne Iflue is wherher the Huſband died ſeiſed, the Jury ſhall not inquire whe- 
ther he was ſeifed of an Eftate of which the Wite was dowable ; for this Is 
 corifelſed by the Plea. 2 Rol. 69 1. J. 40. 3 Leo. 80. 

In Waſt, for Waſt in A. if the Defendant pleads no ſuch Vin as A. the 
gary cannot inquire whether there was any Waſt committed, or whether the 

intiff had Land i in A. for it 1s confeſſed by the Plea, 2 Rel, 691. 4. 1 


4 


Pp L E A D E R. 10 

In Aſſiſe, if the Tenant pleads that the Demandant took the Profits gen- bs 
dente Lite, the Jury cannot End that the Tenant was not ſeiſed; for it is ad- 
mitted by the Plea, 2 Rol. 69 1. J. 50. 

80, if a Tenant juſtifies for Common, and Iſſue on the Common found 
for the Demandant, the Jury cannot find that the Tenant did not put in his. 
Cattle. 2 Rol. 692. /. 5. 
la Debt for Rent of 4 Acres, the Defendant vleads that he demiſed 6 
Acres abſque hoc that he demiſed 4 only, the Jury cannot find: a Demiſe of 
leſs than 43 for it is agreed that 4 were demiſed. 2 Rol. 692. 520d: 

If by the Pleading it appears that there is a Manor, and the Queſtion ariſes 
upon the Tenure, the Jury ſhall not find Wen which n the ee 
R. Lut. 1216. 

If the Defendant avows for a Heriot, and dem Tens by Bealty: and 
25. Rent Cc. the Plaintiff admits the Tonure, and traverſes the Preſeription, 
if the Jury finds a Tenure by 12 d. it is not n _ the 1 
ſhall. have judgment. R. 2 Mad. 5. | oy ; Gi 
If he fays that Locus in quo Sc. is Parcel of the Manor of B which iv 
his Freehold, and avows for Damage Fraſant there, if the Plaintiff ctravetſes 
that the faid Manor. is the Freehold' of the Defendant, at en be 7 
that there is no ſuch Manor. R. Dy. 183. 4. ur! 
In a Pracipe againſt A. who pleads, and B. as in Reverſibn prays bo 
received, and the Iſſue is, That Þ. had not the Reverſion in Fee, and the 
Jury find that neither . or B. had any Thing, B. ſhall be received ; for. it 
is contrary to the Admiſſion of the Party, for it is admitted that A. is Te- 
nant, and the Vedi imports that be is not. | LT 


So the Jory * find Matter out of the Iſſue: As, in - ab on Ah (S. 18.) 


gab Award pleaded, the Jury cannot find Matters, which make. the Award nn. 
void, if 3 are not contained | in Go Award itſelf. R. 2 Rol. WHINE Vide 


- In. Wat the Phintiff dedlares ebam a Feoffment to the Ule of the Beten 
dant for Life, Remainder to the Plaintiff, and the Iſſue is upon the 'Feoff. 
ment, and found that there was a Feoffment to ſuch Uſes, the Jury ſhall not 
find that the Uſe to the Defendant was wien b N of "Walt. K. 
per 3. J. 3 Leo. 80. Gb. El. 40. 

Vedic: finds Matter out of the Idus, it is void for nh cho: it 
concludes theteon generally, for or 2gainſt the Plaintiff a Deſendaot, i Hob. 
$3- Vid Poſt, (S. 28. N 2. 

And, tho! the Matte out of the ine deſtroys the Plaintis Title. 
5 g 

It the Plaintiff by Replication pleade Aſſets i in a certain Manner, and the 

Verdi finds Aſſets generally, it will be good. R. 2 Cxo. 1e ft > 1; 5 
But if a Verdict does not directly conclude to the Point in Iſſue, yet it is 
good, if the Court can collect the Point 3 in Iſſue out of the Verdict. Heb. 54. 

As, if the Iſſue be that the Tenant has the Fee, Verdict, that he has No- 

thing, is Bod, Ge x denotes that he has not e Hob. . 


(8; 19; ) And a Verdi ſhall be void. e on 


2A 
So a Verdict! is inſufficient for the Whole, if it * only part of * Idur 8. "TY 0 
and ſays Nothing to the Reſidue: As, in an Information for. Intruſion into a Rad lr 
Houſe and 100 Acres of Land, if the Verdict finds againſt the Defendant fot 1 * 

the Land, but ſays Nothing as ti Hotty: it is ine 0 hp 
Lit. 227. a. RCs | Wy at OE. 


> 
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PLEA DER 

Ia Treſpaſs for breaking his:Cloſe, and beating his Seryant, if it ſays No- 
thing to the Battery. EX. 3 Leo. 83. 

In Treſpaſs againſt Haſband and Wife for beating his Horſe and other 
Treſpaſſes, a Verdict, that the Wife beat the Horſe, and for the Reſidue 
Nat guilty, hut ſays Nothing as to the Huſband whether he beat the Horſe 
or not, is bad. R. Tel. 106. 

„ e * Nil debet for 61. and Men 1 the Refider, 
* oo BY: 2 *. 


as eee 
found as 


cy 
So, in an Action againſt three, who plead ſeverally, if three ſeveral Iſſues 
are 


und there as'a Verdict an two Iſſues only, hut Nothing is ſaid as 
do te nine Hen, itiis void far the Whole. R. 2 Rol. vag. . 5. 

In an Action by {Huſband and Wife for a Battery of both, if on Net Guily, 
the Defendant is found Guilty for the Battery of the Wife, but Not i 
all un to the Battery of the Huſband. N. Hard. 166. 
Vet in Treſpaſt for Battery and Wounding, and Not Guilty 


tothe Wounding 

and Juſtification to the Reſidue, if it finds that he beat and wounded of his 
oven Wi TRAIN Gio <2 he Mis Daily, It by! good. 
K. Ov. E an ene EEC? 

30, in Prohibition, If it ande the Cuſtom: Ge. for the Defendant, but 
fas Nothing s to the Proveeding aftet the Prohibition n. E. 2 Mod, 
Ca. 

But it it may find Part of the Iſſue for the Plaintiff and Part for the Defe- 
dant. Fide Poſt, (8. 26.) 

_ (Pho! the Iſſue is entire: As, in a Weit'of Error t6-v0vveſs a Fine by 
Him in Remainder aftot an Eſtate Tail, if the Defendant pleads a Common 
Recovery in Bar and there is Iſſue thereon, and the Recovery is found of Part 
of the Lata, it is for the Plaintiff for Part, but the Defendant may proceed in 
Error to reverſe the Fine for the Reſidue. R. 2 Rol. 711. l. 30. 

Aa Debt oh a Bill for 30 /. on ws it _ _ for 100). Ale, 
for 200 l. Ni N. Sal. 664. 

S8o, if it finds Words, which imply the whole: Inde, * 5 is: fofficient, tho 
Part of the Iſſae ds hot e found :-As, in for Aſſault and 
Batiery, if lit firids'the Defentane OGuiky of the Treſpaſß abd Aſſault, and (ay 

| Ly —.— Battery; for W it. R. nen. 75 . Cro, E. 

| 54 pra. 1. ; 

So, in an Information for fo ring and oublithing, a Deed, i it finds the 

Defendant Guilty of the Fre and Forgery predict, but ſays :Nothiog 
wy ＋ for the Word Treſpaſs implies it. R. 2 Lev. 111. 
e Jury cannot Hd a Part only of A Deed or Will, but muſt find the 
| Whale, other wife the Verdict — INS: 0 . 

8. 20.) 80 a Verdict js' void which Grids the Matter ſo i Ant there dos 

; A — not appear a good Title for the Plaintiff: As, in Aſſiſe for Rent, if the Jury 

#ben the Im. find a Demand and Refuſal, et fic dilſeifvit, but do not find a Demand upon 

prrfodio ball the Land, it is void; for other Demand is not. a . R. 2 Rol. 693 


17 % 43- 696. J. 10. 

725 . Devi td the Zdeic pays fo mninch, ue d wot fo 
hes b becher the Hole Bes paid or not. R. 2 Rel. 6g8. 1:40. 

fon, Vide Poſt, If it finds chat A had two Sons B. and C. (and ke was | Heir is the 
(3. 35-) = Queſtion) if it does not find which is the eldeſt Son, it is. void; for it hal 


not be intended that B. being named fisſt is the Elder. N. 2 Rel. 699. 45 
K _ Co. Car. 392. | | 


1 


— ha. 4 


- which Farm was detniſed to the Plaintiff by 


are the ſame Name. R. Mo. 41 1. 
dots act ES os. ot nie 


P L. E AD E R. 
I it finds that the Leſſor of the Plaintiff entred and leaſed to the Plain- 


uff who was ouſted by the Defendant, but does not find any Tide in the 
Plaintiff, Semb. 2 Rol. 699. 1. 40. 

If it finds a Leaſe from a College, and Entry by the Bailiff for a Condi- 
tion broken, but does not find an Authority to eater * Deed. K. 2 Rel. 

J. go. 

9%; it Eads a ſpecial Title in A. and that B. entred and to the Plaintiff 
and if A. has Title, for the Plaintiff &c. but does not that B. diffeiſed 
A. ſo that his Entry and Leaſe is void; for it ſhall not be intended char B. 
entred by Diſſeiin. 2 Rol. 700. l. 5. 

If it Cade that 100 Acres of Wood in the Declaration: are Parcel of «Pare, 


Indenture prove, and the Inden- 
ture thews a Demiſe of the whole N exp Opie but does not find 
there was any Co on the Farm, or that ood in the Declaration 
was Coppice, it is not ſufficient to tho Matter intended by the Ex- 
4p + $0 nba ſufficient Vendic for the Flaintiff. len 


JJ vn 
Nins it finds a Deviſe on a Condition procedent, but don't find the Canditon 


R. 2 Rol. yoo. l. o. 

If it finds a Feoffment by a Father, who is Tenant for Life, with Remhinder 

2 his Son, with Warranty to che Plaintiff, and that B. is his only Son by 
ſuch a Wife, but does not find that he js his Son and Heir, and then the 

Warranty will not deſcend upon him ; and it ſhall not be intended, for he 

mann K. 2 Rol. 701: |, 10. Gro, Car. 


391 
'T if it f 6th 2 dert 
ſay en — . t 5 x 711, 4.46 doe oy 
is dead. * 2 Ker. 


If it finds a Deviſe, and does not 1 yy, that 
120. LU EN 

"If « Verdi finds that Juen Wife of B. iu dead, bai the Ius i is who- 
ther t Wife of B. is dead, and. docs not fag that alan ng. Jong 
If, in an Information For: U ſury, it finds Quad corrage”. real. Fit, but 


80, if the Verdi does mot expoiy fn. Mater een. Nap the 


Action, it is imperfect. R. 2 For. [. 146 


As, if it finds an Entry but no-Expulfion.. Pb. 13 15 


80, if it finds Matter ſpecially y. and. finds.an Entry the . 

Plaintiff and then makes a general Concluſion, 1 t Aae 12 0 

the Defendant, or Poſſeſſion, there ſhall be Judgment for W with- 

e Fa Verde des ufd Dunes nd Bots, ic impact 
„it a 1 not it 

Annuity. N. 11 Ca. 56.4. 2 Rot. 7 me hes As in 


Or finds e are T GR: "at for. inſulficient Pamages are, 


as none. 11 C. 56. 4. 


So, in Detinne, if it does not find the Value, 2s it ought, 19G 119. b. 


that 


Or in Yalore Maritagii does not find the Value of the Marriage. K. 100. * 
119. 4. 2 Rel. va. l. 10. 


of finding Dumages and Coſts will beaded by Releaſe 7 


But the Omi 
48 K. 11 Co. 56. 32. 

an Omiſſion of that which the Court Ex gffci 4 1 

be aided by War of Inquiry. 10 C. 129. 4 den ae aß v Fi 

If there are ſeveral Ifues; and a Verdict 

* n al. X 2 N 


922. 4, 


* 69 
7 . 
x # o wb 


r e as 


* 
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in an Action Wand ſeveral, if the Verdict is good as to ſome, iin- 
A as to others, there ſhall be a Venire facias de novo as to all, and 1 
Defendant found Not Guilty, may afterwards be found Guilty. R. 2 Rol. 


722. J. 35.” 2 Cro. 627. 
So, if there be a Demurrer to Part, and Ifve for Part, and the Verdict does 


not find Damages for the Matter in the Demurrer, it is wholly void. Du, 
2 N, 723. L. g. But it may be aided by a Releaſe of Damages on the De. 


ryfirrer, . N Pros. R. 1 Sal. 346. 
"$0 If a Verdict be imperfect, it ſhall not be rectified oy the ſame-Jury, but 


2 Venire de, novo muſt iſſue. R. 2 Cro. z 10. 


0 Verdict is void: 'As, in Debt bait an DevatS, who 


(S. 21.) 80 305 | | 
Tf it be an- . Pieter ie 'aminifiravir, if the Jury find he has Goods in his Hands un. 


muſt kind the FSR Char to a common Intent. Yau. . 
4 9 8 the Marriage of the Heir, and does not oy 
R. g C 4 
i Kad the Se. &5 Elz. for making void frandulent Gomvepurices and 
Pi. not find the Conveyance en for it does not bring it within the 
Statute. '"R. 16 C, 57. . 
"fn" Dover. on nunque l b if it finde that the Huſband wa 
TR con moch as B. and does not ſay bow much.” R. 2 Real. 694 
d. 1775 
In Ejectment, if it finds the Defetdaiit Guilty of eight Piecex.of Land, 
without other Certainty 7 2 Rol. 694. J. 50. Tide Sav. 35. | 
In an Action on a penal 8 tatute, N gives a Penalty for every Offence, 
if "it finds the Defendant Guilty con to the — but does not ſay 
nt + Se XN. 2 Rat 
we a Re D as, tne] To by the Hands of B. off: I0/, 
D. if it finds that de received only one 10“. but does. nc 
NE by Pans” 2 6 98. J. 3 wh Lod 
t was a Demand for t be at D and Fun 
od ff fri : By For Fer of lf « Year then * Ter z J. Lidl. cont, Ser 


wit fine kl "ly Boke, 461 is not faffcient wikhout ang 0 tha 
Was his Heir. i | 7¹ 
In 7 if it 1 W dhe the Defendant Not Guiley'for — 
tainit and finds fpecially for the Reſidue, and it Aae got ap- 
par'h 7 he Revive was R. 2 Ou. 113. 
So; if Feat for 40]. ot ſeveral Contracts, and a Verdict a8 to 30 
cee as to rol. Quid Nil Aber, but it does it lay on which Contrat 
It finds for the Plaintiff tone oof 3 5 3 

fie if it finds Damags 


if it finds 2 e 

W 5 wi fey they rae 21 46 but if the Law wall not, 

85 2 95 13333 

cl So, It be uncertain ber what Thing or Time the Damages ute gives 

"= _— 

* Yet they ma ive leſs or eater Damages'on a Comtinge , and refer 

to the Court. WE 4 I 

2 So on a Covenant to pay 111. fx e Acre of Lipd Mü than wes allely 

ed on 4 Purchaſe, and Breach aſſigned that chere were ſo many Acres |eb 

as amounted to 790l. the Jury ind that there were ſo many Gc. and gde 
be good, tho! they find all the Acres wanting G. 

may taitigate Damages. R. 2 Ral. 703. 6.0 


80 


EZ „and de not 1 Piat V Value. Co. Lit. 2275. a 
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So a Verdict, which finds the Matter in Iſſue only by Argument and In- = 12 
| ference, is void: As, if the Iſſuo be, that a Copyhold granted for three Lives * 
is heriotable, and the Jury find that there never was any ſuch Grant in e . 
that Manor; for it is not found directly that it 4s not heriotable, but only 
by Argument. R. 2 Rol. 693. l. 10. 1 
So, on an Iſſue that by the Cuſtom a Grant may be to three for the Lives 
of two, a Verdict, that a Grant for three Lives is good, will be void; for it 
does not find the Iſſue but upon the Inference, that the Grant of a leſs Eſtate 
is good where the Cuſtom: warrants a greater Eſtate. R. 2 Rol. 693. l. 15. 
If the Iſſue be, whether a .Copyhold may by Cuſtom be granted in Tail, 
a. Verdict, that it may be granted in Fee, is void. Per Hought. 2 Rol 


7 ” 
. 


693. . 20. 


- * * - . 


In Debt, on a.ſpecial Non eſt Factum, for that the Bond was read as an 
Acquittance, Verdict, that. he is lettered, and knew it to be a Bond, and gave 
it, voluntarily, is not good; for it ought to find directly, that it is his Deed. 
2. Rol: 693. J. 25. | nN 5 8 
So, if the Defendant pleads ſelvit, and Iſſue is thereon, Verdict, that the 
| Defendant owes the Money, is not good, for it finds only by Argument 
quod non ſolvit. R. 2 Rol. 693. l. 3 2 S ESL 
So, in Treſpaſs for taking and cutting his Leather, the Defendant ju ſtifies 
| as a. Searcher &c. and that he in ſearching it-cut it More Scrutator*, the. 
Plaintiff replies, Of his own Wrong abſque hoc that he cut it More Scruta- 
tar, Verdict that he cut it of his own Wrong is not good; for it does not 
find the Iſſue but by Argument. R. 2:Rol. 694. J. 10. | 

If the Iflue is, whether the Tenure be of B. Verdict, that he holds of C. 
is not ſufficient. R. 1 Lev. 210. 5 5 D 
In Aſumpfit, if the Verdict finds that the Plaintiff has Damage by Non- 
performance of the Promiſe, it is not good. R. Tel. x7. 

In Trover, on Not Guilty, if it finds that the Defendant converted the Goods 
5 his own Uſe, it is not good, tho' tantamount to Net Guitty. R. Cro. El. 

66. op SOUP AE ATI 4 
80, in all Caſes, a General Verdict, which finds the Point in Iſſue by 
yay of Argument, is void, the' the Argument--or Inference is neceſſary. 


So, if it be repugnant: As, if in Ejectment for 20 Aeres the Jury find (8. 23.) 
a Demiſe for 10 Acres only, and if the Court are of Opinion that this is a 
Demiſe of 20 Acres, then &c. it is repugnant and void for the Whole, 'R. 
2 Rol. 695. J. 330. CPF 
If it finds that A. Was ſeiſed till 1 Feb. and that a Writ of Entry was ſued 
againſt B. and C. tunc tenent', returnable 23 Jen. to the Intent to ſuffer a 
Recovery, here no Tenant to the Præcipe is found; for if A. was ſeiſed 
till 1 Feb. it will be repugnant that B. and C. could be tunc tenent'; and 
therefore it is void for the Whole. Per Hob. but the other F.-cont, Hob. 262. 
In Appeal, if the Verdict finds the Defendant Not Guilty of Homicide and 


Felony, and then finds him Guilty ſe. defendendo. 1 And. 41. | 
On an Indictment for à Riot, if it finds the Defendant Guilty of the Fact, 
and Not Guilty of a Riot. 3 Mad. 72. e 
But if the Thing, which makes the Repugnancy, may be rejected as Sur- 
Pluſage, it is good. Vide Poſt, (S. 286.: .. 
So, in an Action on the Caſe for diſturbing his Common by digging Turf 85 
and a Fiſhpond, the Defendant pleads that he left ſufficient Common, Ver- 
dict, that by digging Turf he has not left ſufficient: Common, that by the 
Eiſhpond he has left ſufficient, and: ſo finds that the Plaintiff has ſufficient - 
Vox. V. ; Pp * : Common 


r L E A D E R. | 
Common, and has not. 195 is good, for it 3s — Du, 


Gre. Car. 405. 


8.44 80, if there be u material Variation between the Verdict and the Declars 
va from the ten A8 — — if che Veni gods a different Contra 
Declaration. 2 Rol. 702. J. 20. %: 4 
In Detinue of a Rand &. if it finds a different Bond. 2 Rel. 703. J. zo, 
ln Hani. r finds 4 dient Prom: - 2 Rel. 703. J. 35. 719. 5 
W 
an Action en che Caſe for Slander, if it node Words materially different, 
tho" of the ſame Senſe, or cqually androm: As, if the Declaration be, 3 
i; Bankrupt, Verdict, E uu be. 2 Nal. 717. 4. 465925 

Or, if the Declaration be, Be is a Thief, Verdi, He fol a Horſe 2 Ru. 
717. l. $0. 

Declaration in the ſecond Perſon, Thee folef Se. Verdi in the third, be 
Aal. K. 2 Relagig. 4. 109. 

80, in Eiedtment, if it finds a different Leaſe. 2 Bal. 204. 135. 719, l 
32 4 50. Heb. 73. Late 93. Herd. 330. 2 Lev. 140. And Vide ibidem, 
what Leaſes are variant. 

NN Waſt for cutting down Trees; Verdict that he du up. 2 Ra. 
720. l. 10. 3t 
| But. ſiall or immaterial Variation does not ad the Verdi Vide 
2 (8. 30.) | 


0 


ene. 


. 25.) ʒ1Ils 0 

Or gives of Action was then incurred: As, in an Action upon the Caſe for ſeducing 

Thbg not in his Apprentice per qund he loſt his Service, for the Reſidue of the Term, 
which not yet exp, ke he aun frre, return and ſerve. R. 
2 Sand. 169, 1 Lev. 299. 

80, ina Aion on 108 Cate Gir building « Mill 3. Fer quod a Cloſe 
mage E g of cam Profit 6 2. Ji amiſs, if the ury. give intire Da- 
mages - 

But in Covenant, if the Plaintiff affiges « Breach for that the Houſe ful 
1 ( DE be inteatad-Ior, any Thing 
n A ex 246, 346. | 


* 8. 26, ) But a Verdict is fuſficient, mY 


12 7 'Bot in is ſufficient, if the SubRance ofthe Tfloe is found. Co. Lit, 227. 4. 

Subſtance of As, in an Iſſue, if A. be Joint-Tenant with B. if the Jury find that 4. 

che Iſſue. has Nothing, it is _ rann wann if he has 
Nothing. 2 Rel. 705.44. 40, 50 0 

In Treſpaſs in Middleſex, the Defendant juſtifies has Wiit in London, the 
Plaintiff replies that he took in Middleſex of his own Wrong without ſuch 
Cauſe, if it finds that he took by Writ in Midaleſex, 1 is ſufficient, for the 
Effect of che Iſſue was upon che lace. 2 Rol. 706. l. 2. 

In Audita Quertla upon Payment after Execution, and Iſſue thereon, if 
it finds a Payment en it eee ee ee -Subfiance, 
and the ar not material. R. 2 Rol. o. . 1757. | 

On an Iſue, if taken by Ca. Sa. if it finds a Taki ng. by 48 alias Capia, 
it is ſuffcient. R. E. 54. ee 4 10. and mary c. ibid. 708, 


709, 711. M. $58. 

la e Leaſe of a Manor is base tha Tenements in 
which are Parcel, — omar If it finds that he demiſel; 
Farm, called the Manor, whereof the Tenements in which are Parcel, and 
that there are Copyholds but no. Frecholds there, tho' this is not a Manor in 


& | Law, 


1 
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Law, yet it is ſufficient ; for the Snbſtance is, a Demiſe or not. R. 6 Co. 
2 Rol. 712. J. 5. 
Tre —— A. = ia the Realm 1 Aug. 3 Car. and remained 5 Years 
without Entry or Claim to avoid a Fine, if it finds he was 4 Car. and not 
3 Car, it is ſufficient, for the Time is not material, if he was 5 Years with- 
out Claim. R. 2 Rol. 713. J. 10. 8 l 4 
Iſſue in. Treſpaſs, whether the Land was the Freehold of A. if it finds 
that as to two Parts it was the Plaintiff's Freehold, and the other Part A. g 
it is ſufficient; for it finds as much as proves the Action not maintains le. 
R. Cro. El. 157. BS PSS 
In Prohibition, it was ſuggeſted that a Modus of 45. Time whereof Oc. 
was paid, and Iſſue upon the Modus, and it was found by the Verdict that 
there was a Modus of 45s. 6d. R. that the Defendant ſhall not have a Con- 
ſultation, for a Modus is found, the' it is not the ſame as was ſuggeſted. 
Gro. Bl. 849. 3 1 * 
So, it is ſufficient, if it does not find the Words of the Iſſue, but Words 
tantamount : As, if the Tflue be, whether the Plaintiff babut et gaviſus fruit 
Offcium prædictum, Verdict, quod occupavit, is ſufficient. R. Mo. 401. + 
| $o, it is ſufficient, if it finds ſo much of the Iſſue as maintains or avoids 
the Bar, tho! it does not find all the Words of the Iſſue: As, if the Obligot 
pleads ſolvit ad Diem, the Plaintiff replies that the Defendant, nor A. and B. 
joint Obligors, nec eorum aliquis ſouvir, and Iſſue thereon, if it finds that the 
Obligor Nen ſofvit, it is ſufficient. R. Cro. Car. 6, 7. 
So, it is ſufficient if it finds the Defendant-Guilty for Part only of the De- 
mand or Charge in the Declaratien: As, in Treſpaſs, if it finds him Guilty 
for Part only of the Treſpaſe alledged. Vide 2 Rol. 68g. J. 20. 703. J. 25. 
704. I. 5, 10. Vide Ante, (% 19.1 | _— TE 
In Ejectment, if it finds him Quilty anly fot Part of the Lands of Tene- 
ments demiſed. R. 2 Rol. 703. l. 40. G. El 13, 3 Lev. 334. | 
So, in an Action upon the Caſe, for putting in Cattle and conſuming his 
Common, if he is found Guilty only for depaſturing the Common, and not 
Guilty for putting in the Cattle. R. 9 Co.112. 2 Rol. 704. J. x5. | 
So, in an Information apon a penal Statute, if it ſinds only one Tefendant 
Guilty, or only in Part, R. 2 Rol. 707. l. 30, go. 708. 4. 5. Gro. El. 835. 
So, in an Action for Words, van flale my Horſe, and another Count for 
charging with Felony, if it finds that he did not charge with Felony, but 
finds the Words, it is ſufficient as to them. R. 2 Rol. 710. /. 5. 
So, in Account, the Defendant pleads to Part Bailiff to the Plaintiff and 
a Stranger, if it finds him Bailiff to the Plaintiff for fo much, without more, 
it is ſufficient. R. Av. 548. 5 1 VE | f 
Otherwiſe, if the Declaration is upon an intire Contract, Promiſe &c. for 
then, if it finds againſt the Defendant for Part, it is a material Variation. R. 
2 Nl. 708. J. 20 ad 45. FoF7. l. cc. | 


So, omitting to find a Thing net material dees not aveid the Verdict: As, (5. 27 
if it finds that A. was {eiſed and deviſed to B. paying Debts and Legacies, Pied“ 
and refers to the Court what Eftate paſſed, it is not material, tho' it does not mawid. 
find whether B. has paid the Debts and ies; for it is a Condition rather 


than a Limitation, R. 2 Rel. 699.1. 3. e 
fjeptuagent' i5 quinguagent” Libris, 


| So, in Debt for' 750. upen a Bond pro feprun 
if the Jury finds that the Defendant made the Bond, it is ſufficient, without 
finding that it was intended for 750/. R. Hol. 116. of VISA | 
So, in Treſpaſs, or Reſcvus, if the Defendant” alledges that A. tenuit by 2 
Rent and Heriot-Sevvice, and juſtifies for a Heriot, it is ſufficient, if it 
_ a Tenure by Heriot-Service, tho' not for the ſame Rent. Semb. Cro. 
799- e 


Otherwiſe 


4s RUE BUALADE BY Rf 
| "Otherwiſe in Re young for the Avowant - ought to FE the Tenure al. 


(S. 286. And Su juſage ſhall not hurt: As, if the Jury :fiod a direct Verdict for 
1 the Plaintiff or Defendant,. and then add uncertain or contradictory Matter, 
j Vide ſeveral Caſes, 2 Rol. 695. 1. 55 15, 35. 1 Leo. 92. R. Mo. 431. R. 
Co. El. 480. R. Cro. Car. 130, 76, 174. R. 2 Sand. 308. Sau. 112, 
; Vide Poſt, (8. 40.) 

As, upon a Non eft fatlum, if it finds that-it was s his Deed, but n 
e the Date. 2 Rol. 706. |. 17. 

I the Iſſue be, whether A. and B. enfeoffed, if it finds that 4. and B. 
did not enfeoff, but that A. alone enfeoffed, the laſt Clauſe is void. 2 Nu.. 

6. 12 | 
IN dier, that an Executor adminiſtrauit vel ad Uſum proprium diſpoſuit, 
is good, tho' in the Diganive, and one Way had been chem. R. 
Hab. 4 49. 

If it finds Is Preſcription alledged, it is good, tho' it finds more. R. Hb, 
117. R. 2 Lev. 253. Mod. Ca. 4. 

It it findsa Demiſe for Life Upon the Land, but no other Liyery.. R. Cre, 
El. 482. 

Or, quod A. 10 Jun. Jemiſit Sabeiidumn 4 Die Dar-, and Livery 23. Jul, 
this being repugnant ſhall be rejected. R. 2 Cru. 153. 

So, in Ejectment for 12 Acres of Land, if the Defendant is found Guilty 
For 20, the Plaintiff ſhall have Judgment-for 12. R. 2 Rol. 707. l. 5. 

In an Action againſt Huſband and Wife for Woitis by the Wife, if it is 
found that the Huſband and Wite ſpoke, ãt ſhall be Surpluſage: as to-the Huſ- 
band, and a good Verdict againſt the Wife. N. 1 Rot. 216. . R. 2 Rol. 433. 

o, if the Jury find that. the Defendant committed Waſt and ſold, and 
then find the Particulars of the Waſt but no Sale, the firſt Part being only the 
Title of the Verdict ſhall be rejected as Surpluſage. R. 2 Sand. 255. 

So, if it finds ſo . much for Damages, 70 "be paid in Dying F it can be, the 
laſt Words ſhall be rejected. R. Cro. Car. 219. 

'So, if it finds the Matter in Iſſue and other Matter out of the Ifve, which 
makes contra. Vide Ante, (S. 18.) 

80, if Tenant by Receipt pleads that A. was ſeiſed for Life, Reverſion to 
him, the Demandant replies that A. was ſeiſed in Fee, and Iſſue thereon, 
a Verdict, that A. had Nothing in the Land, nor the other in Reverſion, is 
for the Tenant by Receipt, for it is found that 4. had not the Fee, and the 
other is Surpluſage. 1 Rol. 705. J. 40, 50. 3 Lea. 806. 

So, on an Indictment for Barretry, if the Jury find the Defendant Guilt 
preut Sir T. F. verſus eum queritur, where the Indictment was found at the 
Aſſiſes and Sir T. F. only joined Iflue for the King as the King's Coronator 
et Attorn' in B.R. it will E good, and preg. Sr T. F. . eum queritur re- 
| e as Surpluſage. R. 2 Sand. 308. : 


S. 29.) But when the Surpluſage tends to the Prejudice of the Parties, it is bad: 
TIE —_ As, in Treſpaſs for Aſſault, Battery and Woundiog, the Defendant juſtifies 
Prejadice af the Aſſault and Battery, and Iflue is thereon, the Jury find the Defendant. 
the Party, Guilty for the Aſſault, Battery and Wounding, and give intite Damages, it is 

bad; for Damages are given for the Wounding, which was nat in * 


fer 3 J, H mt. x Sid. 9 P. ; 


(S. ww. Nor a ſmall Addition or Voriation: As, if the EI ap FR be of Land is is 


| 3 8 Spreton and 8 and: _ SO of Land 5 in JO and HE Beg 
5 * R. 1 Sid, 27. | 2 1s 
FI | * N 1 
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In Aſunpſit, if the Jury aſſeſs Damages Occafione Debiti prædicti, where 
it — 1 . Aſumption' prædict'. R. Rol. 696. 
. In an . upon the Caſe for an Eſcape againſt the Gaoler of the Priſon 
of the Caſtle of M. a Verdict, finding that Defendant is Gaoler of tlie 
Priſon there, and permitted the Eſcape, but that there is no Caſtle there, is 
good. R. 2 Rol. 712. J. 2. 15 
In an Action fo Slander, if the Declaration and Verdict vary by the Ad- 
dition, Omiſſion, or Change of any Words, which are not material for the 
Maintaining of the Action, or Increaſe of ＋ R. 2 Rol. 717. J. 15 
ad 50. 718. J. 20 ad 50. R. Hob. 180. R. Tel. 152. 
i iſe, if the Words are totally different, tho' of the ſame Senſe. 
Vide Ante, (S. 24.) : l 

In an Action on the Srat. 2 Ed. 6. for not ſetting out of Tythes, and De- 
Claration upon a Leaſe, if AH. ſo long live, and continue Parſon, if it finds a 
Leaſe sf A. ſo lung hoe, without more, it is ſufficient ; for it determines if he 
. religns, or docs not continue Parſon, and therefore the Subſtance is found ; 

for the Words omitted are what the Law implies. R. 2 Rol. 918. J. 5. 

In Ejectment, if it finds a Leaſe not materially variant. Vid 4 Loo. 14. 
2 Rol. 704. I. 30, 40. | F 

In "Treſpaſs, if it finds him Guilty in a Moiety of the Land deſcribed in 
the Declaration, in the other Moiety Not Guilty. R. 2 Cro. 183. 

So, if it varies in a Point collateral to the Matter in Iſſue: As, if A. 
avows and pleads a Leaſe for 21 Years, and a Grant of the Reverſion to 
him, and the Grant of the Reverſian is traverſed, if the Jury find a Leaſe 
variant from that pleaded, it is not material. R. 2 Rol. 7og. J. 25. A 

If the Iſſue be on a Feoffment to the Uſe of A. for Life, and afterwards to 
C. in Tail, if it finds a Feoffment to the Uſe of A. for Life, and then to 
other Uſes, which are determined, and then to the Uſe of C. in Tail, it is 
good; for the Uſes determined are not material. R. 2 Rol. 712.4. 20. 

In Aſampfit by Aﬀignees of Commiſſioners of Bankrupt for 40 l. if the 
Verdict finds the Debt 35 . only. R. Al. 28. „ 

So, if a Verdict varies from the Sum demanded, it does not prejudice: 
As, in Debt, if it finds leſs due than was demanded; for the Reſidue may 
be paid. R. 2 Rol. 702. J. 50. | 

So, in Aſumpfit, on the Cuſtom of Merchants, that either alone ſhall pay 
Money promiſed by two to be paid at certain Days, when they are found in 
Arrear on Account, if the Verdict varies as to the Days of Payment, the 
Days being paſt. 2 Rel. 703. I. 5. Kare: 

So, if a Verdict finds a Variation, when, notwithſtanding, the Matter found 
is ſufficient to maintain the Iſſue, the Verdict is good. 8 


As, on a general Verdict, all Circumſtances, which warrant the finding of the And it is ſoF- 
Jury, ſhall be intended. 2 Nol. 694. l. x. TY — 
So, if a Man may leaſe, reſerving the moſt accuſtomable Rent for 20 plied by la- 
Years before, if the Jury find 2 Leaſe, rendring the cuſtomary Rent, it is tendment. 
| ſufficient; for it ſhall be intended the moſt accuſtomable for 20 Vears, for 
cuſtomary extends to all precedent Time. R. 3 Co. 9. Heydan. 
A Bargain and Sale found, without mentioning the Conſideration, ſhall 
de intended, upon good Conſideration. Cro, El. 819. R. 2 Rol. 699. 110. 
t — em of a Deputy, &c. found, ſhall be intended, by Deed, R. 
9 51. 5. „ | > 7-3 4 n 18 
A Preſentment aſter a Reſignation, a Conſent to the Reſignation ſhall be 
intended. R. 2 Cro. 64. 14. 6r. N THR ”m 41 | 
Vor. V. n . If 


And incident and neceſſary Circumſtances ſhall be ſupplied by Intendment, 8. 21.) 


may be (up- 


— -. 
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If it be found that he was ſeiſed in Fee, and made a Will, upon which 
the Queſtion ariſes, it ſhall be intended that it was Land in Socage, and thy 
or deviſed it by his Will, tho' it be not directly found. R. 2 Rol. 696. J. 20. 
KR. 2 Rol. 223. | 
hs that he died ſeiſed. R. 2 Rol. 697. l. 35. Vide ſeveral Cafes tt the 
Jame Effet. 2 Rol. 698. J. 20. 35. R. cont. 2 Rol. 699. J. 20. 

If Letters Patent are found, they ſhall be intended under the Great Seal 
R. 2 Rol. 699. J. 35. 

If it finds, that A. recogn' ſe debere before the Mayor of the Staple, it ſhall 
be intended that it was by Writing obligatory, and according to the Form 
of the Statute. R. 4 Co. 65. 6. 2 Rol. 700. J. 35. Hob. 55. 

If it finds a Court- Baron held at the uſual Place, it ſhall be intended within 

the Manor. R. 9 Co. 51. Hob. 56. 

If the Jury find that the Defendant was not taken by a Ca. Sa. but by an 
Alias Capias, it ſhall be intended that the Alias was on the ſame Judgment, 
and between the ſame Parties, otherwiſe it would not have been doubted 

whether the Alias was ſufficient. _ 2 Rol. 696. J. 50. Hob. 5 5. Vid 
Co. Car. 458. 

So, it ſhall be intended, that he was kept in Execution, for it is conſe- 
quential on the Taking. R. 2 Rol. 697. l. 10, Hob. 56. 

_ Treſpaſs in four Acres of Land in A. and B. Verdict of the third Part of 
two Acres, and it does not fay in what Vill, it ſhall be intended that every 
Acre was in both Vill. R. Tel. 228. Cont. Sav. 35. Acc. Cro. El. 465. 
If it be found that a Man Virtute Warranti made a Leaſe, it ſhall be in- 
tended that he purſued his Warrant, tho all the Circumſtances are not found, 
R. Cro. El. 167. 

If a Verdict finds a Leaſe by Tenant in Tal, it ſhall be intended that he 
continues alive. R. cont. Cro. El. 407. Vide ante, (S. 66, 67, 68.) 

Tf it finds a Grant by Patent, and ulterius Grant &c. it ſhall be intended 

by the ſame Patent. R. 2 Brown . 232, 4. | 

If it finds a Deprivation by a REZA it ſhall be intended well made, R i 


fon. 393- 


(S. 32.) -Bo; Words Gall have a reaſonable W As, in Aſſiſe, if the 
5 ow 1 Jury find that the Defendant is Tenant and diſſeiſed the Plaintiff, it is ſuff- 
lutendment. Cient, without ſaying, that he is Tenant of the Freehold, or that the Plaintif 
was ſeiſed and difſeiſed ; for it ſhall be intended that he is Tenant of the 
Freehold, and not by Statute Merchant or otherwiſe, R. 2 Rol. 693. J. 40. 
If the Jury find the Contents of a Deed &c. and afterwards the Deed 
in hec Verba, the Court will judge on the Deed itſelf; and not on the Col- 


lection of the Jury. Vau. 77. 


(8.33) 80, if a Verdict finds that A. granted to his Companion, the Court con- 
—— ſtrues it, that he releaſed; for this is the Pome e Tſe from one vw 


able 


tied. tenant to another. 2 Sand. y. 


(S. 34.) But Intendment does 1 not aid a Matter, which ſtands indifferent and 5 
* who — material: As, that Rent was demanded upon the Land. Vide Ante, (S. 20. 
not aid. If it finds a Bargain and Sale, it ſhall not be intended that it was 40- 
rolled. Hob. 262. 

Kr if it finds a Fine, - it ſhall not be intended with Proclamations. "Hb 
v 2025 -: ' 
Tf it finds a Gaoler ih decent at the Time of the Eſcape, in an Action 
againſt the Superior, it ſhall not be intended that he was ſo at he Time af 


the Acton. R. Eq. Ca. 527. 40 
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So, it ſhall not be intended that no Damages were given for a Thing, 
which is ſenſible, tho! inſufficiently alledged. R. 1 Sal. 129, 364. 


(8. 35.) When verdict dided by a ſpecial Concluſion, 


So an imperfect Verdict may be aided by a ſpecial Concluſion ; for the (s. 35.) 
Court will not doubt of any Thing, but what is referred to the Court by the >See 
Verdict. R. 5 Co. 97.4, R. Mo. 268. 2 Rol. 698. J. 30, 40. 702. l. 10. ing but that 
D. Lit. 94, 134. 4 * | which is re- 
As, if the Jury refers, whether a Reſignation &c. be good, whether there tt. 

was a Reſignation ſhall not be doubted. R. Tel. 61. 2 Cro. 64. 
If Entry be lawful, it ſhall not be doubted whether 4, who commanded 
the Entry, was alive. R. 3 Leo. 152. | 

Nor ſhall it be doubted whether the Defendant's Title is good, tho' none 
found, if the Plaintiff's Entry is not lawful. R. Cro. El. 438. P 

If the Jury find the Defendant Guilty, if the Will was executed, it ſhall 
not be doubted whether the Deviſor was ſeiſed. R. Eg. Ca. 256. | 

So, if a ſpecial Verdict does not find a Title for the Plaintiff, but con- 
cludes, if the Patent be good for the Defendant, if not for the Plaintiff, if 
the Court judges the Patent void, the Plaintiff ſhall have Judgment, for the 
Court will intend that the Jury were ſatisfied that the Plaintiff had a good 
Title, if it was not avoided by the Patent. R. Cro, Car. 22. | 

So, if the Jury conclude, f . the Deviſe is in Fee, for the Defendant, it ſhall 
not be doubted whether there was other Land in Fee to ſupply the Deviſe to 
the Plaintiff. R. Cro. Car. 130. [adn ance 1 | 

Tf ſuch Goods were diftrainable, for. the Plaintiff, it ſhall not be doubted 
whether there was a good Cauſe for the Diſtreſs. Semb. cont. 1 Sal. 249. 


So, if a Verdict finds a ſpecial Matter in Aſſiſe, and ſays beſides, that (s. 36.) 
the Plaintiff was ſeiſed and diſſeiſed, ſuch ſpecial Concluſion waves the ſper _ - x74 
cial Matter. 2 Rol. 696, J. 20. 3 

If the Plaintiff declares upon a Leaſe by Father and Son, the Jury find a the ipecial | 
Leaſe by Father and Son, but that the Father was Tenant for Life, Re- Matter. 
mainder to the Son, and ſo it was a Leaſe by the Father only, and a Confir- 
mation by the Son, and concludes. whether it was a good Revocation ; on 
ſuch Concluſion the Court does not take Notice of the other Matter. R. 


Jon. 393 OE 


So, a ſpecial Concluſion on a ſingle Point KF Imperfection in other Parts (8. 37.) 
of the Verdict: As, if the Jury find a ſpecial Matter, and conclude, / the So a ſveciat 


Leaſe found be a Revocation &c, this aids a Variance between the Declaration xy 
and Verdict. R. 2 Rol. 70 1. I. 30. | | feds, 


So, ſuch a ſpecial Concluſion aids a Repugnancy between one Part of the 
Verdict and another. R. 2 Rol. 7o1. J. 45. Hob. 54. | 


(8. 38.) But a Concluſion does not aid. | 


Yet the Concluſion does not aid, when it is not warranted by the Pre- (8 48.) 
miſſes: As, in Aſſiſe for Rent, if the Jury find a Demand and Refuſal of If it be con- 
the Rent, er fic diſſeißvit, without finding a Demand on the Land, it is not ſuf- Pens 
hicient ; for the Concluſion is only their Deduction from the Premiſſes, and A 
therefore it ſhall not be intended from thence that it was upon the Land. 

N. 2 Rol. 693. J. ro. | | e Ks 

And when the Jury make a Concluſion contrary to what the Law and 

the Court would adjudge on the ſpecial Matter before found, on which their 
| R Concluſion 
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Concluſion is founded, the Court will judge upon the ſpecial Matter. T. 
53. Vide 3 Leo. 112. R. Mo. 105, 26g. 

As, if the Jury find a Receipt by the Executor of Rent due after the Death 
of the Teſtator on a Leaſe for Years, and conclude, $9 ers, the Court wilt 
_ _— for yo Defendant ; for the Rent runs with the Reverfion, Dy. 362. 


I it n + ſeiſed, that B. entred and leaſed to the Plaintiff, and if 4 
| has Titte, for the Plaintif, but dees net find that B. centred. by Diffeiſin, 
which ſhall not be intended, and then his Leaſe to the Plaintiff is void, tho 
the Jury doubt of Nothing bot the Seifin and Title of 4; yet the Cour 
. will not give Jodgment for «hd Pint K. 2 Nl. 700. J. g. ä 


8. 30 So a Verdict, which finds Matter ost of he Ihe, is void for. fo much, 
Or if th he 9: the! thereon & conctudes generally For cr gen the Plaintiff ot Defendurr, 


ant of the Vide Ante, (S. 18.) 

Frae As in Anneity by Preſcription, an Eibe 6n the Preſcription, if the Ju 

ES: find he Patvipits, but chat Nothing via 4a Atta, ye Varel 
be for the Piet. E. 54%. 

(8. 40.) 80, . Verdi, un afterwards Kinds ei 
0 he Genz. Matter, upon Which the Law wall: uy wite dive Verdi, and 
ral Verdict. ſubmits the Whele ts the Court, te give Judgment according 

to the ſpecial Matter. Mob. 53. oh Dar 1, 5 ae v. Car. 212. 
As, if the Ide be, whether . was taken By a Cap. ad Jatisfaciendum, and 
Pi an pt oy away | Boe this” 0n-the tine Jody | 
cat he one taken. by an [ther Co. 56. and By Sr. R. Hob. $3. 2 N. 
6 20. 

ff tive be on an Afmpf to ſave Ball harmleſs and the Jury find that the 
aſſutned, but that the Bail was condernned at the Suit of another, 
wer in the Salt againſt him for whom he was Bail 8 


(8. 41.) A Verdi needs not preciſe Certainty. 


A Verdict needs not preciſe Certainty: As, if the Jury find a Commiſſion 
ſecundum Formam Statuti, it is ffficient, tho' it does not thew the Statur 
| purſued in all Points. 5 C. 7.6. de F. Ecel. | 
= So, if it finds that it was not Parcel, but was demiſed as Parcel, Pretextu 
ES \ * 727 fuut reputed Parcel, u is ſufficient on Iſſue, whether reputed Parcel. 
JW R. 1 191. ; 


(8. 42 ) Nor Certainty i in a Thing not mag 


So Certainty is not in a Caſe where it is not tmnterial: As, in Debt 
„„ Notbing by Deſcent, if the Jury find that he had 
=. | divers Lands without ſaying what, it is ſufficient, for, 1 a falſe Plea, there 
1 | ſhall be a general Verdict againſt him. without E SH R. 2 Raul. 
1 694. L 40. gc. 4 et . 


5 (8. 43) 80 a Vene is aided a a Finding to Pit + the 
80 1 Veit ve Med taking it only u ene Bart of {ich 
ration, and not = the Whole, | a Aae 


And it may be taken upon any Part of the Declaration, to which the Evi 
| dence 1 ls applicable. Per Holt, 1 Sal. 1 3 ; A 


BY - | (8. 44.) 7 


y EE BP EE K: 
(8. 44.) By Amendment. 
When a Verdict ſhall be amended. Vid, Amendment, (P.) 


(8. 45.) When a Verdict ſhall be avoided. 


After the Departure of the Jury from the Bar, they may return into Court 
to hear any Evidence, of which they are in Doubt. 2 Rol. 676. J. 10. 


Cro. El. 411. 2 Rol. 715. J. 20. 1 Leo. 305. R. 2 Rol. 262. Mo. 452. 
Pal. 326. | 

"ol if a Witneſs delivers to them a Bundle of Writings, which were ſhewn 
to the Court, but ſome of them not read as Evidence. R. 2 Rol. 714. /. 10. 

Tho' the Jury ſay, that it was laid afide, and not inſpected by them; for 
—_— to inform the Court of it. R. 2 Rol. 714. J. 25. 

, if the Jury receive Money of the Party or his Agent, after De e, 

before they have agreed on their Verdict, the Verdict ſhall be avoided. Per 

2 F. Wray cont. 1 Leo. 18. — OI.” 
Dr eat or drink at the Charge of the Party. Co. Lit. 227. 2 Rol. 713. 
J. 50. 1 Leo. 133. | | | | 

Or throw Croſs or Pile, and give a Verdict accordingly. R. 2 Jon. 83. 
R. 2 Lev. 140, 205. F | 

So, if a Party, or any for him, delivers a Letter or other Writing not given 
in Evidence to any of the Jury, and a Verdict is given for him. Co. Lit. 
| 227. Þ. & e042 


Or a Writing ſhewn in Court, which the Jadge ſaid was not material to 


the Iſſue. Cont. per Poph. Qu. per Roll, 2 Rol. 71 5. l. 15. 


Or a Bundle of Writings, ſome of which were read in „ ſome ſhewn 


to the Court, but not read in Evidence. R. 2 Rol. 714. l. 10, Vide Lit. 69. 
Pal. 326. _ | 

Tho' the Jury ſay, they did not inſpect them. 2 Rol. 714. I. 25. 

So, if the Party gives to any of the Jury, before he is ſworn, an Eſcrow 
of the Evidence afterwards given, which he ſhews to his Companions, R. 
2 Rol. 714. J. 45. 715. J. 42. Sti. 383. bye 

So, if the Plaintiff ſays to the Jury upon their re, E is as clear for 
me as the Noſe of my Face; for this is New Evidence, and ſtrongly perſwades. 
R. 2 Rol. 716. J. 10. . 3 

A Thing of ſuch a Nature, as will avoid a Verdict, muſt be returned on 
the Pgſtea, and cannot be ſurmiſed, R. Cro. El. 616. 3 Lev. 267. R. 
2 Rol. 262. Pal. 325. | | 

And Eating and Drinking at the Charge of the Party ought to be alledged 
N Verdict received, and not afterwards. R. Mo. 17. Semb. 15 H. 
7. 1. 4 TE 

But if ſuch Matter appears by Affidavit afterwards, the Verdict is uſuall 
diſcharged. . 2 Lev. *, pike 9 mY 

And, if the Thing, wherein the Jury miſdemean themſelves, is by the 
Act of the Party who has Benefit by the Verdict, there ſhall be a New Trial, 
otherwiſe the Jury only ſhall be fined, Per Holt, Sal. 645. 15 H. 7. 1. 6. 


But, if the Jury take with them Deeds Ge. 
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(S. 45.) 
By Miſde- 
meanor of the 


But if the Jury examine Witnefles by themſelves, tho Nothing is ſaid but Jury and Far- 
the Evidence, which was given in Court, the Verdict ſhall be avoided. R. de. 


* 


given in Evidence, it does (8. 46.) 


not avoid the Verdict, tho' it was without the Direction of the Court. NR. When nos. 


| Cro, El. 411, Par Halt, Sal. 645. | $5 ** 


Vor. V. NN 5 


* 


— 


P L E A Do E K. 


So, if they take Books, Writings without Seal Ge. given in Evidence 
without the Conſent of the Parties, or of the Court. R. Cro. El. 411. 2 Ru 
715. Co. Lit. 227. Mo. 452. 
| Tho! they take them. den tho Party, c. his Agent. N. v. EI. 411. 
2 Kol. 715. J. 10, 50. 716. |. 5. 

So, if mo. roo Depoſitions ſhewn in Evidence, , tho' all were not read in 
Court. Lit. 6 

80, if «Juror ror hinbelf ſhews to ud gy 7 era Writing not given in 

Evidence, this does not avoid the Verdict, if he had it not * 8 Party 
or his Agent. R. Cro, El. 616. 2 Roh, 71. J. 35. Mo. 546. 

So, if the Plaintiff ſpeaks to the Jury, if he gw Noting of the Cant 
R. 2 Ro. 716. 4. 

Or, if a juror challenged and deen ſtands with the Jury for half 
an Hour, if he does not give Evidence. - R. 2 Rol. 88. 

So, if the Jury cat or drink before the Verdict, if In be mat at the Charge 
of the Fatty, R N Ca. Lit. 227. 6, 2 Rol. 713.1 1 45, 55. R 
1 Leo. 133. 7 R. Mo. 33, 599. © 

* ad Ster. the INE Ong are agreed. d. Lit 227. 


"Be. 0 E and drink in View of the Judge: with the Conſent of the 
Court. 20 H. Ts J+ b.- . | 


After Verdi&t a Man may alledge any „ Thing in the Record,” in Arreſt of 
ﬆ of Fadgment, which may be aſſigned for Error after Judgment. 2 Rel. 516, 
. 30, 45. 1 Sal. 77. 

So after interlocutory, before the principal, Jodgment. R. Cro, El, 914, 
235. 1 Leo. 309. Cont, 1 Vent. 253. Acc. 2 Mad. Ca. 265. | 

And Judgment ſhall not be entred till 4 Days after Verdict, if there are f 
many within the wa becauſe the Naindif mey wore in Arreſt of Jud 
ment. R. 1 Sal. 

Otherwiſe, if ere are not 4 Days within the Term. 1 Sal 7 

So, any Thing which ſhews the Writ abated, but if abateable only, it 
not ſufficient. 1 Sal. 77. 

If on a Motion e Boks 00 f 10 and after- 
wards the Court is divided, there cannot be ment. 1 Sal. 17, 

Otherwiſe, if the Court be divided on the firſt Motion. 1 Sal 17. 

But he cannot aſſign Error in Fact in Arreſt of Judgment. 2 Re, 716. 


J. 20. 


As, ae the Plaintiff is an Infant, and appeared by Attorny, Bro, 4- 
P 
© Nor a Matter of Record, which does not appear by the. * Record, as 
Want of an Original, Warrant of Attorny &c. 1 Sal. 77. 
Nor can move in Arreſt of Judgment, if the Roll where the Judgment 
ſhould be Ss or the Poſtea, i is not in Court. Pr. Reg. 247. Mod. Co. 
24. 1 Sal. 78. 

So, after Judgment Qued capiatur upon an Indiftenent or Information be 
thall not move in Arreſt, for the Judgment is final. 1 Sal. 78. 

Nor after a Nonſuit. R. Lit. a 53. 
Ia B. R. he may move. in Axxeſt —— 4 Days after the 
Poſtea brought into Court, in C. B. only within 4 _ after the ence- 


ment of the Texid 1 Sid. 36. Lut. 11. 
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So a Verdict may be avoided by a contrary Verdict between Others. ws 458. 
But, if there be a Verdict in Quare Impedit, that A. was not admitted c. ge t Vesdig 
upon the King's Preſentation, a contrary Verdict in a Right of Advowſon upon another 
between the King and others, not Parties to the Qzare Impedit, does not Vue: 
void the Verdict in Quart Impedit. R. Cro. Car. 590. «| 
So, if a Verdict upon another Iſſue in the ſame Action be inconſiſtent : 
As, in Treſpaſs againſt two, if One pleads Not Guz/ty, and it is found againſt 
him, the other pleads, given by the Plaintiff, which is found againſt the 
Plaintiff, there ſhall be Judgment againſt the Plaintiff on the firſt Verdict 
alſo ; for the Title appears againft him. Hob. 54. Mod. Ca. 10. 2 Cv. 134. 
Otherwiſe, if the Defendants are ſued ſeverally. Hob. 54. | 
So, in Trover, if one Defendant pleads Not Guilty, and is found Guilty, 
the other pleads a Releaſe, which is found for him, the Plaintiff ſhall not 
have Judgment againſt him who pleaded Not Guilty; for being jointly 
charged, the Releaſe to one diſcharges both. R. 4 Mad. 379. 
So, in an Action againſt two, One is found Guilty, the other a 
Juſtification, whereupon Iflue is joined on- an immaterial Point, and the 
EF Defendant at the Trial makes Default, whereby being out of Court, there 
cannot be a Repleader, the Plaintiff cannot have Judgment againſt One, 
but the Action abates againſt both. Mod. Ca. 10. 3 
But otherwiſe, if the Verdict does not appear inconſiſtent: As, in Treſ- 
paſs againſt A. and B. One pleads Not Guilty, the other juſtifies for Preſer- 
vation of the Peace, and it is found for him, and for the Plaintiff on the other 
Iſſue, the Plaintiff ſhall have Judgment, for he might be guilty at another 
Time. KR. 2 Cro. 134. | | 
Indebitatus Afſumpfit againſt A. and B. and Judgment againſt A. by Ni 
dieit, B. pleads Payment, and there is a Verdict for him, A. ſhall not be 
diſcharged contrary to his own Confeſſion. Per Holt, 1 Sal. 23. ; 


(T) Poſtea. 
Y Rule 2 Fa. 2. in C. B. The Clerk of Aſſiſe &e. thall deliver the Poſtea 
to the Prothonotary on the Qyarto die poſt of the Return of the Writ 
of Ni prius in Bank, on Pain of 20 J. WS 1. 
And he keeps it in the Interim, and ſhall have 6s. 8d. for his Attendance 
with it before. Mod. Ca. 24. | Ip OE 
And he ought not to deliver the Poſte till that Time to any, except the 
Clerk A Mod. Ca. 24. of | he: „ 
If the Defendant would move in Arreſt of Judgment, he muſt give Notice, 
and have the Poſtea in Court. | F 
org Rule upon the Poſes, that it be brought into Court, is Notice. 


G Continuante of Suit oz Pzoceſs, 
r. 2) When hb, | 
| A Appearance the Suit muſt be continued, till Judgment, from One | 1 


Term to another. , 3 Py „ $f . 
So, if the Term be adjourned from Oc Mich! ad Menf Ages, there ought 


tobe a Continnance entred from one Day to the other. R. 1 Rol. 486. J. 20. 


* A. 


ED EIR 1D 
” 


l. 40. 
n 2 Sbo. 424. 


* 1 En. 486. 435.  Cro:Cor 


D 1 R A * 5 
If the Plaintiff declares 3 in Michaehmas Term, and, „ 


| ther Term, r ie oh I OIRle | 


| Continuance from one Term to another. R. Cro. El. 4 

If judgment be on Default or Demurrer in B. R. and a Weit of Inquiry 
P a Continuance ſhall be entred from the farit to the ſecond Judginent, 
for the firſt is only an Award. R. 1 Kl. 48 5. L. 50. 0 
6. 6. Dub. 1 Rol. 408. 


But aſter Default the m n is only by Diez df” to the” 


Plaintiff, for the Defendant is out"of Court. . 

1 Sid. 16. e dee a 2 
And in no Continuance is neceſlary Judgment 

Judgment on the Writ of Inquiry. R. 1 Rok; 486. J. * K. 6. l. 


5, 16. E. 


Acc. Cro. El. 144. 


Nor in B. R. where the Weit ef Inquiry ineeturnble. in the fame Term 
R. 1 Rol. 486. J. 4. 


80, i ac inflates Couillthans ant Go's-Contianabc fxie one Court to 
another, after the Writ of Inquiry awarded. R. Te. 97. N 120. vix. by 
Day to the Plaintiff. 


And, if Judgment be bu e nt 1 "vat ontred til the next 
Court, there ſhall be a Continuahee to that Court. R. 1 Ro). 486. J. 10. 


So, in a Writ e * OY at muſt be 
continued. | e 


ms 
* cv. 2.) When not. | 
But, if the Sheriff on a Pluries Replevin i in Micb. Tam n returns a Claim of 


Property, but Nothing is done till Egſter Term, and then the. Defendant ap- 


pears and pleads, and Judgment is given, Default of Continuance from Mict. 
to Hillary Term is no Error, for till Appearance there can be no Diſcon- 
tinuance, fer the Parties have no Day in Court. R. 1 Rol. 485. J. 25, 
5 25 final Judgment, there need not be any Continuance. R. 1 Ru. 
405, 5 | 
So 9 Verdict and Judgment there need not. 
And therefore, if Iſſue be jomed by one Defendant, and Verdict thereon, 
and a Demugrer by the other and ſeveral Continuances entred to the Demurrer, 
but none after the Verdict, and then there is Judgment on both, it is n 


Error. R. 1 Rol, 485. 2 1 85 R. Cro. Car. 236. 


en 4 Play e laſt Continuance at Njf prius the Jury is dt 


. miſſed, and no Continuance is entred till the Day in Berk, it is no Error; 


for the Day at Ns prius and in Bank are the ſame Day. R. 1 Rol. 485 
So in the Courts of London it is not neceſſary, tho it is in other inferior 


is. How it ſhall be entred. 


The Colifnuance ought to be to a Time cerain: As, to the next Tem 
Se. -Semb. 3. Bul. 233. 


80 in an inferior Court, which ought to be held at a Day certain, as from 


three Weeks to three Weeks &c. the Continuance muſt be to the next Court, 


-ViZ. on Tacks a Day. N 1 484. 435: Dy. 262. 3. R. 2 Cu. 57 
R. Cro, El. 109. 


And it is 3 to Lay at the next Court generally, tho' It be Gi 
ad quam proximdin Cutigm; "hs ſuch a Day Cc. x. I * J. 3 5. Cat 
251 


+ _ 5 * | 445 But 


by Default, til 


_— 4 +4 
2 


_—_ - . : 
4 : 4 » * 
* 1 
” 2 a 
. — 
. * 9 * * — ' 
: 20 - f 1 F 
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. 0 be bell if the Balis pleats Ge. it is ſufficient 
Confinuance to the nent Court. R. 1 Rol. 484. l. 25. Cv. 


' | Si F 
ny: we 
Car, 2 1 5 

in Gil, they are to the next Court generally, and not to 'a Day 

Ren S. 95. 

' So nContinuance in an inſorior Court muſt ſay, reruns Rho Tio next Court 
| be held, Sv. 
5 e from one Term to becher, withdut inter- 
| mitting a Term, and therefore the Contiauance of u Plea on the Prayer of 
the Defendant, #hro' quid Ter dx amore ave, is bad. R. 1 Rll. 484. J. 42. 
$6, 49. N.. 304 

80 4 Continuance by „ intermitting a Team, is a Diſconti- 
nuence. R. 1 Nal. 484. J. 45. 
Jo, if the Term is adjourned to another Day i in the Hs Term, as ſtom 

Tres Mich to Menſ Mich', the Continuance onght to be to Menſ* Mieb', 
and net to Q l, orherwiſe it will be a Diſcontinuance. R. 1 Nol. 130. 
4; 10. 

So, if Day be given, on Nul tiel Record, from Eafter Term to Mich, 
Term, as it may, yet Continuances ought to be entred from Eaſter to Tri- 

nity, and ſo to Wick. Term, other w¾iſe it is Error, R. 1 Rol. 485. J. 5. 

1 a Capias cannot be continued; intermitting a Term; for the Defendant 
hall not ſtay in Priſon. 1 Rol. 484. J. ao. Dyer 175. 4. Sal. 700. 

Nor a Capras 7 bs Gre. El. 467. 

So, in an Appeal, if the Proceſs leaves a Day between, it will be a Diſ- 
continuance; for if the Original was e ee Quind' Micb', which was 
16 OF. the Capias muſt be teſted the ſame Day; for if it be teſted 17 Of. 
or the next Return, tho' all in the ſame Term, which is but one Day in 
Law, it will be bad. R. 2 Cro. 284. Tel. 205, 1 Bul. 142. 

But an Original may be returnable two ot three Terms after the Tele; for 
the Defendant has no Prejudice. 1 Rol. 484. J. 15. en ads 4 ria 

So a Diſtringas. Dy. 175. Bro. Jour 71. 

So, in a Writ of Execution, the Juſtices may give Day at their Will As, 
in a Sire Facias to execute a Fine. 1 Rob. 484. l. 32. 

So in Exigent, Grand Cape, or other Procef in real Actions; ; for five 
Counties, nine Returns Cc. cannot 3 intervene, as chey ought, be- 

tween the Te and Return. Dal. 104. 
| So in a Capras ad Satisfaciendum, or hor Proceſs in Execution ; for no 
Return is neceflary. R. Sal. 700. Vide Return, (F. 1.) 

So, in an inferior Court, if the Continuance i is by idem Dies, inſtead of 
eadem Hora, it will be good, R. A. 459. 

So, if the Continuance be to Tres Mich', and Nothing done after till 
Quind Mart”, there is no Diſcontinuance, for it is all in the ſame Term. 

A Continuance may be entred on the Plea Roll. R. 2 Cro. 304. 

Gr on GEN neee $ 7%. 204- x EIF 

3 44 At what Time. n 

By che bn BUR. the Comimanness are uſed to de all eftred, after 
d mr e en ths- Beck of the Ron. N. 1 Rol. 

5. J. 15. 

And, if the Plaintiff will” not unter thr Cinelylilhioue ts: avoid: Coſts, if 

Jadgment ſhould be againſt * e enter them. r Rl. 

47. . 30. 1 Leo. 105. a 


1 v. 
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So, if the Continuances are not entred, the Court may amend the Roll 
by 3 them to be entred any Time before Judgment. R. in Seire fa- 
cias. 

80, all the ie BY: x Roll, no Advantage ſhall be taken for Defaule of entring 
a Continuance. I Sal. 179. 

So, before Judgment, there fhall be no Diſcontinuance againſt the King, 
for as to Matters o which there was no Plea, the Attorny General may kake 
Iſſue, or enter a Nole proſequi at his Election. Hard. 5 “Q.. 

So Continuances may be entred vn a Latitat, or Original, to avoid the 
Statute of Limitations, after the Statute pleaded. - 1 Sid. 53, 60. | 
Or on a Heri facias or Elegit, many Years after, when a new Feri fe. 

cias is awarded, to ſave a Scire facias.. 1 Sid. 59. 

So in C. B. « Contimuance ſhall be allowed be entred within a ear fe 


Iſſue. Sau. 5A. Wh at . "Sts | + 2a 
So in the Exchequer. * 


But, it is in the Diſcretion of the Cour to Ene Baby of Conn 


40, © or not. 3 5+ 


| 1 1 | 
A * 1 * 3 
l , 1 0 24 ASE | 
—— | wt 


If Proceſs be telle in one Term and rettirnable in eder, it is a uff. 
cient Continuance from one Term to the other. 1 Rdl. 484. 1 8 

So by an Imparlance from one Term to 

By Prece Partium. 

By Dies datus. 3 Leo. 14. 

By Curia adviſare vult. 

By Vicecomes non mifit Brev'. Lur. 2 9. „ 

By Jur port” in Reſpectu. Nel. 97. 

So, if an Appeal &c. before Juſtices of Gaol-Delivery be removed by 
Certiorari into B. R. by the Return of the Certiorari a Diſcontinuance | is 
prevented, tho',it. be fine Die. R. 1 Sal. 62. | 


- = * % 


» 


But in a Writ of Inquiry there cannot "be a Poatimnantoby N- ponit in 


Kap but oy by Faroe non miſit Brew. R. Tel. 97. N 120. 


WW Diſcontinnance. 


» 3 na 2 8 * (W. 1.) What ſhall be. 


JF the Cantmmaes rs nt properly entrd, de Bit is diſcontinued, which 
anne . ME 2M | * 


4% a 
= M., 


c. 2) To Part, 28 — 


So, if a Plea or tion does not anſwer to the 'D 579 Matter of the 
Bar, or Deglaration, it will be a Diſconti UANK 
(E. F. 4.) "Ei 

80, if a Reer Iſſue does not go Na Wes Vide Ante, (Q. 3.) 

So, if a Day be given to the Plaintiff, bat the idem Dies to the Defendaut 
is omitted, it will be a Diſcontinuance. R. 1 Nol. 486. J. 30, 50. 


Otherwiſe, zyhere it is the King's Suit, and 4 Day given bo the Defendant, 


but idem Dies i the Plaintiff is omitted; lor the King. 1 is always preſent... 


R. 1 Rol. 487. J 3. Oo. Cars 390. 


If the Demandant omits in his Demand a a Part cad } int the Original 


it is a Diſcontinuance for the Whole, 3 { 35: . 


* = 
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_—  —— 
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4 


for the Whole. Vide Ante, | 


Si," 2" ADE 2 

So, if the Defendaht vouches for Part, and ſays Nothing for the Reſidue. 
1 Rol. 487. 1.1 40. 

Or, if Proceſs on Voncher goes only to Parcel. 1 Rol. 487. J. 42. 

So, if the Plea be in Bar, and after Replication, the Defendant demurs, and 
concludes i in Abatement. . 1 Sal. 4, 

80, in Replevin on a Taking in two Places, if the Defendant anſwers 
only to one. R. i Sal. 94, 179. 

So, if the Plaintiff -in a Replication to a Plea in Abatement-concludes with 
praying-Debt and. Damages. R. 1 Sal. 177. Cartb. 138. 

Or to a Plea in Abatement demurs in Bar. R. 1 Sal. 218. 

So, if the Plaintiff demurs to the Defendant” s Demurrer to his Declaration. 
R. 1 Sal. 219. 
But if there be a Diſcontinuance, che Plaintiff need not take n; 
for if he youu in Demurrer, the Court will give * for him. R. 
1 Sal. 4 

So, 1 there be an Iflue for Part and a Diſcontinuanoe for other Part, the 
Court will not give Judgment againſt the Plaintiff till Iſſue tried; for the f 
Diſcontinuance wil be aided by a Verdict. I Sal. 218. ; 

So, in a Suit by the King, as, N Marranto &c. if there is an Hue for | 
Part, and Nothing ſaid to other Part, it will not be a Diſcontinuance ; for the 


Attorny General at any Time before Judgment may en or enter a 
Nolle 2 ofequi, for the other Part. —_ 504. | 


3 85 (W. 3) To One Perſon. - 


So, in an Action againſt ſeveral, a Diſcontinuance of the Proceſ againſt 
one Defendant is a Diſcontinuance to all. 4: Rot. 488. J. 10. R. Co. El. 


702. : 
againſt 'the . . 


So, in Error on an Ontlawry for Felony, if a. Scire facins goes 


not as to the Lords, it is a Diſcontinuance as to All. 1 Rol. 488. J. 15. | 

But, if there are ſeveral Pracipes in a Writ againſt ſeveral, a Diſcontinuance 
as to the Defendant in one Recipe is no Diſcontinuance to the others. . 
1 Rol. 488. 1. 25. 

So, it will be a Diſcontinuance, tho“ Day be given to him, ho was not 
in Court: As, in an inferior Court, if the Defendant be eſſoined, and at the 
Day makes Default, and Day be given to him, upon his Default, to the 
gs Court, it will be a Diſcontinuance, tho Day be given to a ſubſequent > 
Court by the Cuſtom of the Gourt; for there cannot be 2 Cuſtom contrary 
to the . „ , 

So, if Day be given to the Defendant by Eſſine, and 1455 Dies dat Que 
rent; be e il be a Diſcontinuance. R. Carth. 172. 


22 W. 4) The Effect * a — 7 5 


„ 


A Diſcontinuans ſhall be Peremptory :- As, in an Appeal. Carib. 56. 

45 d etbnance or Miſcontinuance of a Plea or Proceſs i is Error. I Kol. 
4 5 . 

And Diſcontinuance of Proceſs. aan not be aided by Appeataice,” 2 Cro. 


284. D. cont. Sho. 319. 
dk. one Proceſs for Goes or Miſcetarn, | 


But Miſconveyin 5 er Proceſs,” 2 
* be aided "0 "Fs 8 A F We 284. 


eee 


N Ow. 10 When 


mediate Lords, and there be a Continuance as to the King — Farty, but 


on Payment of Coſts, where there was a Miſpriſion in - Plaintiff in Point of 


_ A D E R. 


0: 54 When it ſhall be by Leave of Ne 


| But the Plain ang diſcontinue his Suit by Leave of the Court. 
So, if Plea is not continued upon the Roll for a Year aſter Demurrer, the 
Conrt uſuslly grants a Diſconinvnce upon the Prayer of one Party, if the 
| W hes Lot Peny the Contrary, $83. N. ages  ® | 
Yet, i the other qrays the Contrary, * inthe blöden ofthe Cor 
1 Rel. 487. 1. 27. 
After Rule for Judgment A the braut al wot be allowed @ di 
continue. 1 Sal. x79. 
And, after Iſſue and a Verdict for him, the Plaintiff nation 
vithaut the Conſent of zhe Defendant; for if the Plaintiff will not enter up 
4 R. 1 Kal 46. . 25. Sal. 198. 


gently, ' 1 Fal. 179. 
But, age: Mer 


CITI pane eqs Gout, I Bu. 217. An | 


gl 


the Cent have 


a Diſcontinyagc 


Pleading. 2 Leu. 124, 209. 1 Lev. *, 192. a 

And this in 1 Sd. 306. 

So, after a i Verdict; for & is mot eamplate, but is ds C 
Semb. 1 Sal. 175 
So, after a Writ of Enquiry executed and returned, the Plaintiff cannot 
diſcontinue without the Defendant's Conſent, tho' it be not filed. ** 
* Carth, 86, 87. 


W. 6.) When it hall be aided.” 


By che Br. 32 E. . ö 

. facding any Mifcontinuance, — HLoIE <f Cacces &c. 
Vide ce. } Contes. Nil dei, 

4 16. Judgment non 

R n by ; mu 

But before this Statute it was not aided upon a general Demurer Vit 


s © 


Hite, (E. i.) | | 1 
| Nox now upon a Special Demarrer. | F 

b 

5 0 Honlatt. 1 

„ What ſhall be. 24 4 _ 

'F the Demandant or Plaintiff does not ap cl DEB be bt 2 


N 5 he ſhall be ſaid to be . 0. 
t. 1 5 

A endant's Appearance: As, at the Ret 
N "Co. Lit. r Beſ | 

Or, if the Plaint is removed by Pone, ade turn of tho Pour: Rü 

So, at the Return of an Aſſiſe, if the Plaintiff «ut Oe OM 

on Demand of the Tenant, he ſhall be nanſyited. R. | | 

And the Plintitf may be.demanded the Day ER dF 
tho' the Nef nat Wl ure Die K. Carth. 117. 

Or he may be nonſui : As, at any Day af Cow L 
33 2 d is the firſt Agent. © | 
1 13 , 52 2 


- 


do, 


PI L EA D E R. 


So, at the Day of MI iur. 

7 Day given by Gur” 
5. 105. 

aſter an 93 Jud ot &f. O. Lit. 139. 6. 
ro] by the Sf. 2 H. 4.7. at Bey dy e ee CES 

e eee, M 


wy (X. 2.) Retraxit, what ſhall be. 


If the Demandant or Plaintiff acknowledges, quod non vult whterins proſequ 


| this is a Retraxzt, L Lit, 139. 4. R. 2 Cro. 211,” 3 Leo. 1 


Th 
80, at any he appears in Court (for then he continues preſent 
Fay oy $i over and may be demanded) if on demand he makes 


ult, this is a Ratrarit in of the Court. Co. Lit. 139. 0. * 
e n e or other 


perſonal a Nolle profegut ſt ane De- 
2 will be a Niſcharge to bath. R. ON. E. 262. 5 — 
2 8 


Des Een: being preſent in be demanded and 
this is. 8 Departure in Contempt of the Githet, . . Lit. 

| > F648. purer: ade K. Dal, 78. 

e . 


®Ce. (8. 4 


2 2 * 17 7 N. 


(Xx. 30 RL RIO 
| Th King gs Gin fr bhp Com c. Li. 139- 
Au 8 Inf be On 
ry a e Md a. ne 


of a Non GO Lie a ' Fi Hard. 
And hy after laue ed. Hard. * 


Or the Jury charged upon the Trial. Dub. 3 Mad. 1 | 
The Salt may be nonſuited at any Day, when he is — c. 


Tit. 138. 8. 
odement. Sal. 4 455. 


*. * N "xe 


After interlocutory 


If one Iſſue is found for the Plaintiff, ; 5 may era as to obe 
Iſſues or a Demurrer. Sal. 456. 


If ſeveral Defendants plead ſeverally, be enter «Naw pros lt one 
before the Record is ſent down to Trial. Sal, 


So, on the Return of a Withernam, the Plan may he nookuited; for 
tho' the Replewin and Alias have — any Day 

they are Vicontiel) yet the Pluries 
* for both Parties. Sal, 583. 


Ne 5 al e 
agunit all. N 485. = 


1455 #7 et; 


&. 4- by When Monks is Peay 


After Nonſuit the Plimif ray bogs tho fans Sal 8 
* it de in Aſſiſe. 7 Sal. . 24 N — n 25 


Ba? 


thall be peremphory: in 


So, i an ee, Maybe; forthe wa 
139. 6 VA 
| Vo L. V. | 


i. * 


—— G. Tir 55. 


Ls 1 * Oh. 211. | 


161 


162 


Carth. 173. 


and * not come into Court. I a 64. 


as to one, he ſhall not be nonſuited as to all, for chere ought to be a Summons 


PL E A D * R. 


So, in Natiuo habendo, in Favour of Li G. Tit. 129. 4 
S0, in ure Tmpe Air, for: thereon the De l Wric to the 5. 
ſhop. Co. Lit. 139. a. Cont. ber By. r N Dai. 8 1. Acc. 
i Brewnl,/161: R. Sal. 55 . 

So in. Cu. Lit. 49. %% fo nn | 

Otherwiſe, a Nonſuit before Appearance. 0. Lit. 139. 4. 1 Sal. 64. 


As, if the Plaintiff-i in an n Appeal declares by Attorny, 1 is W 


* 5) When 4 Nonfuit of one of the Plans Galt bes a 
_., Nonſuit of the other R 


— er 1 perso ARions' the Nonſũit of bee r ruf is the 
Nonſuit of + Co; Lit. 139. 4 aan 


So, in Nees babendo ane Bid Joris dme. Co. Lit. 139. a. 
But in real or mixt AMions ons againſt Several, if the Demandant i is noüſuited 


and Severance. Co. Lit. 139. 42. 

Nor in am Audita Qyerela ; fot it goes in Diſchirge, . Li. 139. a. 

Nor, in Error, Attaint, or Scire factat on ve or mixt Actions; for thy 
follow the Nature of the Actions, on which" they are founded. CC. Lt 
139. 4. 
al. 2 . againſt obe den be « Diſcharge v 

. mu pa —_ iFthe Plintif enkes a Nolle to one, 

it ſhall be wha Hed. 70. Prof 

So, un Tek ACE as. if the Plaintiff is nonſaited before De- 
claration, there ſhall be only one Norfuit as againſt all the Defendants ; * 
tho' he may declare ſeverally, — be Preſumed till he does. ſo. R 
Sal. 455. 

So, in Treſpaſs againſt Several, if one pleads Not Guilty, and there i 
a Verdict and judgment againſt bim, and the other Defendants juſtify, tbe 
Plaintiff may enter a Nolle proſegui againſt thoſe, who juſtified, and not diſ- 


charge him, who pleaded Not C Guilty, for by the Judgment the Suit was 
ended as to bim. * 78. 3 . q * 


7 


e Saks 2 N 


* 0 Judgment. 


FO. &. 1 ) When it ſhall be upon Default. 


N real Addons, upon Default before Appearance, a Grand Cape iſſues, 
and iſ the Tenant — not appear thereon, there ſhall be en gin 
him. Mad. Ca. 4. Vide te. 1 11.) | 


On Default after Appearance in a Writ of Right, there ſhall be final Judg- 
ment. 
So, in other al Adiobs, upon pon bose, A Verdi for the Demandant | 
5 Or, on a Departure in Deſpight of t Court. ©. - 
But, generally, in Sher real Actions, a Rig Cupe iſſues before Judgment. 
In e all Atom, Where an Outlawry lies, ,Proceſs\ifiues againſt the 
ti 


is outlawed. 
bo e 22 the Fang gel be Ede quad recur 


"Ds. if . gs. is entred, and aſterwunde Ian C quod maps 
without day ing. Default, it is ſufficient. R. 2 Cro. 30. 1 


WH Tas — 
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n nal Acdions, aſter Appearance, if the Defendant does not plead, 
1 be entred up againſt him on Nibil dicit. Vide Ante, (E. 42.) j 
Or the Attorny, to ſdvde Him from Damages in a Writ of Deceit, may | 
ſay 2uod non ęſt informatus per Magiſirum ſuum of an Anſwer, and thereu pon | 
there ſhall be Judgment _ = Defendant.” F. N. B. 98. 7. 


(V. 2. ) When u pon Confeſſion. 


8o a Defendant may confeſs the Action. * 
But after Iſſue and Venire Facias, the Defendant cannot bs a Relicta Veri- 
ficatione confeſs the Action without the Plaintiff's Conſent. R. 1 Brownl. 


6. 
9355 \ if the Defendant, being Executor of his own Wrong, pleads that be 
has ety: (which is more than the Debt demanded) which he retains to 
mop a Debt to himſelf, and has no Aſſets ultra, there ſhall be Judgment 
for the Plaintiff on the Defendant's Confeſſion; for an Executor of hi own. 
Wrong cannot retain for his own Debt, and then he confeſſes Aſſets to the 
Value of the Debt. R. Tel. 138. Vide Ante, (E. 42. 
So, in all Caſes, where the Defendant by his Plea confeſſes the Cauſe of 
Action, and offers a bad Juſtification. Mad. Ca. 10. 
If the Defendant gives a Warrant of Attorny to confeſs the Action, the 
Judgment will be good, tho' the Defendant, dies the ame Day before Judg- 
ment ſigned. R. 18. 
So, if the Defendant dies in the Vacation, and judgment i is entred as of | 
the prior Term, before the Eſſoin Day of the next Term. 1 Sal. 87. . 
And, if the Warrant be general, it may beconfeſſed in any Term. 1 Med. 1. 
\. So the Warrant will 2 tha” the, Attorny be afterwards made a 
RR Per Brown, Ow. 31. 
If the Warrant be by a Woman, who afterwards takes Halband, the Bill 
way be filed, and Judgment entred againſt both. Sho. 91. cont. 1 Sal. 117. 
399. 
So, if the Warrant is to acknowledge Judgment to a Woman, who marries, 
it is no Countermand. R. 1 Sal. 117. 
If the Warrant is by a Woman, as Sole, it ſhall not heavoided for chat 
ſhe is Covert, without a Writ of Error. 1 Sal. 400. 
If the Warrant is given on an Arreſt, and the "Defendant 1 it, 
ren Judgment confeſſed, 0 the Court will protect the Attorny, if be | 
pleads Non ſum informatus, 1 ereb udgment be entred u ſt che | 4 
Rk 97. ; Bo 1 Judgment maꝝ p again 42 
So, if ater Warrant given the Plaintiff tears off the Seal, an Attachment | 4 
lies. 1 Vent. 3. 
If a Warrant be to acknowledge Judgment on an Agreement to tay the 
Execution for a Year, it muſt be in Writing. Mod. Ca. 14. 
And if the Plaintiff uſes the Judgment contrary to his Agreement, the 
Court will avoid the Judgment. 1 Sal. 400. 
So, if the Agreement 1 is e tay n and he briogs Debt, it will be* 
a Breach, Sal, 596. 1 
8 if the Agreement was ſubſequent to the Jug gment given. | 
400. 
But the Watrant muſt be trily purſued, and therefore, if it is to —_ 
ms IP Term, without 9 it n be done in any * 15 1 
3 3 | 2 
80, generally, the Defendant's Death i is a Countermand of the An * it „ 
D, Yew, 310. 1 Sal. $7. | Tg 
o, if a Man under Arreſt Sasel ue it will be 78 an 
Attorny of B, BR. or C. B. is not preſent. . 85. \1 | Sal. 402, * 


a Security 


8 55 a Writ of 1 
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of an inferi and fle 
| D by Fre o jan 455 os Sort confe es 


| 46 T2 
H he is r only in Appearance, or apprehends himſelf not di. 
ie 


* * he of Judgment i dene by Price, ho an Attorgy 


WS ths docs not exmapd to, à Warrant of Attarny to give Judgment, 
» £& and por the PhRalt 5 Mod, 14 1 
Bat B.B. do not exmins deren fr Judgment in GB. or + coun 


e gent the! rage, tel be qaaſked on Fenner of car whe 
A en 1 Sal. 402 


. 3. When upon the Declaration, Plea, &. 


oO Mts fall be lame dn the Deelention, Plew of Nein 
Error 1 ent be amended, # „B. 
e Wade kf f — 22 


Curt wil a aſt 
Mod; Cp. 16, 


4 15 © Writ of a een, 


(Z. 1.) When neceſſary. 


If there be judgment by Default or Confeſfion, and the Certginty of the 
Demand appears upon Record, the Court may affeſs Damages yo 
uiry, if they will, 2 Sand. 107. 

there be Judgment for the Plaintiff on Demurrer. WD. 

As is the uſual Coarſe in Debs 1 Rot. 579, |. 5 R. 2 gun. 197. 
Tho! it be Debt upon a Judgment. 1 Sid. 442. | 

So, it may be in Treſpaſs, where the Treſpaſs i is not defied: As, upon: 


Judgment by Nil diett, Non ſum informatus, &c. Net. 1: Rat. 57% 


4. 10. 
So, upon Braga for Cattle taken &c, 1 Rot. 571. 2 40. 
So, for a Defe io Replevin, who ayows for Rent, R. 3 Leo. 2 
And, tho? the ndant wilt not conſent to it, it N not fgnify, if th 


Plaintiff conſents. 2 Sand. 107. 
22 the e is Exccutor, and has no Aﬀets. R. 2 Sond. 10). 
Skin. 561. 
«2 if the Plaintiff" does not conſent, there may be a Writ of Tnquir, 
197. 
2 the Demand i is not certain eee Record, a Writ of Inquiry 
* iſſue, as, in Treſpaſs, where the Defendant Net Guilty, Fel. 15% 
Ru Treſpaſs on the Caſe, Replevin &c. Pr. Reg. 558. R. 3 Leo. 21% 
= a 211. 

dg ment affirmed: on a Writ of Error, a Writ of Inquiry mij 

iſſue, "fi for 0 Good the firſt Judgment. Pr. Reg. 5 59. 

In Debt ſoc ſuc * e Value, a Writ of Ingui ſhall iſfue to i 
3 2 ecke El J. 
mk h i ond a Writ of Inquiry, y, never iſſues; for the Jury, 

ries it If e, holt my, the Damages, and [the Omiſſiog ee 
ſupf 
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upplied by a Writ of Inquiry ; for then, if they ſhould be exceſſive, the 
Defendant will loſe the Benefit. of his Attaint. R. 10 Co. 119. a, 2 Rol. 
722. 1,10. R. 11 Co. 6. 4. Heydon 56. a. Bentham. Vide Damages, (E. 1, 2.) 

So, where one Defendant pleads to Iſſue, and the other makes Default, a 
Writ of Inquiry is awarded to avoid a Diſcontinuance, but does not iſſue; J 
for the Jury, which ries the er ſhall aſſeſs the Damages, 1 Leo, 141. 
R. 11 Co. 6. a. Heydon.1 

80, in Detinue, if the Jury find "Damages, but not the Value of the 
Goods, it cannot be ſupplied: * Sal. 206. cont. 5 Med. 76. Skin. 595. 

Yet there may be a Writ of Inquiry tho' Iſſue is joined, where the Plain- 
tiff 1 Is nonſuited. 5 Mod. 77. 118. 1 Sal. od i Sen. 595. oh 


. Z. 2 J How it ſhall be executed. 


If a Writ of f Ingully iſſues, Notice of ti 
the Defendant, if he lives within 40 Miles of, 
Inquiry is there, 8 Days excluſive of the 5000 
Mills 29. Mod. Ca. 146. 

If the Defendant lives above 40 Miles . "Londen, 14 Days Notice ſhall 
be given exclufive. Mi 2h.” Mod. Ca. , ol 

And in all Writs of, Inquiry in Pars, or Inquiry in Dower or Waſt, there 
ſhall be 8 Days Notice excluſive. Mills 30, Tho" it be 40 Miles Diſtance, 
8 Days Notice-is ſufficient. Mod. Ca. 14 

So Notice ſhall be giyen in a Scire 5. Inquiry. 2 Mod. Ca. 366. 

A Writ of Inquiry, and gr Ipqueſts'of Office, may be executed before 
a greater or leſs Number e e | F N. B. 10%. C. R. 2 Rol, 673. 4. 53. 
And there ſhall be no Chall the Array Polk, 2 H. 

And there ſhal no to or 2 2. 5 . 
Per Holt, Mod. Ca. 43. ies nh AER + | 
Except in a Writ of Trguiry for Walt . 1461 58. 5. - Dal 93 
And the Inquiry ſhall be by any Jurors of the County) and e 
Default of a Venue is not material after a Writ of Inquiry awarded. R, Zur. 
237. 

If a Jury don't appear, the Plaintiff may have an Akas and Pluries, vie. 
cannot have a Habeas Corpus ; for it is Errop. R. Tel. 130. 

If the Inqueſt appear, it cannot be continued N in I” but 
only by Vicecomes non miſit Breve. R. Tel. 97. KY 

The Plaintiff ought to appear on every Continalut wc xryoiny” B. R. 
or 1 rea Court, otherwiſe it is Error. R. rel. 97. 1 Ante, (V. 
I, &c. | | 

But no Day is given to the Defendant ; 1 he lone of Goutt. Te. 97. 
R. 1 Sid. 16. "os 

If it be executed on the Return-Day before the Court riſes, it is ſufficient, 
R. Cro. El. 761. 468. | 

If a Writ of 15 iry be returned, executed, it is ſcibccht, cho it is not 
ſaid, under the Seal of the Sheriff and Jurors. ' R. 1 Rol. 408. N 

If it be per me * Prolorum er 9 e Honinon. F. 
1 Rol, 40. oo I By 

If a Writ of Inquiry if nes u. onfeffion of the Action, in „ regen * Z. 3.) 
taking Goods, the Plaintiff, need hot pfove th Property of dhe Good, but hor. Bagg 
only the Value. R. NI. 1 52. Dal. wo 8 2 — 

So, tho' the Judgment be on un em in informatie, er / dicit ; te by 
the the Judgement Yod 1 28 W ithe Wer is affirme W R. 7. 4 $2. 

220, 
Vor. V. | 511 32 Ju 9 „ | | Mt; | But | 


Jecuting it ſhall be given to 
— * or Middleſex, * the 
Notice. Per Rule 1654. 


— 


166 P.L E A. D E R. 
But in Inquiry of Waſt, the Jury may find a Val, if the Waft be not 
confeſſed. Dal. . 
And, in Indebitatus Aſtumpfit, if the Judgment be by Ni dicit, or Nen 
fum Informatus, the Plaintiff muſt prove his Debt. R. 1 Vent. 347. 

So, on a Writ of Inquiry upon Judgment againſt an Executor or Admi. 
niſtrator by Default, he ſhall not give in Evidence No Mets. Mad. Ca. 308. 
A Writ of Inquiry ſhall not be for more than is contained in the Judgment: 

As, in Treſpaſs for breaking a Houle, and taking and carrying away Goods, 
if a Demurrer is joined on breaking the Houſe and taking the Goods only, 

ndnd by Writ of Inquiry Damages are found for the Carrying away alſo, it 
is Error; for there was a Diſcontinuance as to the Carrying away. R. Nel. 5. 

So, if the Writ of Inquiry recites a Judgment for 4004. where it was only 

for 40l. tho* the Bill was 400. it is Error. : R. 2 Oo. age. 


So, if a Writ of Inquiry be gaecuted before him, Wan 

8 it is Error : As, in an inferior Court, Tf i is Lede to the glg of Mer? 
«cated. and is executed before the , who is of the Court. R. Ye. 6g, 
"Oh, I TLIRG . bs ted Daikrs the Welt of Inquiry & 


returned, it is Error. R. Tel. 71. 
1 i ſhall cot be amended but the Plan 


Pr. Reg. 559. 
R 3 


If a Writ of Inq 
tiff may hare 
But Miſentry of a Clerk {batt be amended, Abd. 112. R. 2 Gn, 
Va. e Adm. 1 Rol, 408. "Fide e. 0 


. 50 When it may be quaſhed. 


| A Wat of Inqui 5 
the Plaintiff. 2 Leo. 214. . 
Or, if there was not a regular Notice. Sti. Pr. Reg. 558. 


So for Miſdemeanae in the Sheriff, as, if he to examine a Wit- 
neſs. Pr. Reg. 559- 

If he permits the Plaintiff bimſelf to be the only Witneſs. Per C. B. 
M. 7 Ar. 

2 if the Damages againſt the Defendant are exceſſive, 2 Les. ah 

I 

i Or for Time ſubſequent to the Action ht. 2 Mad. Ca. 349. 

But it ſhall not be quaſhed at the Requeſt of the Plaintiff, for that the Di 
mages arg too ſmall. R. 2 Leo, 214. 9 177. Sal. 647. 
'Yet where the Covenant is for a certain Sum, whereon Debt might be 
brought, a New Writ of Inquiry ſhall be awarded, if the whole Debt is not 
ras. Sel. 647. Per C. B. Tr. 4 Gen. 2 Mod. Co. 197, 213. 


(Z. 6.0 When there ſhall be Judgment upon it. 


After a Writ of! Gore woe re bows 
the Plaintiff can "tage „ row : 


Sal. 39% 
Tho 6d eee of the Term. Sal. 3 399. 


So the Plaintiff may give a Rule for ing 1 mf C within 
four E 4 0% 


P n D K. Ry 


(2 Aa Proceeding and pleading in particutar- 
Actions. 


Pave in an  Adtion by or againſt an Attorny. Vide a . 
B. 21, 22.) 
NS againſt an Adminiſtrator, Vide Po, (2 D. 70, &c.) 


(2 A. 1.) In Adions by and againſt Huſband and Wife. 
| When Huſband and Wfie ſhould join in an Action by or againſt them, 
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(2 A. t.) 


or when One ſhall ſue or be ſued alone. Vide Baron and Feme, (V, W, 34 
If a Woman ſues or is ſued alone, when ſhe is Covert, or a Huſband, when aa Wife. 


2 1 the Writ ſhall abate. Vid Abatement, 

E. 6.—F. 2.—F. 7 

b In an Action by Huſband and Wife, it is good, if the Huſband and Wife 
Perſon; for tho' the Huſband has no Privilege when his 

Wite is is joined, yet any One may ſue in Perſon. R. Cro. El. 537. 

1f Huſband and Wife, ſeiſed for their Lives, and to the Heirs of the Huſ- 
band, alledge a Preſcri in both; for tho ſhe has only for Life, ſhe was 
ſeiſed jointly with her Huſband who had the Fre. R. Gu. El. 112. 

So, in Aſumpfit by Huſband and Wife ut Adminifiratrix, the Declaration 
may ſay that the Money was recrived ad N prædict. Huſband and Wife, 
ut Adminiſtratrix. R. 4 Md. 376. 

So, it is ſufficient to ay ad 3 Huſband nnd Wiſe, cui Admini- 
ratio &c. for cui refers to the Wife, who is laſt named. R. Lat. 212. 

If the Declaration alledges a Seiſin in Right of the Wife, it ought to al- 
ledge that both are ſeiſed (and not the Huſband only) in Right of the Wife. 
E 

And, if the Seiſin is Liſe Wife, it to. be 
werred that the Wife is alive. Lf. 1 596. y 

But a Declaration by Huſband and Wife is not good, if it that 
the Fm and Wife Poſſe eſſionat' fuerunt de Bonis Sc. in Trover. Semb. 
I Sal. 114, 

So, if in Treſpaſs it alledges Battery of both, for the Wiſe ought not to 
be joined for a Battery of the Huſband. 1 Rod. 782. J. 10. 

If in Breach it be alledged, that he did not execute to the Wife while 
Sole, nor to the Huſband and Wife fince Marriage, without \ cats 
alteri, R. Lut. 415. 

If in Treſpaſs, Aſumpfit &c. where the Wife need not join, it is alledged 
1 ipfarum. R. 2 Cro. 473. R. 2 Cv. 644. R. 1 Sal. 114. R. 
2 Rol. 250 


So Aeg, Reg Money lent by Huſband and Wife ad Dampnun ipſorum 


is bad 341. 
If, in Trover, the Converſion is alledged od Dampnum ipforum. R. 1 Sat. 


114. 
If, in Treſpaſs by them, it be, Quare Clauſum fregit et Herbam fuam &c.. 
If in Battery by them for a Battery of the Huſband l Wi u l. 
ledged ad Dems ipſerum, R. Mod. Ca. 149. Comb. 184, 
Yet in Treſ pal, Ware Clauſum fregit, et Herbam ipſarum inde per venien 
Ec. is good; for as they may join in a Clauſum fregit, ſo they may in the 
Profits inde. Dan. 719. 
So, if in an Action a Ds i be ad Derbe 


of both, it will be ws R. Jen. 409. 


- 
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'So where the Action ſurvives, they may declare ad Dampnum iþforun, 
Dan. 720. R. 1 Sid. 387, 3 Mod. 120. Per 2 F. a. cont. Pal. 339. 
So, in Treſpaſs by Hutband and Wife for the Battery of the Wiſe, et ali 
enormia eis intulit is good. R. 2 Gro. 664. | 
So a Defect in a Declaration by Huſband and Wife may be * by Ver. 
dict. Vide Ante, (C. 8.) Vide Aim, (G.)) 


4 A. 2) In an Action againſt Huſband and Wife, the Huſband ſhall give Bail for 
In an Action 
again Haf- himſelf and his Wife. 
band Wife. It ought to be againſt them in the Debet and Detinet, tho'-it be for the 
Debt of the Wife dum ſola. - Vide Poſt, (2 W. 8.) 
In Trover againſt them, it may be ſuppoſed that the Converſion was by 
them; for it is a Tort, for which both may be charged. R. Tel. 165. R. 
1 RI 6. I 10. 
But a Declaration againſt Hoſband and W ife 1 is bad, f the Proceſs was 
againſt the Huſband alone. - 1 Sal. 115. 
If the Convet᷑ ſion be alledged ad Uſam ipſorum. R. 2 Cro. 661. Jon. 16, 
264. anne R. 1 Rol. 6. J. 10, 15, 27. R. Pal. 34; 
R. Jon. 443. 
Vet a Suggeſtion of a Dovaftovit by Huſband and Wife Executrix, qued 
et converterunt .ad\Uſum ipſorum, is good; for the Devaſtaverun 
1s the 7 Rn i . and that both —_ do. R. 2 Vent. 45. 


(2A. 3) tn an Akon againſt Hoſband and Wife, both ought to join in Plea, and 

Tlea d. therefore if the Wie alone comes and pleads, there ſhall be a Repleader, 
1 Fel. 210. Dan. 220. | 
A So, if the_Eny be gr Wed Huſband and Wife ven et defend Vim et Inju- 
3  riamet pradi” Wife dicit quod ipſa non eft inde culpabilis, 2 Cro. 288. 

Tho! 75 Tort be peel by the Wife : As, in Battery againſt Huſ- 
band and Wife for a Battery by the Wiſe. 

So, in Afumpfit againſt Huſband and Wife, wpon « a Promiſe of We Wit 

dum ſola. R. 2 Cro. 2889. Tel, 210ꝓ0n þ + 

So, in an Action for Words ſpoken by the Wife ER R. Tel. 210. 

So, in Battery againſt Hoband and Wife and others, if the Wife and 
others plead, Nor Guilty, and the Huſband, ſon Aſault, it will be bad. 
R. 1 Brownl. 197. 

So, .in Battery againſt Huſband and Wite, if the Huſband juſtifies in Aid 

of his Wife, and the Wife only pleads, ſon Aſaulr, it is bad. R. 2 Cro. 239. 

So, they ought to join in the Averment, Et hoc parati ſunt ver ifa 
Semb. Cro, Car. 594. 

But, where the Fort is fuppoſed by the Wife alone, tho' both join in 
| Pleading ; yet the Iſſue ought to be, that the Wife is Not Guilty; and there- 
fore, in Trover upon a Converſion by the Wife, if the Huſband: and Wite 

plead, Quad ipþ non ſunt culpabiles, it is bad, and a Repleader hall be awar- 

- Bed, for it ought to be guod ipſa non eff culpabilis.. R. Cv. El. 883. R. Hu. 

126. R. 2 Cro. 5. R. Cro. Car. 417. con in an Action for Words by the 
Wife, for both are chargeable with a Wrong done by the Wife. R. ace. in 
Action for Words by the Wife. 1 Brewnl, 6. Pal 68. $5 

- Yet in Debt againſt them, they may plead Q wed Nt] debent. Ny 41 

And Iſſue Quad 19% non fa. fe, cannot be amended. 2 Co 530 
K. cont, 1 2 8 
But, if the Dogget be Nuo Huſband 45d Wiſe placitont Not Guilty, and 
the Roll be quod he Wife dicit, omitting the Huſband, it ſhall be amended; 
= . * for it was only. the Miſpriſion of the Clerk, for the Dogget was a Warrant 
—_— 10 him to enter on the Roll a Plea for bath. E. 2 Go. $3. * 


We 


80, if -the Verdi finds that a ha Wik ove i is C. it aids the Plea; K. 
Abad 7 
Pal. 8. Action againſt Huſband and Wiſe, Ir it be only for the Wife's Act, 
and She is found | Goilty, bo both ſhall be in Miſericordia: As, for Words by 
the Wife. Hob. 127. 1 Rol. 215. l. 
In Trover for a Converſion ſyppoſe by che Wife. 1 Rel. 216. £ 45. 
Cro. | 
8 80 if . ought to be a Capiatur, it ſhall be againſt both. R. Cro. El. 
381. Mo. 704. R. 2 Cro. 203, 440. 1 Rol. 221. 57 35. R. Cro. Car. 407. 
But it ſhall be againſt the Huſband only. Cre. Car. 513. Againſt both. 
9 Ce. 72.4. 2, Heb. 98. and it was againſt the Wife alone. Hob. 101, 
So, if the Wife is Executrix or Adminiſtratrix, and there is Judgment 
de Bonis Teſtatoris fi &c. et fi non tunc Cuſtag de Bonts ſuis proprits, tho' pro- 
perly the Wife has no Goods ; for ſhe will be liable after the Neath of mer 
Huſband. R. 2 Cro. 191. 


(2 B. 1.) In Adions by and againſt a Corporation. 


In an Action by a. Corporation they ought to ſue by the Name of Incor- | 12 
poration. 2 t. 666. Vin. Ent. 1100, 


And may ſue by that Name, tho' enabled to ſue by another Name. Sol. Mass 


2 = 288 


Aud the * Name of the Mayor or Head is not neceflary. 12 Ed. 
10. 86 7; 

bs Tho' ola; in Ejectment on a Demiſe by a Corporation. Sin. 2. 

But a Corporation may preſoribe to be incorporated by one Name, and 
to be impleaded by another. Th. Dig, 4. 3. c. 9. 2 9. 

Or may claim it by Grant. Th. Dig. J. 3. c. 9. S. 12. 

A Sole Corporation muſt always ſhew quo Jure he is ſeiſed. R. 2 Lev. 68. 

And ſhall be named by his Name of Baptiſm. Dy. 86. 6. 

And if Perſons are incorporate to. the Uſe of an Hoſpital, they muſt fay, 
ſeiſed Jure Corporattonts ſux, not Jure HoſpitaP. R. 10 Co. 34. 2. 

But Mayor and Commonalty need not alledge Seiſin Jure Corporationis; 
for the Name imports an Incorporation. 1 Leo. 153. 


So Cuſtos er Calleg Omnium Animarum Oxon need not . Seiſin 11 
Collegii. R. Cro. 232. Pl. Com. 102, 


In an Action againſt a Corporation, they muſt be ſued by the Name of \(2B.2) 
Incorporation. 2 inf. 666. . 


And, if it be an Aggregate Corporation, it is not well to name che proper be. a or 
Name of the Head. Bro. Corporation 6. ada 


But, if it is a ſole Corporation, the proper Name may be mentioned. Bro, 
„ 39. 
And ſo it muſt. 20 perſonal. Actions, where Outlawry hes. 14 2 
a Corporation be miſnamed, it may be pleaded, but it is only in Abate: 11. 
ment. 26 H. 8. 1.6. Bend. pl. 8 1 8 . of 


So, it may be 5 if the Num of the be dded itire0) 
and miſtaken. hn Ore. 6. Head 5 4 


Or, if a Corporation and another are joi ed, for there is dif Proceſs 
againſt him. "Mom. 4s B2. 3 2. 3. Cont. 46. Ed. 3. 23. b. =o vs 5 8 
Bro. Carp. — 


Ty the Perſon Yor be A Member 5 the Corporation. $ Bro 
Or in an Action upon a if the Na fro : 
75. . 1. 6. c. 12. &. 8 bre varies A Spec | 


* © 
f 
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To Miſnomer in a perſonal Action, che Plaintiff may ſay, khown by one 
Name or the other. Th. Dig. 1. 6. c. 12. S. 14, 16. 

Otherwiſe,” in a real Aion, for he cannot hold the Land but by his true 
Name. Th. Dig. J. 6. c. 12. S. 14. 

And he, who pleads an Act of a Corporation by one Name, and afterwarg; 
by another, ought to ſhew how the Name was altered. 3'Lev. 243, 


ZR; A The Proceſs againſt an aggregate Corporation 1s Diſtreſs. 4 8 Ed. 3. z a. 


PS rg of Outlawry does not lie againſt an aggregate Corporation, 
5 
And Therdfore Treſpaſs does not lie againſt them, but only againſt par- 
ticular Perſons ; for a Capias and Exigent do not go. Bro. Corp. 43. 
So a Subpzna does not lie; for it has no Conſcience. D. 2 Bul. 233. 

But in Chancery, if it has Nothing whereby to be diſtrained, on a Petition 
to the Lords in Parliament, it may be ordered, that if the Corporation & 4 
not appear on a er iſſued, the Bill ſhall be taken pro Confeſſo. 

205. 

It is * ſufficient, if the particular Perſons diſtrained appear at the Return 
of the Proceſs. Bro. Corp. 28. 

Or, if all the Members of the Corporation appear in Perſon. Bro. Corp. 28, 
But the Corporation muſt appear by an Attorny, appointed under ther 
Common Seal. Bro. Corp. 28. 

In Pleading, a Mayor and — may preſcribe, that they and 
their Predeceflors &c. tho the Commonalty have no Fredeceſſors. 39 H 
6. 14. 


If a Man makes Coniſance as Bailiff to a Corporation, he need not ſhew 


how they were incorporated. R. 3 Lev. 107. 


If a Man pleads an Act by a Corporation, he need not alledge a Deed; 


for it ſhall be intended : As, if he makes Coniſance as Bailiff to a Corpon- 
tion. 3 Lev. 107. Bro. Corp. 1, 51. 
If he pleads a Preſentation to a Church by a Corporation. Bro. Corp. 24, 
A Leaſe for Life, without a Deed to inks Livery. Pl. Com. 149. b. 
A Feoffment to them, without a Deed to receive Livery. 2 C. 411. 
Entry for a Forfeiture. Cro. Car. 169. 
Acceptance of Rent, or of a Man to be their Tenant. 2 Sand. 305. 
A Fine levied, or Deed inrolled. 1 Leo. 184. N nd 
What Things a Corporation may do whhout Deed,” or not. Vide Frus- 
chiſes, (F. 11, 12, 13.) 
But if he juſtifies under a Corporation, he' ought to ſhew a Deed. | Br, 


mes 54. 
1 an Entry by Command of Dean and Chapter. Bro. Grp. 9. 


(32 C. 1.) In Actions by and againſt an Infant. 


1 . Jann If an Action be commenced by an Infant, he muſt ſue by Guardian o 
by in Infant, Prochein Amy," as the Court pleaſes. Co. Lit. 13 5. 6. F. N. B. 27 H. Alu. 
Muſt ſue by 2 Cro. 641. Dy. 56. a. 2 Inſt. 261, Semb. Cre. Car, 86. R. Cro. Car. 161, 


Guardian or Sem, 1 Sid. 69. Lit. 60. R. Jon. 177. 


Prochein an. And the King may appoint him a Sera Girardi F N. B. 27: L. 


80 he may appoint him two or three to be Guardians Jointly or ſeverall 
or to appoint others under them. F. N. B. 27. L. 
A Prochein Amy ſhall be appointed by Virtue of the Stat. V. 2. 13 Ed. i 
15. which enacts, That if an Infant, who would ſue, be eſloigned that be 
cannot do ſo in Perſon, his 'Prochein Amy may be admitted to ſue for bim. 
2 Co. 641. and was appointed before in Aſſiſe by the St. W. 1. 48. 
Aud this extends to all Caſes, where an Infant 2 cho he be not ahve 


2 Io 390, 261, 


| ) 
* 
- 
- 
* 


* 
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So, he ought to appear to be an Infant, for if he ſues at full Age by Guar- 
dian or Prochein Amy, it is Error. 2 Inſt. 261. Semb. 2 Cro. 580. 1 Bul. 24. 


If an Infant ſues or defends by a Guardian, ſuch Guardian muſt have a 
Warrant. F. N. B. 27. J. 2 Inſt. 261. 3 Mod. 236. 

And therefore ſuch Guardian muſt be admitted by the Court. Cro. Car. 86. 

So muſt a Prochein Amy. 2 Inſt. 261. | 


But a Prochein Amy need not have a Warrant. F. N. B. 2 - 


And if he ſues by Guardian, without ſaying Per Curiam hic ſpecialiter ad- 
m, it is Error. 1 Lev. 224. Semb. 4 Co. 53. 5. 3 Mod. 236. 


his Admittance by Guardian or Prochein Amy. Sti. Pr. Reg. 264. 


If the Court appoints a Guardian for an Infant, he ought to be in Perſon 
in Court. 2 Leo. 189. 7 5F 


And if he has not a Guardian by Secage, Ge. the Court may aſſign an 


If the Guardian by Socage, or by Teſtament acts, no other ſhall be aſſigned, 
unleſs he miſbehaves himſelf. 1 Sid. 424. | 


But, if the Declaration ſays, per Curiam ſpecialiter admifſ®, it is ſufficient, 
tho” there be no Admiſſion on the Roll. R. in B. R. where there are ma 
Precedents acc. which make the Law in ſuch Caſe. 4 Co. 53. b. for it ſhall 


not be Error; but only a Miſdemeanor in the Agent employed in the Cauſe. 
P. 21 Car. 2. Pr. Reg. 38. a 


So in C. B. R. 1 Sid. 173. | 
And if there was an Admiſſion, -tho' no Entry thereof on the Record, it 
ſhall be amended, R. Cro. Car. 86. Hut. 92. I Lev. 224. 


If an Infant ſues by Guardian or Prochein Amy, he cannot afterwards re- 
move his Guardian, or diſavow his Prochein Amy. F. N. B. 27. K. 


But an Infant may have a Writ out of Chancery to remove him. F. N. B. 
27. M. 8 | 


Or the Court may remove him at their Diſcretion F. N. B. 27. M. 


As, in an Appeal by an Infant, the Court may diſcharge the Guardian 
aſſigned, and diſcontinue the Suit. R. 1 Rol. 288. D. 


And therefore, if an Infant ſues by Attorny, it may be pleaded in 


And this fince the Sf. 21 Ja. 13. which aids a Suit by him by Attorny 
aftex a Verdict. 2 Sand. 213. os 
So, if an Infant ſues by Attorny, it is Error. R. in Exch. 2 Cro. 5. 
R. 1 Rol. 287. l. 25. Adm. 2 Cro. 250. R. Cro. El. 424. | 
Tho' Judgment be given for the Infant. 


Sa, if he ſues without ſaying by whom, which ſhall be intended in: proper 
Perſon. R. 1 Vent. 103. D. Sho. 165. | 


Sa, if he commences a Suit by Attorny, and afterwards proceeds by Guar- 
dian, R. Mo. 665. 7 | 2: 


Or commences by Guardian, and afterwards, during his Infancy, proceeds 
by Attorny; for this will be a Diſcontinuance. R. 2 Co. 250. Co. Ent. 289. 
So, tho' he ſues in another Right, as Executor, or Adminiftrator. R. 


i mary. 1 Rol. 288. J. 10. But 'a Quære is made. 1 Rol. 288. 
ro. 


and Dorce, cited 1 Vent. 103. 1 Mad. 298. And ſo are the Precedents, Lur. 
227, 368, 371. R. Carth. 122. D. 1 Vent. 54. Acc. F,g. 1. 


So, tho“ he ſues a Writ of Error. D. 1 Rol. 287. E. N. B. 27. H. 
2 Cre. 250. 1 | 


But, if an Infant ſues by Guardian, and after his full Age proceeds by 
Attorny, it is well, R. M. 665. 2 Cro. 860. 

So, by the St. 21 Ja. 13. In Ejectment or perſonal Actions, if an Infant 
ſues by Attorny, it ſhall be aided after Verdict. I 


And 


And the Defendant need not plead till the Plaintiff ſhews the Rule for 


Officer of the Court to be Guardian or Prochein Amy for him. 2 Unt. 261. 


Abate- 
REST. : + 


Agr. 2 Sand. 212. R. M. 1649. Colt and Sherwood and inter Peyton 
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2 Sand. 213. 1 Vent. 102. 1 Mod. 296. 1. Lev. 299. 


per 3 J. Holt cont, Sho. 170. 


-(aC.2.) 
In an Action 
1 


+ Mee defend 
by Guardian. 


R. 2 Go. 641. Co. Lit. 135. 6. Semb. Cro. Car. 86, 161. Hut. 92. R. 
2 Kol. 257. 


by Attorny, it is Error. FD. 8 C, 58. 6. B. 9 Co. 30. 5. R. 2 Cre. 10. 
R. ſep. 1 Rol. 287. l. 20. 747. l. 10. R. Co. El. 56g. Mo. 460. R. 
in Error upon a Judgment in Ireland. 3 Keb. 384. R. 2 Leo. 189. Aan. 


Error, and the judgment ſhall be reverſed againſt All. R. 2 Cv. 289. 


the . 8s. Pr. Reg. 205. 
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And by the St. 4 5 Anm 16. After Judgment by Confeſlion, Nil dicit, 
non ſum informatus, or after Writ of Inquiry executed. 

So, if Several ſue jointly, and. ſome are within Age, and ſome of full 
Age, and all appear by Attorny, it is no Error; for thoſe of full Age may 
make-an Attorny for all. R, cont. 2 Cro. 303. Dub. 2 Cro. 289. Sem. 
cont. 1 Keb. 940. 

As, Huſband and Wife may ſue by Attorny, tho' the Wife i is an Infant, 
D. 2 Sand. 213, 

So ſeveral Executors or Adminiſtrators may ſue by Attorny, tho' ſome are 


within Age; for all repreſent the Perſon of 15 Teſtator, and ſue in another 
Right. R. Cro.. El. 378, 1 Rol. 288. l. 15. R. per 3 J. Twijd. con, 


So, in Replerin, if the Defendants as Bailiffs to A. make Coniſance by 
Attorny, and One is an Infant, it is no Error; for they are in the Nature 
of Plaintiffs, and make Coniſance in another Right. Dub. 32 . R 


1 if the © <ey in their own Right, and One is an Infan: 


Sa. in an Action againſt an Infant, he muſt 8 only by G for 
he has not Knowledge of his own Affairs, or to chuſe a Man to plead well 
for him, and may have an Action againſt his Guardian, if he loſes by Miſ- 
Ra, R. ſæpius, 2 Rol. 287. l. 10, 20. Dy. 104. 5. 

And therefore if he appears by Procbein Amy, it is bad. E. N. B. 25. K 


80, in all Actions red, perſonal, or mixt, againiſ an Infant, if he appears 


Tel. 211, 2 Co. 254. R. Jon. 432. 
Tho' there was not any Warrant of Attorny upon Record. R. Jon. 432. tt 
Tho' he be ſued in another Right, as Executor, or Adminiftrator.. R. 11 
2 


2 Cro. 441. 1 Rol. 287. l. 50. 1 Rel. 380. Poph, 130. Per 2 J. 3 Bu. 


180. 
So, if ſeveral Defendants appear * Attorny, and one is an Infant, it i 


1 Rel. 776. l. 25. K. 2 Cro. 303. R. Al. 74. R. 1 Lev. 294. R. Fg. l. 
So, if Huſband and Wife, being vouched in a Common Recovery, 


ap- 
pear by Attorny, and the Wife is within Age. Dub. 1 Rau. 288. |, 20, ; 
1 Rel. 303. R. 5 Mad. 209. 
So, in a perſonal Action, if Huſband and Wife appear by Antorny; when 0 
the Wife is within Age. R. 1 Vent. 18 5. 2 Lev. 38. K. cont. Sho. 13. C 
So, in Replevin, if two avow by Attorny, and One is an Infant. Du. 
Sho. 13. 3 Med. 248. R. that it Kall not be afigned for Error, Gor it we ; 
pleadable in Abatement. 1 Sal. 93, 206. 
And it is ſufficient, if he was an Infant at the Time of the: Judgment, tho 7 
he arrived at full Age before Error brought. Era 369. Bil. 
.Gro. El, 853. 5 Mod. 209 7, 
And ſack Error. ſhall 4 tried by the Country, and not by Inſpection. 22 8 


If an Infant, Defendant, appears, and pleads by Guardian, regulatly be 


ought to be admitted ſuch before he appears or pleads, Sti. Pr. Reg. 265. R 


But if he is not admitted, 3 er * 


PL READ Rt N 


nd regularly the Admiſßion ought to be ad dgfendendum; for if the Guar- 
2 2 Defendant 3 is admitted ad praſequendum, it is bad. R, 2 Cro. 


1 cn is admitted ad it is good; for this may be 
4 rer to 1 Plaintiff or Defendant, R. in 4 Common Recovery, 
.. 

e for he proſecutes his Defence. R. 2 Mod. Ca. 25. 

In an Action againſt a Defendant, who is an Infant, the Plaintiff may 
declare, as againſt another Perſon, for if he is not chargeable in R 
of Infancy, the Defendant ſhall PRION he is within A Age. Fige 

3.—2 W. 22. 

3 therefore by No Declaration he need not alledge that the Thin done 
for him was for Neceſſaries; for, after Nonage the Plainti ay 
ſhew in his Replication that it was for Neceſſaries. R. Fon. 146. 

If in an Aon againft an Infant, he demurs, he may wave it in the fame 
'Term, and plead to Iſſue, CE; 2. 


(2 D. x.) In Actions * and | eee an Bxecutor or wan. 


In an Action 17 an Executor ber Thing, which he PAY 1 in Right (2D. 1. 
of his Teſtator, he ought to name himſelf Executor, otherwiſe the Defen- In an Action 


dant may plead in Abatement. Vide Abatement, (E. 21.) — = * 
And it is not ſufficient to name him Executor in the alias dictus. 20 K het tion 
6. or #0 
1 there are ſeveral Executors All muft join in the Action. Reg. 140. 4. 5. 2 
Vide Abatement, (E. 13, 14.) tion, (B. 13.) 


Tho“ ſome do not ot the Will, but cefuſe before the TOE. * oj 
9 . 37. R. 1 Lev. 161. 

Tho'. One was within Age. R. 2 Sand. 213. 1 Sid. 4 
- Tho” the Executor, who proves the Will, takes Adminiſtration during 
the Minority of the other Executor, who was within Age, and not joined 
in the Probate of the Will. R. 1 Brownl. 101. Fel. 130. K. cont. 2 Lev. 
240. 

y all Actions by an Executor (as Executor) the Writ muſt be in the De- 
inet only, tho the Duty accrued in his own Time. R. 5 Co. 31. 6. Reg, 
139. b6, F. N. B. 119. M. 

As, if an Executor brings Debt againſt a Leſſee fot Rent 4 2 after 
his Teftator's Death. 5 Co. 31. 6. K. Cro. Car. 225. K. 1 Lev. 250, 
Semb. cont. Skin. 5. 

Or for an Eſcape on a Recovery by himſelf as Executor. R. 5 Co. 31 6. 
Cro. El. 326. Sav. 130. but Periam cont, R. 2 Qu. 546. R. Sho. 57. 
Carth. 49. Comb. 114. R. Hob. 272. 

Or for Money due on a Sale by him of the Goods of the Teſtator. Reg. 
140.4 
So, in all Caſes where the Money recovered is Aſets, it may be in the 
Detinet, R. 1 Lev. 2317. 

Yet, in an Action upon his own Contract, it may be in the Debet and De- 
inet, tho' he is named Executor: As, in Debt for Rent on his own Leaſe | 
of Land, which he had as Executor. R. 2 Cu. 685. | 

In Debt on the Sr. Ed. 6. for not ſetting -out Tirhes, where he has the ö 
Rectory as Executor. Cited to be R. 2 Cu. 545. fs 

And, if the Action be in the Debet and Betiner, where it ſhould be in the 
Detinet only, or econtra, it is Subſtance. R. 2 Cro. 546, 


Vor, V. Y y e 5 . . \ But 
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But now it is aided aſter Verdict by«the&e. 16 & 17 Car. 2. 8. R.1Si 
342, 379. R. 1 Lev. 251. 
And by the Sf. 4 & 5 An. 16. On a general Demurrer. 
So, if the Plaintiff omits, Profert in. Cur” Litteras Teftamentarias, it ig 
bad, on a ſpecial Demurrer. Vide Ante, (O. 3.—O. 17.) 
"Tho' it be on a Scire facias upon a Judgment by the Teſtator, R. Sho, 60. 
But in an Action by an Executor for an Eſcape out of Execution on a 
Judgment by him as Executor, he need not; for this is a Tore to bin. tho 
the recovered are Aſets. R. Hob. 38. 
And if the Plaintiff names himſelf Executor or Adaiinifirator, when the 
Suit | is in | own Right, it will be but Surpluſage. 1 Vent. 119. 


(2D 2) $i in an Action againſt an er, as Executor, he muſt be named 
2 Action Executor. Vide Abatement, (F. 20. 
againſt an. Or muſt be ſhewn to be Executor; for, if the Deckiration.(dhewn the De- 
What lane, fendant to be Executor, tho” it does not name ow. Executor in the Begin. 
we U ning, it is ſufficient. Semb, 1 Sand. 112; 
minifratien, If the Defendant be Executor de ſon Tort, he ſhall be named Executor 
(B. 14, 15-) generally; for there is no other Form of Writ or Count. R. $ Co. 31. 4. 
If an Action be againſt ſeveral: Executors, and only one appears, or is 
.- 1.x, the Plaintiff may proceed-and have Judgment againſt All. R. 1 Sal 
- 312, 
TY In an Action againſt, an Executor for a mere perſonal Thing, as Executar, 
_ the Writ ſhall be in the Detznet only. 1 Bul. 22. Reg. 139. 6. 
So, an Action againſt an Executor for Rent due, Part in the Life of 
© the Teſtator, Part in his own Time, may be in the Detinet only. R. Al. 76. 
So Debt for Rent in the Debet and Detinet, when the Rent is more than 
the Value of the Land, is bad; for if this n pen the Plea, it ought 
to be in the Detinet only. R. Pol. 1 33. 
But if the Duty accrues in the Time of the Executor, it ſhall be in tbe 
Debet and Detinet.. R. 5 Co. 31. Co. El. 712. But Judgment was reverſed 
(for another Cauſe as it ſeems.) Vide Cro. El. 712. Dy. 8 1. b. in Mam. 
2 Cro. 546. 5 C. 31. 5. in Marg. 1 Bul. 23. R. 2 Cro. 238. 1 Bul. 22. 
R. 2 Cb. 411, 549. R. Al. 34. R. 1 Med. 18 5. Pol. 129. 
* n in the Detinet only. R. Dy. 8 1. 6. in Marg. R. A. 34, 
P 19 -* 
50 if the Action be againſt an Executor, on a Judgment de Bonis pri- 
priis, it ſhall be in the Debet and Detinet. 1 Rol. 603. I. 12. 
So, in Debt againſt an Executor, upon a Suggeſtion of a Devaſtavit. R 
1 Sand. 217. 1 Sid. 298. R. 1 Lev. 147, 250. ' 
The Plaintiff cannot have an Action in Detinet for Part, and in Dekt 
and Detinet for the Reſidue.  R. 3 Lev. 74. 


In an Action againſt an Executor, the Plaintiff need not alledge Aﬀets, fot 
it ſhall be intended. 9 Co. 94. a. 


- So, if it be UG an * of an Heir, on a Bond of his Anceſtor, 
R. Dy. 344. 6. | 


4D. 3) If an Action be brought by an unden. the W oy YT in 
| 8 Abatement that the Plaintiff is not Executor. Vide Abatement, (E. 22.) 
Executor. Or another Executor not named. Vide Abatement, (E. 1 

Fan So Defendant may plead in Bar, that ſhe had the Goods as Wise pro As. 


paratu, and there ate Aſets ultra. 


That A. adminiſtred before Fade and ee or ſold the Goods t to him. 
Dub. Cartb. 1 4. | 


2 4 
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- "S - 


80 If an Addon Is Ek wok an e Ks may plead in Abate- _ (2 „ 
2 that he is Adminiſtrator, not Executor. 2 Vr. f I. 1 Sal. 296. 2 wy 
1 Leos. ; Executor. 
In ſuch Plca hs muſt ſhew that Adminiſtration was Ee Rong to him. 1 
And thereſore, if the Archbiſhop granted it, he muſt ſhew in what wore ron 
Dioceſes the Inteſtate had Bona notabilia, whereby it may appear that it was 
in his Province. R. Lut. 30. Semb. 2 Leo. 155. Oro. El. (456. 
But this is no Plea for an Executor of his own Wrong, if he afterwards 
takes Adminiſtration. - R. Cro. El. 102. 
So he ſhall ſhew in what Dioceſe the Inteſtate died, Tut. 30. Semb. Pl, 
Com. 277. 4. 
nk what Time Adminiſtration was nende R. 2 Vent. 180. 
And that he had Bona notabilia to ſuch Value; for to {toy that he had 
generally, is not ſufficient. R. 8 Co. 135. 4. 
So he ſhall ſhew that the Archbiſhop had Authority | to grant, for chat 
thete were Bona notabilia Ec. 2 Leo. 155. 
Or that the Biſhop had good Authority. Cro. E. 791 


But the Defendant need not traverſe abſque hoc that he . as Exe- 
cutor, for this is more-proper from the other Side. Semb. Hob. 49. Lut. 30. 


R. inter Bowyer and "Cook in B. R. M. 7 V. 3. 5 Mod. 45, 1 Sal. 297. 
R. cont. Lur. 890. Semb. "cont. Tei. 115. 2 Vent. 180. Cont. 7 H. 6. 13. 
R. 1 Sal. 298. 

Nor that A. made him Executor. Sen. cont. vn. 115. R. acc, 5 Mod. 


N . 1 
| aue if. he is Mach as Adhviniber, and pleads that he is Executor 
to 4. and not Adminiſtrator, he muſt traverſe abſque hoc quod A. obiit inte- 
Har. 9 H. 6. 7. 7 Ed. 4. 13. 3 H. 7. 14. 4 H. 7. 13. 3. R. per tot 
Cur” Yel. 115. Dub. Dy. 202. a. Semb. Dy. 15 b. 5 Med. 147. 
And in ſuch Plea he need not produce the Letters of Adminiſtration. R. 
upon a | ſpecial Demurrer. Lut, 10. Vide apes (0. I 7. * 


% 


So the Defendant may plead that Adeninitraion was commited to a 2 
Stranger, and not to him. 1 | tion to a 


5 8 4 b 3 4 Stranger, and | 
So he may plead anotlier Executor. not REY Vide Aker (F. a him. 


But he cannot plead. another Action Wh hitnſelf as | ob Kb *Lev. a Exe: 
30 4+ \ | —_ 


So to an Action againſt an Executor he may pled in Bar, Ne unques Ex- , (2D.7) 
ecutor. Cl. Af. 74. Win. Ent. 341. 


That he renounced, and ulla Bona devenerunt * Manus. ae my * 
But an Executor, who proves the Will, tho' he does not otherwiſe admi- . 
niſter, cannot plead Ne ungques Executor. 27 H. 8. 11. a.” 
80, if there are two Executors, and the one proves it in the Name of 
both againſt the Will of the other; yet he cannot plead Ne ungues Executor, 
mr adminiſtred as Executor. R. cont. 7058. 11,<8;" 


= an Executor ſhall not plead that his Teſtator was outlawed. R. 
e 


If a Man is Adminiſtrator, he cannot ſafely plead Ne unques Exicuter, 
tho it was anciently done. 5 Med. 145. R. 1 Sal. 296. 


I another be Adminiftrator durante Minori Ætate of an Exetutor, to whom 

the Defendant has accounted, he cannot plead that Fact with a Traverſe that 
he never adminiſtred 4110 Made, for the Plea does not admit him ever harge- | 
able as Executor, R. Sav. 121. N 


To 
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'S: \ 


ITY 


i. 


Plow A. 
5 — 


Aa commenced. KN. 1 wid. a. Fas. "IG X. 1 Sal. 310. 1 Lev 
301. 


Ay: ; may give it in Evidence upon Pine Adminiſrauit. Per Holt, Carth. 104. 


is. ſued for the Rent in the Deber and Detinet, he may plead that he ds m 
Alets, and the; Land is of leſs Value, anf pray Judgment if he ſhall be 


R. Tel. 138. 


daat has adminiſtred, ml, %. 


Wer 19 4; pleaded : da, Nen off Fadkum To:, Non Affumpft Loferer Ge. 


Retainer, "and no Ade Tre S 


was: Lite, 


zn Abatement, if it was a juſt Debt. 3 261, R. Gro. El. 646, 
. 1 Sig. 404. Acc. CM. Ent. | 


4. Hab. 199., R. 1 Sid. 448. 1Fent.gq. I Lev. 286; 1 Sal. 312. 


cont. 1 Mad. 186. 


* L B Fr Ds R. 


To a Plea of Ne Ungques Bxecutor, the. Plaintiff may reply that the Dal 


So an Executor may ed in Bar the fame Ber chat his Teſtator might have 


And if he ſays Non Falun ſuum, it is good; tor ſaum refers to the Te. 
ſuator. R. after Verdi, Lal. 125 

80 Non Aſſumpſit generally is — Gore hull een o he ru. 
7 Lev. 184. e 298. by 


eee bn 

But this is 06 Plea, if be is ſued in the Daus and Detine. * 1 870 334. 
: Others if | if ſued as Executor, the! chargeable otherwiſe. Dub. 1 Sal, 
* a ſpec ial Plene A re ahi. a Judgment, Statute, Speciay, cr 


* 389," 333. Mer en Go. Ent. 
. 


A Jadement enn Simple. Cseag. E. 1 844 333. R. 3 Med. 115. 

1 Lev. 200. RN. Vau. 94. 
dar Judgment agaiaſt one only, 'whord ther ane averal. enen Seni. 
Cro. El. (471.) R. 1 Sid. 404. dun: Cro. El. 41. but there the Judgment 


So a Judgment againſt himſelf as Adminifatcr 3 for he need not plead 


149. 42. 
So a Specialty before the Day of Payment. R. 3 . 57. Gre. Gar. 61, 
80 3 confeſſed by him to.a Creditor upon Suit, after the preſent 


But an 2 4 ſen Tt ort ſhall not plead Payment of Debts, tho' he 
If an Executor has a Term for Years of leſs Value than the Rent, and he 


charged,” ex cept in the Detinet. 1 Sal. 297, 317. 
If an Exectifor pleads Plene Adminiſtravit, the Plaintiff may pray Execution 
of Aſſets cum acciderint. 2 Sand. 216. Cont. Cro. Car. 373. Acc. 8 Co. 134 


If he pleads Plene Adminiſtravit præter ſo much, which exceeds the De- 
mand in the Deppanbc, the Plaintiff thall take Judgment by Confeſſion. 


Or reply Aſſets, or Aſſets are &c. q. Ent. 148, 6. Vid. Ent. 176. 
I Sand. 334. | 

And he muſt alled Shs Ham where. the Aſſets are. R. 3 Lev. 311. 

So the Plaintiff may reply that the Ntatuto Sc. is i 8 55 Per 3 J. Jau. 


That it was for Performance of Covenants, which are not broken. 0 
Ent. 147, 152. Vin. Ent. 37. 

Or that the Judgment Cc. was obtained or r continued by Fraud. C. 
Cro, El. (462.) Aer, Lut. 662. Gant. Mo. 705- if it be not traverſed. R. 
Jo. 92. R. 8 Ca. 132, 5. 

That. the Statute vas encadel. and « Liberate ae 2nd accepted R 


69. 
2 269 w_— | 


PETA D R N 
| he may by Replication anſwer to one only, or to * Judgment 
mel R. 2 201. R. 1 Sand. 337. 2 Sand. 50. R. 4 Mod. 64. 
10. 
8 5 * that only ſo much i is due on all hs Judgments, and he has Aſſets 
ultra. R. 3 Lev. 311. Semb. per C. B. M. 9g An. Cont. 3 Leu. 368. for 
the Whole is due for which the Judgment or Penalty was. 

Or that he paid ſo much on One judgment, and ſo much on the other, 
and the Judgments are continued by Fraud, tho he ſpeaks of them jointly. 
R. 2 Mod. 30. 

Vet a Rej 3 that the Judgments are not enden by Fraud, is bad; 
for it — to ſay, that they or any of them, Cc. K. Cart. 221. R. 

Mod. 6 
80 the Defendant i in his Rejoinder muſt not traverſe the Inducement, but 
the Fraud. R. Jon. 92. 

That he brought another Action, which abated, and he ſues now by 
Journeys s, and that the Defendant had Aſſets at the Time of the firſt 
Original ſued, R. 2 Rol. 187. 

To which the Defendant ought to rejoin No Aﬀets at the Day of the firſt 
Original, and cannot ſay et prædid D. fimiiter. . R. 2 Rol. 186. 

If the Plaintiff replies 12 the Judgment was by Fraud, he may rely upon 
the Fraud generally, or traverſe the ſpecial Matter. R. 2 Sand. go. 


So the Plaintiff may fay that the Judgment was given after the Teſtator's 


Death, and continued by Fraud ; for ſuch Judgment is void. R. 2 Med. 
08. 
: 80 the Plaintiff may conchude his Replication & fic fer Fraudem, or rely 
on the ſpecial Fact, which is rand. R. Lut. 1637. 
In what Order Debts are to · be paid. Vide Admimiſtration, (c. a. 55 
If the Plea of Plene Adminifrevit is, that the Defendant -nulla babet Bona, 
without more, it is bad. 


Or that Plene Adminifrovie, omitting. Er quod nulla haber, Se. 2 
Lev. 2 

a Or Nulla habet Bona nec babuit Die N Billæ, "bout n 
nec unguam poſtea, it is bad. R. on Demurrer 2 Cro. 172. 


So, nulla Bona Die Exbititionis Rille, for be ſhould ay Die Impetrationis. 
R. Lur. 1637, 8. 


he had no Aſſets before Plea. 2 Cro, 132. 


himſelf on the Se. 8 & 9H. 3,11. it will be bad; for the Judg — 
Ad or Adminiſtrator himſelf, and fit uit be pleaded. 
1 Sal. 42 
But Nulla haber Bona, gue fuerunt Teftatoris Tempore Mortis ſuæ, is 
for it ſhall not be intended N 8 


2 (ro. 132. 


And, that he had oo Goods whea he fir had Notice of the Plant 
| Suit, is ſufficient, Pl. Com, 279. 4. Sho. 184. 


If the Defendant pleads a Judgment, be muſt ſhew in what Court, and 
when obtained, R. 1 44 5 2 


If ereral Judgments, and one is nat well pleaded, zt will be bad on a ge- 


neral Demurrer. 1 
Judgment by Default, he admits 


J0. 
If an Executor or e ep: falſe 
Aſſets. Mod. Ca. 306. R. 1 Sal. 3 
So, if be dae not plead Plene Au. K x G50. 
Vol. V. e ang 


Nor ſhall it be aided by a Verdict, except here ! it is exprefily Found, that 
So, if he pleads a Judgment againft the Inteſtate upon a Scire nia againſt 


had not at his Death, and if it be fo, it ſhall be ſhewn on the other Side. R. 


177 . 


ow. 


Ul 


| pleaded it, 


pas only 40 l. if the Judgment as to Intereſt be bad, the Plaintiff ſhall have 
Judgment; for Aſſets ſhall be intended for the Reſidue, it not being Expreſſ 


| He has no Aſſets præter Bona que non attingunt, or non ſufficien" ad fatisfa. 


miniſtrator. R. Lur. 662. 
or it may be more properly at the Concluſion of the Whole. 1 Sal. 3 12. 
any judgment be deſective, the Plaintiff ſhall have Judgment: As, if on 


| P L. E A D E R. 
Tho the Judgment be againſt him pendente- Lite; for he ſhould hare 


.R. 1 Sal. 310. 
If he pleads twenty Judgments, he adraita Aſſets for all. R. 1 Sal, 312 
If he pleads a Judgment for 17007. for Principal and Intereſt, and that he 


averred to the Contrary. R. 2 Lev. 40. 
Bo, if the Defendant pleads No Aſſets ultra Ge. it is not well to ſay, that 


ciendum the Judgments, Statutes &c. pleaded; for no Iſſue can be joined 
upon ſuch Uncertainty. 8 Cs. 132. 6. R. 9 Co. 109. 6. n 2 Cy 
626. Per Yau. 104. R. 1 Lev. 132. 
Or that he has no Aſſets ultra what win ſatisfy. Per vas. 104. R, 
T Sid. 210. . 

So, if he ſays that nulla habet Bona præter Bona ad Valentiam, and afte 


ſays Nulla alia Bona babet præter = que nom Juſficizint ; for this | 1s repug. 


nant. R. 9 Co. 109. . 

But he ought to ſay that he has not Aſſets, præter fo much (naming the 
Sum certain) which is liable to the judgment Sc. 1 Sid. 210, 

Or prater Bona ſuſſicien ad ſatigfaciendum the Judgments Ge. for this im. 
ports that he has ene for- all the eee Sc. FRIES e Van. 
403. R. 9 Co. 109. 5. 

But then, if the Plaintiff replies that one of the Judgments was ſatisfied, 
and the Defendant demurs, it will be „ the Defendant, for his Plea i; 


falſũfied. Per Yau. 103. 9 C. 109: 3. 


So, No Aſſets præter Bona ad V — Denar folur ad einde 
the Judgments Sc. is ee tho one of. ie a be IT, Per 
Lau. 104. a 

And, No Aﬀets ; rater Hows non br, ad 51, when the Judgner 
was for 100 L. is good on a general Demurrer. Per 2 J. Hob. 133. 

And præter Bona quee non s or non fufficrunt Ge. is Form only, 


R. 1 Lev. 132. 


In Plene Adminiftravit, is the Defendant Ane a Judgment, he need 
not ſhew that it was for a juſt Debt. Per 2 J. Dod. cont. 2 Cro. 626. K 
1 Lev. 200. Yu. if it is not meſpronted. wary 333. Tut. 662. R. an 
pecial Demurrer. Carib. 8. 

So, if he alledges a Statute acknowledged, be need not ſhew that it wi 
pro vero et juſio Debito ; for it may be for Performance of Covenants. I. 


2 Cro. 8, 35. R. cont. on Demurrer, 2 Cro. 102. 


So, if 15 alledges a Debt due to the King. R. cont. 2 Cro. 182. 

So, in Plene Adminiſtravit, the Defendant need not alledge that his Te 
tator per Scriptum Obligat conceſſit; for it is not traverſable: And no one 
ſhall plead Non eft: Factum but the Party himſelf, his Heir, n or Ad- 


If he pleads ſeveral Judgments, he may ds exch with an Avermen 


But, if the Defendant pleads: ſeveral Judgments, and no Aﬀets ultra, it 


of the Judgments was againſt the Teſtator and others, and it does not appet! 
K. 3 eſtator ſurvived, ſo that he might be chargeable. R.-2 Sand. 7 
R. 1 Sal. 312 
If one of the Judgments was in an inferior cn, which does not appes 
to have Juriſdiction. R. 8 K. 8 Co. 133. 4. R. 3 Leu. 144. 
If a Recognizance was by the Teſtator and another, and it is not aveere 
that (26 ONE Ape pang. R. Pet 110. 6. i 


- M. 
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If one of the Judgments be found fraudulent; for, tho' he pleads that he 
has only 5 J. ultra all the Judgments, this is only Form, and not traverſa- 
ble. R. 1 Sal. 312. R. 1 Brownl. 49. TW 

If one of the Judgments was in Debt, where it ought to be in Aſump/i. 
R. 1 Vent. 198. | 

And the faireſt Way is to plead the Judgment, and ſhew how much is 
due thereon. R. 1 Sal. 312. 87 | 

To a ſpecial Plene Adminiſtravit, if the Plaintiff replies that the Judg- 
ment was obtained, or continued, by Fraud, it is ſufficient to alledge gene- 
rally that it was by Covin, without ſhewing the ſpecial Matter. 9 Co. 1 10. a. 

So, it is ſufficient to ſay, it was by C:vin of the Executor or Adminiſtrator 
only. R. 9 C. 110. 

So, it is ſufficient to ſay that the Recognizance &c. was for Payment of a 
leſs Sum, or for Performance of Covenants generally, and that the Sum 1s 
paid in Satisfaction, or no Covenant broken, without mentioning the Time or 
Manner. R. 9 Co. 110. a. 

And Payment in Satisfaction is ſufficient, without ſaying that the Conuzee 
was ready to acknowledge Satisfaction. R. 9 Co. 110. 4. 

And Acceptance in Satisfaction is a ſufficient Ground to ſay, that the Re- 
cognizance is continued by Covin. 9 Co. 110. 4. | 

If the Defendant pleads ſeveral Judgments, the Plaintiff may reply to each 
ſeverally, or to all, or Part, or one, at his Election. R. 1 Sal. 298. R. 
Sho. 289. Skin. 299. * | at” at 

If he replies to Part, continued by Fraud, he cannot reply to the Others, 
Aﬀets ultra; for this is admitted. R. 1 Sal, 298. | 8 

If the Plaintiff replies, obtained, or continued by Covin, the Defendant may 
traverſe, or join Iſſue thereon. 9 Co. 110. 2. 

If an Executor pleads Plene Adminiſtravit, and, after Iſſue relicta Veriſi- 
catione confeſſes Judgment, this is a Confeſſion of the Debt, but not of Aſſets. 
R. 1 Rol. 929. l. 25. Hab. 178. ie 

If the Plaintiff replies after Judgment pleaded, that he prays Execution 
cum Aſſets acciderint, Aſſets afterwards ſhall be in the firſt Place applied to the 
Judgments. - R. 1 Sal. 312. 4 

If the Plaintiff on a Plene Adminiſtravit does not pray Execution, when 
Aſſets ſhall happen, but joins Iſſue that there are Aſſets, and it is found 
againſt him, the Judgment ſhall be, quod Querens nil captat. 1 Rol. 929. 
L 20, Cro, Car. 373. Hob. 199, - | 

If Aſſets are found, tho' to a ſmall Value, there ſhall be Judgment for the 
whole Debt. 1 Rol. 929. J. 15. but the Execution ſhall be only for the 
Aſſets found. R. acc. Cro. El. 318. but the Clerks ſay that the Precedents 
are otherwiſe. Vide Precedents otherwiſe, Town. Jud. 68. R. arc. Cro. Car. 
167, 373. KR. 8 Co. 134. Dub. Mo. 246. Cro. El. 592. 

If there are two Executors, and One is outlawed, and the other pleads 
Plene Adminiſtravit, there ſhall be Judgment againſt both for the Debt, but 
for * and Coſts againſt him only who pleads. R. 1 Rol. 928. 1. 47. 
Ge. 43. 2 * q F 

So, if both plead, and it is found that one has, and the other has not Aſſets, 
there ſhall be Judgment againſt both. R. 1 Rel. 929. I. 30. | 

Otherwiſe, . if they plead. ſeverally by ſeveral Attornies; for then he, who 
Has not Aſſets, ſhall be quit. R. 1 Rel. 929. J. 50. F 


In an Action by an Adminiſtrator, he ought to be named Adminifiratoe; 1 (2D. 10.) 
If Adminiſtration be granted to him upon Refuſal of the Executor, who r 


Let, if it is not omitted, it is not bad. Dub, RA 
| rs | I 


29. 4. Cro. El. Gos. 


in Bar, is 


FL EEAD EK 
If there are ſeveral Adminiftrators, all muſt be joined. Reg. 140. 4. 
So he muſt ſhew by whom Adminiftration was granted. 2 Cro. 89. R. 


1 Sal. 
And ic will hot hs aided g Nee Deere. R. 1 Sal. 38. 
And, if it be granted by a Peculiar Juriſdiction, he muſt ſay at leaſt, Cy; 
t &c. or Loci illius Ordinar; for by ſuch an One ſanct Tbeolog . 
feſſor' : Or by ſuch an One Decan', Abbat Gc. is not ſufficient. 3 5 H. 6. 46, 
R. Mp. 367. Cro. El. 431, 791. D. 2Cro. 556. D. 1 Sid. 228. R. Ly. 
408. R. Sho. 355. 

Vet the Omiſlion of cui pertinuit &c. ſhall be aided after Verdict. R. 
4 Med. 133. Sho. 355. Skin. 551. 

Et debito Modo commiſſi imports it. R. upon Demurrer 1 Sal. 40. 

But if Adminiſttation be alledged to be granted by the King, it is ſufficient 
without more; for his Authority is known. X. 1 Demurrer Al. 5, 
1 Sid. 

So, Fa alledged to be granted by an Archbiſhop or Biſhop. R. Cro. El. b. 
907, 879. Adm. Cre. El, 791. 'Semb. cont. Cro. E.. (456.) R. 2 Lev. 153 
D. 1 Sid. 302. R. Cro. El. 838. R. Lut. 1266. 

Or by an Archdeacon; for he is Oculus Epuſcops. R. 2 Cro. 556. 1 $14. 
ow. . I Lev. 193. R. 2 Rol. 150, 

— Orty the Offical of Commiſlary of « Biſhop. R. 2 Mod. 65. R. Luar. g. 
1 Sal. 41. 

Or by the Vicar General of a Biſhop ; for this means his Chancella, 
1 Leo. 312. 

Va, b a general Allegation of Gtant of Adminiſtration by an Archbiſte 
or Biſhop is ſufficient in a Declaration, or Inducement to a Traverſe, it i 
not ſufficient in a Bar or Replication, for that muſt ſhew how he has Al 
. 2 Lev. 155. Cro. El. (4 56.) 791, 838. Vide Ante, (2 D. 4.) 

So it muſt when Adminiſtration was granted. 

But Grant of Adminiſtration of the Goods gue furrunt Inteflati Tempmr: 
brit is ſafficient, without ſaying that it was granted pet Mortem G.. 
«© the other Words import it R. Gro. El. go7. 

So, if an Adminiſtrator ſues in the Debet and Detinet, n on his own 
Contract, it will be bad. Yrde Ante, (2 D. 1.) - 

So, if the Plaintiff omits prefert Litteras Adminift | in his Declaration, it 
be bad on a Special Demurrer. Vide Ante, (O. 17.)—(2 D. 1.) 
But Default of ſhewing by whom Adminiſtration was granted, ſhall be 
aided after a Verdict, by the Sr. 16 & 17 Car. 2. 8. 1 Sal. 38. h 

Or by Plea of Non eff Fafium, or other Collateral Matter. R. 1 Sal. 38. 

An Adminiſtrator, durante minors tate A. the Executor, muſt alledy: 
that A. is under the Age of 17 Years; for under 2 1 is not ſufficient. R. 5 
oy 2 Cro. 590. Yau. 93. Vide Admmiftration, (F.) 
And if he be Adminiſtrator during the Minority of Several, he muſt alledęe 


vis 


that all are under 173 for an Averment that 3 are, and Nothing faid of the 


* good. Dub. 5 Co. 9. Dub. 3 185. R. 

2 4 | 

"Aud the Defendant may plead that the Execator bes attained his Age d 

17 Years. Per 3 J. Co. Car. 516. 1 Rol. 910. I. 30. | 

80, an Adminiſtrator pendente Lite, or during the Abſence of A. mult 

dem that A. is abſent Ge. R. Mod. Ca. 304. 1 Sal. 42. | 

On. Gu. Averment that £ i is within Age ach, is fofficien after Verdid, 
240. 

So no Averment, if rhe Defendant does not take Exception to it, but pleat 

good; for thereby he admits the Phindf to be able 20 foo Tu 

K. Las. 632. Per Gb. NA N. 466, . 1 


5 2 *Þ & - 8 i © 1381 
. the Judgment is not void. R. 1 Rol. 910. J. 20. | 

| N dey by an Adminiftrator durante Minors /Etate of A. who is 

| no Executor, but only intitled to Adminiftration, it is ſufficient, if he alledges 

that A. is under 21 Years; for in fuch Caſe the Adminiſtration does not de- 

termine at the Age of 17 Years. R. inter Freak and Thomas, P. 13 M. 3. 

Rot. 102. (1 Ld. Raym. 667.) inter Edmonds and Sbaler, C. B. Tr. 7 An. Rot. 


340. (Reported Comyns's Rep. 159.) Vide Adminiſtrator, (B. 6.) 


In an Action againſt an Adminiſtrator, it muſt be alledged that Admini- | (2D. r1)/ 

ſtration was granted to the Defendant, R. 2 Vent. 88 - againſt an 

But debitd Furis Formd conceſſit is ſufficient, without ſaying by whom it Adminiſtre- 
was granted. Conf. 2 Cro, 10. K. acc. 2 Jon. 7. R. Lut. 301. R. 1 Sid. 
n | 

And in an Action againſt an Adminiftrator, if he pleads, Original purchaſed 
before Adminiſtration granted, there is no Occaſion to ſhew by whom it was 
granted; for the Plaintiff by his Action againſt him admits him to be a Legal 
Adminiftrator. Le. g. a | 8 

And f the Action be againſt an Adminiftrator during the Minority of ano- 
ther, he need not alledge that the other is within 17 Years, for a Stranger 
.cannot know when his Authority determines, and if it be determined, the 
Defendant ought to ſhew it. R. after Verdick, 2 Cra. 590. R. Tel. 128. 
R. Hoh. 251, Per Wind. 1 Sid. 57. R. Yau. 93. | 

And therefore he may be charged by a Stranger as Adminiftrator durante 


x 


minors tate, if he continues in after the Executor attains 17 
Years. Semb. 1 Sid. 57. Vide Adminiſtration, (F.) | ; 
Or may be charged upon the ſpecial er. 1 Sid. 57. 


To an Action againſt an Adminiſtrator, he may plead in Abatement that (2 D. 12.) 
he is not Adminiſtrator, but Executor. Yide Abatement, (F. 20.) Vide am . 
Ante, (2 D. 4.) | | DS: tor. 

If he be ſued as Adminiftrator generally, who is Adminiftrator during Ia Abatement. 
the Minority of another. Lur. 20. | 

Who adminiſtred circa Funeralia tantum &c. 37 H. 6. 28. a. 

Another Adminiſtrator not named. Vide Abatement, (F. 10.) 

If he pleads that he adminiſtred in a ſpecial Matter only, and traverſes the 
Adminiſtration Modo er Forma, he muſt ſhew that he did that which would 
be an Act of Adminiſtration. R. 37 H. 6. 28. 4. TORT | 

That the Original is teſted before the Adminiſtration granted; Lat. 8. 
Vide Abatement, (G. 6.) ESL | 


So an Adminiftrator m gona lead in Bar Ne «ngues Adminiftrator. , (2D. 3. 
Ent, 286, Cl. Af. 117. 7 Ante, (2 D. 7.) * 2 | - in 11. 
Pine Adminiſtravit general or ſpecial. Vide Ante, (2 D. 9.) 
But if he pleads Retainer, it is not ſufficient to ſay, that Adminiſtration 
Was committed, without ſaying that it was committed to him. R. 2 Joy. 23. 
So it 4s no Plea in Bar that he is Executor, not Adminiſtrator. R. Stix. 365. 
13 | 3 


do to an Action by an Adminiftrater the Defendant may plead in Abate- (2 D. 14.) 
ment, that there is another Co-Adminiſtrator living not named. Vide Ante, Ilan to an 
(2 P. 2.) Vide Abatement, (E. 14.) A 

But he cannot plead that another has 


755 e Adminifira- 
e Right to the Adminiſtration, r.. 


. 1 Mod. 23 1. 0 8 8 9 | 2 
„r in Bar, that Adminiſtration was never committed to the Plaintiff, 


Vo I. V. ere A a a 5 | And 


Attion by an 


as 7; a þ \ Ms 3). 
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And this, if it was committed by a Biſhop or Peculiar, when it does not 
2 A belong to him. Vide Adminiſtrator, (B. 5.) 
a So, that the Inteſtate at his Death reſided out of the Dioceſe of the Biſhop, 


* who granted the Adminiſtration. 1 Sal. 37. 
8 So, that Adminiſtration was granted to another. 1 Sal. 38. 


; . | In an Action againſt an Executor, or Adminiſtrator, if the Defendan 


zinlt an pleads a Matter in Bar, which lies within his Knowledge, and is falſe, Judy. 
-xecotor or ment ſhall be for the Debt as well as for Damages and Coſts de Bonis Teſta- 
— minis farin fo, et fi non, tunc de Bonis propriis: As, if he pleads Ne ungues Exe. 
When de Be- cuter, and it is found againſt him. R. 1 Rol. 930. 4. 40. 933. l. 28. Of 
us propriti Ex. 263. Town. Jud. 57. or. Ne unques Adminifirator. Town. Jud. 71, 
he”, 1 Sand; 217. 
„I an Action be againſt divers Executors, and one pleads Ne ungues Exe. 
cuter, and the others Plene Adminiſtravit, and it is found againſt them, there 
hall be Judgment againſt All de Bonis Teftatoris þ &c. et þ non, again 
him, who pleaded Ne ungues Executar, de Bonis proprits. 1 Rol. 932. J. 52. 
If an Executor pleads Ne ungues Executor, and it is found againſt him, the 
Judgment ſhall be 4e Bonis propriis, tho he has neither proved the Wil 
nor adminiſtred. Of. Ex. 264. 
And tho' he has refuſed before the Ordina Dub. OF. Ex. 264. 
Otherwiſe, if an Action is brought agai aſt + the — of B. who wu 
the Executor of C. who pleads B. * —.— Executor. Q, 2 Lev. 133. 
- , Otherwiſe in a Scire facias againſt an RN, if he pleads Ne ungun 
Executor, and it is found againſt him, the Judgment ſhall not be for the 
Debt de Bonis propriis, for the Plaintiff demands Execution de Bonis Teſtatori, 
R. 1 Rol. 933. J. 30. R. Lit. 53. 
if an Executor or Adminiſtrator pleads a Releaſe to himſelf, and it i; 
frond againſt him, the Judgment ſhall be for the Whole / non de Bonis fro 
priis. D. Mo. 70. 2 Cre. Te Off. Ex. 265. 
Or Payment, or Performance by himſelf, Of. Ex. 265. Dub. Mp. 70. 
1 So in all Caſes on the Return of a Devaſtavit againſt an Executor, or 
WC. Adminiſtrator, there ſhall be Judgment againſt him for the Debt as well a 
r Damages and Coſts de Bonis Teftatorts, fi Ec. et fi non, de Bonis propriis. R. 
1 Rol. 932. J. 32, 35. R. Mo. 299. Dy. 105. 6. 
Or upon a Return that the Goods are eine. 1 Rol 932. J. 30. R 
| 1 2 Sand. 403. 
WL | And, if there be Judgment againſt Huſband and Wife Executrix, and 
REA Return that the Huſband waſted, it ſhall be de Bonis ſuis propriis. 1 Ro. 
33.6 26> 
„ 3 If a Return that the Wife waſted dum ſola, it ſhall be de Bonis propriis of 
i . both. 1 Rel. 931. J. 5. R. Cro. Car. 519. 
And if the firft Judgment was de Bones 7. efatoris, fi Ge. er i non, lun 
| Danna de Bonis propriis againſt Huſband and Wife Executrix, and a 
3." © terwards a Devaſtavit is 24 the —— ſhall be againſt them de Bon 
Tg Hs. R. 1 Rel. 930, J. 50. Cro. Car. 519 


ol his proper Goods. Dy. 210. @. - R. Cro. El. 318. for the other Execut 
.. © ſhall not be charged for the, Wrong of his Co-Executor, ... 
LVLet if a Devaſtavit be charged againſt two Executors, and fond quod 
8 One, and Nothing ſaid guoad the other, it is bad. Semb. Skin. 571 


| Act or Default, the Judgment ſhall be for the Debt and Damages de Bow 
Teſtatoris, et fi non, de Bonis propriis: As, in Detinue for a Detainer aſter the 
Teſtator's Death. 1 Rel. 928. J. 37, 


"A J ; BY a N r 9. 
8 | 47 there be a Deugſtavit by one Executor only, the judgment ſhall be 


So; where an Executor or Adminiſtrator is charged for his Sr proper 
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In Debt, for Rent incurred aſter the Death of the Teſtator. 1 Rol. 93 r. 
FN Covenant for a Breach after the Death of the Teſtator. R. 1 Sand, 112. 
R. 2 Or. 648. Vide Poſt, (2 D. 16.) 

| Tf an Executor acknowledges Satisfaction upon a Judgment to the Teſtator, 
| which is afterwards reverſed, there ſhall be Reſtitution, i mor Cc. de Bonis 
ropriis. 2 Rol. 400. 

And if the Act or Default of the Raecotor or Adminiſtrator -is the Foun- 
dation of the Action, the Judgment ſhall be De Ry only: As, in 
Aſſumpfit againſt an Executor on his Promiſe upon good Conſideration to pay 
the Debt of the Teſtator; 1 Rol. 930. J. 15. 79 0. 93. 4. R. 2 Lev. 122. 
D. 1 Leo. 240. R. Cro. El. 406. Mo. 419. I Leo. 94. 

In Covenant againſt an Executor or Adminiſtrator, for a Breach by him 
of a Covenant in a * EO he e as 1 or Adminiſtrator. X. 
1 Sal. 309. ; 

When the jodgment 1s de Bom is + ag upon a Heri fries Nulls 
Bona is returned, the Execution all be by Capras or br Borie. Dy. 185.6. 

What ſhall be a | Devaſtavit, and — found. "1 ide Adminiſtrarion, (I. 
I 


But in all Caſes . ts Action is againſt an ener ot Adminiſtrator, (2 D. 16.) 


merely as Executor, or Adminiſtrator, the Debt ſhall be recovered only When not. 


De Bonis Teftatoris, and the Damages, which are for the Delay, De Bonis 
Teftatoris, et ſi non, de Bonis propriis. 1 Rol. . J. 35. D. 1 Sal. 309. 
1 Brownl. 50. 

Tho” the Executor or Adminiſtrator pleads a falſe Plea: As, Plene Ad. 
miniſtravit, and it is found againſt him. 1 Rel. 93 1. J. 27, Off. Ex. 266. 
Town. Jud. 57. . 

Or it is determined againſt him upon Demurrer. Dy. 32. a. 

So, if he pleads a Judgment, and no Aſſets Ultra, and it be replied that 

it was by Covin, and found againſt him. R. 1 Rel. 931. J. 40. 1 And. 
150. 
*. if he pleads Non ej} Fattum 7 e I Rot. 931. J. 3 5. Semb. Dy, 
32. 4. in Marg. Off. Ex. 266. 
Or a Payment after the Teſtator's Death. R. 2 Cro, 191. 


Or in Quare Impedit makes Title by a falſe Grant to the Teſtator. 1 Rol. 
928. J. 45. 


Or pleads in Abatement, another Executor not named. 1 Rol. 93 1. J. 25. 

So, if the Breach be by the Executor himſelf: As, if A. covenants to pay 
501, if he, or his Executor, ſells the Land, and the Executor ſells it. R. 
2 Rol. 415. 


Tho' the Executor might be charged as Aus. as well as Executor. 
Semb. 1 Sal. 317. 


Zo, if an Executor or Adminiſtrator is cha ed in an Action, where tbe 


Recovery is wholly in Damages. 1 Rol. 928. 1. 49, and the Coſts only 
ſhall be Si non &c, de Bonis propritss © | 


So, in Covenant, upon a Breach by the Teſtator. R. 1 Rol. 931. J. 45. 
80, in Covenant againſt an Executor upon the Teſtator's Deed, if the 


Breach be alleged in Nonfeaſance by the Executor himſelf, the Judgment o 


ſhall be de Bonis Teflatoris tantum : As, for not repairing. R. I Rol. 932. Jy 


1. 5. Dy. 324. 6. R. Hob. 188. 5 ; | 
For not making Offer of a Preſentation.- R. 1 Rol 931. /. 50. " "FRY 


C 


So, in Debt by. a Bond for Nn * Covenants. R. 2 C. 
hk R. Hob. 2 | 
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{2 E. 1.) 


In an Action 


by an Heir. 


(2k. 2) 


= 
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Bo, cho: the Breach be for a Voluntary Neglect, or Act of the Executor; 
for the Charge is founded upon the Deed of his Teſtator. R. 2 Cxo. 671, 
Adm. 1 Sand. 112. R. Hut. 35. 

In all Caſes where the Plaintiff is delayed, tho' the Demand be de Bon 
Teflatoris ; yet the Coſts or Damages given for the Delay ſhall be de Boni 
propriis, fi non &c. 1 Rol. 928. |. 35. 

Tho” the Executor or Adminiſtrator ſuffers Judgment againſt him by M. 
Au dicit, or Non ſum informatus. Off, Ex. 268. 1 Ro. 933. J. 5 R 
2 Sand. 107. Aſh. Ent. 282. 

So, if he confeſſes the Action. 1 Rw. 933. J. 10. 

80, if he be Sent at the Return of the Summons, and pleads in Abate. 
ment, and on the Rp a. as Oufter ſuffers Judgment by Nil dicit. R. Cr, 


519. ; 

So, if an Action be againft Huſband and Wife, as Executrix, a 
Adminiſtratrix, the judgment ſhall be for Damages and Colts, 45 nan 8. 
. Bonis propriis of both. R. Cro. Car. 519. 
| But if an Executor, or Adminiſtrator, makes no Delay or Default, the 
Coſts or Damages as well as the Debt ſhall be de Bonis Tac. tantum: 
As, if he at the Return of the Summons acknowledges the Action, and fa; 
that he has not Aſſets, and it is found ſo. 1 Rol. 933. J. 15. 

If at the Return of the Summons he pleads, that he was always ready, 
and yet is, 1 Rdl. 933. J. 20. 

If the Judgment be de Bonis Teftatoris, fi &c. Er fi non, tunc Damn d 
Bonis propriis, the Sheriff may not levy the Damages de Bonis Teſtatoris, if he 
cannot levy the whole Debt alſo de Bonis Teſtatoris; for the Damages i in ſuch 
Caſe ſhall be of the Goods of the Executor. R. 1 Lev. 7. 


And if the Sheriff does otherwiſe, his Return, and All Proceeding there 
on, will be bad. 1 Lev. 7. 


(2 E. 1.) In Actions by and againſt an Heir. 


In an Action by an Heir, who ſues upon a Grant or Covenant to his At- 
ceſtor and his Heirs, he muſt be named Heir. 

Otherwiſe, if he ſues in his own Right, tho' he comes to the Right h 
Deſcent : As, in Detinue of Charters, which he claims as Heir. Th, D. 
e. ö. 

So he muſt ſhew how Heir. 1 Sal. 355. 


8 the Heir or Succe ſſor ſhall be in the Debet and Detinet. 47 El. 
3. 23 


In an Action againſt an Heir, the Defendant muſt be named Heir. Vit 


3 Abatement, (F. 20.) 


But it is ſufficient if he is ſo named i in the Count, tho! not in'the Wit. 
Neg. 140. 2. 

And, if it be againſt the Heir & an Heir, the Plaintiff muſt ſhew hov 
Heir ſpecially , for againſt him as Heir generally to A. if he pleads that be 
has Riems per Diſcent from A. it ſhall be found for the Defendant. R. C. 


Car. 151. 
If it be againſt an Hebe in ee it mall be againſt ald the Sons toge- 


ther. Bro. R. 195. Bend. pl.-205. 
By the St. 3 & 4 V. & M. 14. an Action may be brought againſt th 
Heir and Deviſee of the Land jointly, C lift 243. 
So, in an Action againſt an Heir on a Bond Ss. of us Anceſtor, the 


Plaintiff muſt ſhew that the Heir was bound. 
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go, in an Action upon an Aﬀump/it | to pay the Debt of his Anceſtor. R. 
2 Sand. 136. R. cont, 1 Sid. 31. 
And the Omiſſion ſhall not be aided after Verdict. R. 2 Sand. 136. Ray. 
128. 1 Vent. 159. * 

But it may be amended. Lut. cos. 
Debt againſt an Heir on the Bend of bis Anceſtor ſhall be in the Dobet 
| a5 Detinet. Pl. Com. 441- a. Dy. 344. 5. R. 1 Sid. 342. 2 Leo. 11. 
R. I Lev. 130. R. Jon. 87. Reg. 140. a. 

And, if the Heir received ſufficient out of the Land, and died before Re- - 
covery againſt him, Debt lies againſt his Executor. Semb. Dy. 344.6. 

And there is no Need to ſhew in a Declaration, that' the Heir had Aſſets; 
for it ſhall be intended prima Facie. Dy. 344. 6. 

But in an Action againft an Heir, it is ſufficient that he is named, Heir 
to him who was laſt ſeiſed. 
So, if A. Tenant for Life, Remainder to his Eldeſt Son in Tail, Re- 
rhainder to A. in Fee, dies, and the Eldeſt Son enters and afterwards dies 
without Iſſue, Debt lies againſt the Youngeſt Son, as Heir to A. without 
naming his Elder Brother. R. Sho. 248. 3 Lev. 286, 287. 3 Med. 253. 

So Fe Plaintiff need not ſhew how the Defendant i 18 Heir; ; for it does not 
lie within his Knowledge. R. 1 Sal. 35 5. 


So the Omiſſion of Debet ſhall be e after Verdict. Semb. I Sid. 342. 
R. 2 Mod. Ca. 3 56. 5 


In an Action againſt an Heir 3 in the Place of his Anceſtor, if he is within 172 
Age, he may pray that the Parol may demur 'till his full Age. CL Af. 401. Heir. - wading 
Vide Enfant, (D. 1.) Vid. Ae 
So in Debt againſt Heirs ! in Gaveltind, Ir one be within Age: 1 N. (Rm 
241. Bro. R. 195. | | | 
Or againſt Parceners, | 3a. 13. 4. 


But, if all are outlawed, and the others are We] bout not the Infant 
the Pare ſhall not demur for the Nonage of the Infant. R. Mp. 74. Dy. 


— 


239. 4. Bend. pl. 205, 


And at the full Age of the Infant there hall be a Reſummons againſt all 
the Coheirs. Bro. R. 196. 


But the Heir cannot plead that the 8 or Adminiſtrator, has Aſſets, 
Pl. Com. 439. 6. R. Dy. 204. 6. 1 And. 7. 


| Or, that there is an Executor, or Adminiſtrator ; for the Obligee may ſue 
one ar the other. R. 3 Lev. 189. R. Bend. pl. 142. 
Or, that there is another Action depending again him as Executor, R. 
3 Lev. 303, 4: 
| Or, that the Plaintiff has recovered Part againſt the Executor « or Adminiſtra- 
| tor. Semb. 3 Lev. 304. 
The ſafeſt Way for the Heir is to confeſ: the AQtion, and ſhew the Cer- 
tainty of the Aﬀets deſcended to him. Pl. Com. 440. a. 
Or, if he has no A bers, to plead Rien, * Diſcent. Er. 290. Bro. R. 
195. 


Or, if be has only a Reverlion after an Eſtate Tail; for he may plead 
generally Norbing by Deſcent. 3 Lev. 287. 


So he may pad, Nas but a Reverfion after an Eftate for 7 2 or Years. 
Aft. Ent. 262.# ry es 4 o f Ru 


Or, except rs Lands and alſo a Reverſion: The. Ent. 208. 


/ 


= 
= 


But he cannot plead a Rec very. of -D b — 
1 840 33 ple a fy, ower J. e in . R. ; 
$0 an Heir nay plead n Helene to bimſelf. . 
8 vol. V. ROY bl 0 180 'B „ Lu 2 | opt pdt 0 
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cum acciderint, 8 Co. 134. 4. 2 Sand. 226. 1 Si 


372. 4 


| 9 of the firſt Writ. 
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Or a Releaſe to the Executor, or Adminiftrator of the Obligor. C. Li 
32,4 
Or a Bond by the Executor, or Adminiſtrator, for the ſame Debt. . 
1 Mod. 221, 225. Vide Poſt, (2 W. 46.) 
Or Retainer for his own Debt. Q. 2 Ver. 62. 
If the Heir confeſſes Aﬀets, he ought alſo to confeſs the Action. Sen, 


Lux. 444+ 


If be bas a Reverſion, that the Leffee emecd and the Reverfion deſcended 
Dub. Lut. 444. 
GWG N. 1 Sol 
3 


To Miene per Dita the Painter may reply, Aﬀets eben Aft. Eu. 
240. . Dy. 344 44+ 6. Bro. R. 195, 
Or a + porchaſed by arpeye gene, and that he bad Aden at 


30, if he pleads, Nient 
Tail, me Plaio.iff ma 
and the Plaintiff ſh 


8 Dit be preter a Reverfion after an Eftat 
Aﬀets defoended generally; for prater is idle 
1 Part only. R. 2 Aud. 50, 

So by the St. 3 & 4 . & M. 14. the Plaintiff may reply that the De 
S&ndant had Afﬀets by Deſcent before the Original 

After Riens per Diſcent pleaded, the Plaintiff may y pray 33 of Aft 

448. 1 Rol. 57. 

Ot if Bent per Diſcent preter, he may pray Execution of Aﬀets confeſſed, 

Or reply that the Defendant had Aſſets altra. 2 Mod. Int. 222, 

And if he replies Aſſets ultra, he may wave it, and pray Judgment d 
Aﬀets confeffed cum acciderint, 1 Rol. 57. 
And now by the St. 3 G 4 V. & M. 14. That he had Aﬀets before the 
Original ed or Bll filed, and if it be found fo, tho* che Heir ls 
aliened, the Plaintiff: ſhall recover againſt him to the Value of the Sale, the 
the Alienation made zun Fide ſhall be in force. 

And ſuch Replication ſhall conclude to the Country. 9, 5 Mad. 123. 

And it need not ſay, to the Value of the Debt; "hats Value is not mu- 
terial. Semb. 5 Mad. 123. 
So the Defendant * by Rejoinder fay, that he has paid another Deb 
to the Value of the Aſſets fold. 9. 5 Med. 121, 123. 


If the Heir confeſſes the Action, and * the Certainty of Aﬀets, he ſhall 


not be charged in Perſon, Gods, or other Land, except what he had by 
* Deſcent from his Anceſtor. Pl. Com. 440. 4. Town. Fu. 67. 2 Rl. 71. 


J. 50. 70. L 35- 
If he pleads, Riens prater a Rever on, the Plaintiff may take Judgment 
for Debt and Damages dg Reverti HY FOO ne OY: Dy. 


But if the Heir a falſe Plea, which he knows of his own Knor 
to be falſe, 1 ſhall be Judgment againſt av N. 

= F his own proper Lands and © 

ad hace like a as for bis own Proper | Debt, PI. Com. 440. 
0 

x So, if he pleads Riens ger Diſcent, und it is found againſt him. PI. (om. 


400. a. Dy. 149. 4. 2 Led. 11. 


R. yn lb. cont. Sho. 78. Vide infra. 
Or Payment by another Bond. R. Curtb. 93. 
Tha dhe Akt found are ſmall. and not to the Value of the Debt. 
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enerally, and Exe. 
and againſt bin Body 70 
a 


So, -if he ds nent by his Anceſtor, e 


Sf & 4 D: E- 


80, if his Plea be falſified in Part by a Jury of H. tho' the Trial ought 
to be by a Jury of H. and M, Semb. 2 Lev. 178. 


So, if the Plaintiff ſhews to the Court, that the Defendant Kh received 


ſrom the Death of his Anceftor, before the Original ſoed, Aſſets out af the 
Prefits of Land which Nr and the Deſendant does nat deny it. K. 
2 Rol. I. J. | Per * 4.4. . | | 

So, if J . Spe the Heir by Nil dit. Pl. Com, 440. a. Cart, 
Dy. 81. 4. but R. acc. in Marg. ibid, R. Mo. 522. Cre, El. 692. Fide 
St. 3 G4 V. & M. 14. Fect. antepenult”. Cont, Jen. 88, Acc. 2 Rot. 71. 
I. 45. 70. I. all'. Cont. Popb. 2 55. Re 

Or, by Non ſum informetus. Pl. Com. 440. 4. Cont. Dy. 81. in Marg. 
Acc. Dy. 344. J. Cont. Jon. 88, Acc. 2 Ral. 71. 1.45. 70. J. Jo. 


Or, dy Conſeſſion. Pl. Com. 440. d. if he does not alſo ſhew the Cer- 


tainty of the Aſſets. Dy. 344. 5. Vide Sr. 3& 4 V. & M. 14, Cant, Jon. 
88. Ac, 2 Rol. 71. 4.45, 70. l. 45. 


So, if Judgment be againſt the Hei upon Demurres, Pl. Cm, 440. 4. 
Per St. 3 G 4 V. & M. 14. 


” 
. 


Or, by any other Means, except Confeſſion and ſhewing the Certainty of 


the Aſſets. PI. Com. 440. 4. 


By the St. 3 & 4 V. & M. 14. a Deviſee of Land, who is ſuable with the 
Heir by that Statute, ſhall be liable for a falſe Plea by him pleaded in the 


ſame Manner as the Heir ſhould have been for a falſe Plea, or not canfefling 


the Aſſets deſcended. | | tara” ee 
But if there be Judgment againſt the Heir 5 a falſe Plea, as far his 
proper Debt, it ſhall be only of a Moiety of all his Lands. R. For. 7. 


So, in Scire facias againſt an Heir, for he is charged as Tertenant. (ro. 
Car. 296, 313. | g 


And the Plaintiff ſhall have his Election to take judgment ageinſt him, 
as for his proper Debt of the Moiety, or to take Judgment of all the 
* which he has by Deſcent. R. Jon. 88. 2 Rol. 71. 1. ult' & |, 10. 
D. Popb. 155. | 5 


by by rg ne] the Jury, who 
Tho! it is found by the Jury, who find the Iſſue, or by Writ of Inquiry, 
that he apy nn Deſcent. 'R. 2 Rol. 71. l. 30. "y £01 . ih 
Yet in a Scrre facies upon a Judgment, or Recognizance, 
if he pleads a falſe Plea, the Judgment ſhall be ſpec 


; deſcended, Dy. Bt. a; in Marg. R. 87. Cartb. 93. Vide 
ur a. | | * 


So, in Debt againſt an Heir upon a Deed of his Anceſtor, who 
Non eft factum, and it is found falſe, the Judgment ſhall be only for Aſſets 


egainſt an Heir, 
555.8 againſt him for Aſ- 
on. 


e 


</t factum, and it is found againſt him, the Plaintiff may have Judgment for 
Aſſets which deſcended, R. 2 Rel. 71, 1.15. {ig 7% 
So by the &. 29 Car, 2, 3, (which makes a Truſt in Fee-Simple, and 


alſo an Eſtate pur autre Vie, which comes to the Heir as a Special Gecupant, 
Aſſets in the Hand of the Heir) no Heir, who becomes char 41 


AQ, ſhall by Reaſon of aby Kind ff Plea, Conſeſſien, or Miaut dudire, be 
chargeable to pay out of his own Eſtate. LOA 

So by the St. 3 & 4. & M. 14. If the Defendant pleads Riens per Diſcert 
the Day of the Original or Bill filed, the Plaintiff may reply, Aſels before the 
Original; and if it is found for the Plaintiff, the Jury ſhall inquire of the 


= of the Lands deſcended, and thereupon Judgment and Execution ſhall 


4 - | Exe- 


Yet if he takes Judgment for the Lands which deſcended, it will be Er- 
ppear to be by the Plaintiff's Aſſent. R. 2 Rob 71. 4, 20. 


pleads 
which deſcended ; for it was not falſe in his own Knowledge. R. Cro. 
So in Anavity againft the Heir on his Anceſtor's Grant, who pleads Now | 
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62 K. 6.) 0 al be in the Heir for the Whole of the Land delivg 
—— 3 Co. 12. 4. Pl. Com. 441- 4. Semb, Dy: 81. 4. e 2 Ru. 
1. 
7 Aud If Land Faves to the Eldeſt Son, and nr Land. being of the 
Nature of Borough Engliſh, deſcends to the Youngeſt, the Whole ſhall be 
taken in Execution. Jon. 88. 
So, if Land deſcends as well on the Part of the Mother as on the Part of 
+ the Father, the Whole ſhall be taken. 3 Co. 14. 2. Jon. 88. 
So, if Land deſcends to Parceners, the Whole ſhall be taken. 
So, if Land of the Nature of Gavelbind deſcends. Jon. 88. 
And if Execution be ſued againſt one Son or Daughter only, it may be 
avoided by Scire factas, or Audita 8 for all the Heirs ought to be 
contributory. 3 Co. 13. 
| If there be an Action againſt an Heir by A. and afterwards another Action 
TY dy B. who has Judgment firſt, ' he ſhall have Execution prior to A. tho be 
PE; obtained Judgment afterwards. 1 Mod. 253- 
| If there be an Action againſt an Heir, and Judgment thereon, . the Execu. 
tion ſhall be of the Land in his Hands, which deſcended, tho” he has paid u 
other Creditors to the Value of the Land in his Hands.  Keko: 63. 6. 
But if there be Judgment againſt the Anceſtor, who afterwards aliens Part, 
and dies, and Execution be ſued againſt the Heir only, it is well; for be 
hall. not have Contribution againſt the Alienee. R. 3 Co. 12. 5. 
++ $6, if there be judgment againſt an Heir on Ni dicit, the Plaintiff ſhall 
not have a Capias ad 'ſatisfaciendum againſt him; for it is not his Proper Debt, 
3 RN. cont. Cro, El. 692 
| 50, if the Judgment be againſt him on Non fun informatus, Dy. 81.4 
in Marg. 
What Lands are Aﬀets in the Hands of the Heir. Vide Mets (a0 


{2 F. 1.) In Actions by and againſt an Aſſignee. | 


(2®.1) In an Action by an Aﬀignee, the Plaintiff muſt bew how Aſſignee. 
by Ar If he ſues for Rent upon a Leaſe by another, be muſt ſhew a Legal Eſut 
Hgnee. or Title to it. R. Cro. El. 
But, if he ſhews an A gument, it is ſufficient; the” be does not nam: 
himſelf Aſſignee. R. 2 Cro. 240. R. per 3 J. Cro. El. 823. 
So, if an Aſſignment be by Huſband and Wife, where they were ſciſe 
. to them and to the Heirs of the Huſband, it is ſufficient to declare as Aſſignet 
of the 'Huſband ; for the Eſtate for Life of the Wife is s merged, R. Cro. Car 


285. Jon. 305. 


(2 F. 2) In Debt for W aga inſt the Deviſce of the Leſſee, the Plaintiff moſ 


pin Aug pt an Entry by the Allent of the gre ol? or Virtute agar, (7% 
gnee, 


. 


But it is ſufficient to charge the Defendant as Aſſignee of B. to whom the 
| Leaſe is made by which he covenants to repair; tho he be ny 5 « 
© Adminiſtrator, to ſuch Affignee. Re Carth. 5 1 9. * 0K 


As o ne and er in eon. 2 . 6. 1 Ke) 
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(2), Pleading in Aſuwpſit, what Pleas. good, 
(2 G. 1.) Non Aſſumpfit, S. 
A to a Declaration in Afumpfit, Vide Action upen the Caſe upon Aſumpfit, 
( 


H. 2, &c. : 2 
Pleas in A ge are, 1ſt. Non Aſumpſit, Of which Vide Action upon the 


1 — 1 ſex Annos. Of which and Replications thereto, 
Vide Action upon the Caſe upon Aſumpfit, (H. 6, 7.) ; 
zd. Another Promiſe. with a Traverſe of the Promiſe in the Declaration: 
But this is a bad Plea, for it amounts only to the General Iſſue Non Aſumpfit. 
R. 2 Rol. 350. Vide Ante, (E. 14.) =D 2 


(2 G. 2.) Tender. 


80 the-Defondant may plead Matter in Excuſe or Diſcharge * As, before 
y. 


a general Imparlance, he may plead a Tender, and always rea 
238. Chft 203. | 
When and how this. muſt be pleaded. Vide Poſt, (2.W. 28.) 
80 Non Aſumgſit to Part, and Tender of the Reſidue. Cl, Af. 104. Chft 
202. | 8 
To a Tender after Inparlance, the Plaintiff may plead that as an Eſiappel. 
Clift 203. ers: | | 
05 4 may demur. Lut. 227, 239. | J 


Lut, 226, 


| 25 Within Age. 

Within Age. Lut. 240. : | 8 

When and how it muſt be pleaded, and Replications thereto, Vide Poft, 
(2 W. 22.) — Ante, (2 C. 2.) | | 


He cannot plead, within Age, and traverſe the Promiſe. R. Jon. 146. 


(2G. 4) Outlawry. 


So, to an Indebitatus Aſumpfit, where the Ground of the Action is for- 
feited by Outlawry, it may be pleaded in Bar, that the Plaintiff is outlawed. 
Co, Lit. 128. 6. 3 Lev. 29. Fae. 1512. ä 

So, in a Quantum Meruit, tho' the Demand be not reduced to a Certainty. 
R. 2 Vent. 282, Lut. 1514. | ; 

So, in Aſumpfit, upon a Bill of Exchange. R. 3 Lev. 29. 

How it ſhall be pleaded in Abatement, Vide Abatement, (E. 2.) 

How in Bar, Vide Poft, (2 W. 24.) 0 

If it be pleaded in Bar, and the Outlawry be reverſed before the Day for 
* 8 the Record, there ſhall be only a Reſpondegs Outer. R. Tel. 36. 
2 C. 484. DD of 

Otherwiſe, if he fails to bring in the Record upon the Day, when there 
was no Reverſal, for then there ſhall be final Judgment. R. Co. Car. 566. 


(2 G. 5.) Foreign Attachment. 


So, to an Aſumpſit the Defendant may plead a Recovery by a Foreign 
ment on a Plaint entred before the Original or Bill filed. Lev. Ent. 2. 
- VOL. V. | Ccc Py re And 
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And to'an Indebitatus Aſumpfi it ſhall be given in Evidence upon Ny 


umpfit. Lut. 995. 
41 e Plaint was entred before the Original filed. Per Trevor, 1 Sal 


125. Per Holt, if there was a Condemnation before the Original. 1 $4 
280 

When and how it ſhall be pleaded, Vide Attachment, (H. I.) 

The Plaintiff may reply to it, that the Debt aroſe out of the Jariſdidtvg, 
Lev. Ent. 10. R. 3 Lev. 23. 
Or may traverſe the Cuſtom. 
Or demur. 


(2 G. 6.) Compoſition. 


So the Defendant may plead a Compoſition with by Creditors according 
to the Statute. Lut. 266, Clift 156. 

And it ought to conclude, as if it was a Releaſe, Lut. 271. for i it is in the 
Nature of a Defeaſance. Per Holt. (Vide Comyns's Rep. 112.) 

And in Pleading, it is ſufficient to e the Words of the Statute, R 
inter Feltham and Cudworth. (Reported in — s Rep. 11a.) 

And there is no Need of a Profert lic i in Cur. R. Med. Ca. 58. (Vid 
Compyns' Rep. 112.) 
It is ſufficient, if it be for the equal Benefit of all the Creditors, tho' it 
be not ſo mentioned in the Gee (Vide Comyns's Rep. 112. ) 

If he ſhews that he was Inſolvent; for it ſhall Wo intended that he con- 
tinued fo, if the Contrary does not appear. R. Mod. Ca. 58. 

But he muſt ſhew that he was inſolvent at the Beginning of the Seſſan 
Mod. Ca. 1 56. 


0 G. 7.) Statute - hs Vine. 


So the Defendant may plead, that the Contract, upon which the Action 
is founded, was Uſurious. 

And if it appears by the Declaration, that the Contract was Uſurious, tho 
it is not pleaded, there ſhall be Judgment againſt the Plaintiff, Lut. 273. 

But it ſhall not be intended uſurious, if it does not expreſfily To . 
Lut. 273. 

What ſhall be Uſury or not, Vide Uſury, (A.—B.) 

How it ſhall be pleaded. Vide Poſt, (2 WW. 23.) 


(2 G. 8.) Statute againſt Gaming. 


So, to an Aſump/it, the Defendant may plead the St. 16 Car. 2. 7. that the 
| Money promiſed was won by Play, in which the Defendant at one Mecting 
- loſt on Tick above 100/. 1 Lat. 180, Chft 200. 5 Mod. 3. 

And if he loſt at one Meeting above 1001. to ſeveral Perſons, it is within 
the Statute, R. 3 Keb. 67 1. R. Lut. 180. 

What Play or Contract is illegal on this Statute, Y7 iar Fuftices of Peace (B. 420 
| How it ſhall be pleaded, Vide Pot (2 W. 26.) 


(2 G. 9.) Accor or | Akin, 


So to +: aig the Defendant may plead, Accord with Satisfaction. R. 


Dy. 7 
0¹ „ Cliſt Ent. 195. 


What Accord ſhall be good, Vide Accord, (B. 


12 
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What Arbitrament, Vide Arbitrament, (E. 1, &c.) 


How an Accord ſhall be pleaded, Vide Accord, (A. 1.—C.) 
How an Arbitrament ſhall be pleaded, Vide Accord, (D. 1, 2.) 


7 G. 10.) Payment. 


So the Defendant may plead Payment of Money juxta Aſſumption'. 2 Bro. 
Ent. 6. R. Sal. 516. | 
But this ſeems to amount to the General Iſſue. R. cont. Sal. 516. 
Payment after the laſt Continuance, Cf? 202. 
Non Aſſumpfit to one Promiſe, Payment to the other. Bro. V. M. 99. 
102. lp 
Payment of ſo much in Satisfaction. Bro. V. M. 93, 109. | 
But a Note or Bill given in Satisfaction, if it be not under Seal, is not 


good. 5 Mod. 136. 


(2 G. 11.) Infimul Computaverunt. 


So to an Aſumpfit, the Defendant may plead that, ſince the Promiſe made, 
the and the Plaintiff infimul computaverunt, et ſuper Cumpot ill' ipſe inventus 
Fuit in Arrear ſo much, which he has paid. Bro. V. M. 100. 94. Vide 

Action on the Caſe upon Aſſumpſit, (G.) | | 

Or he may tender the Arrears found on the Account in Court. 2 Mod. 
Tit. 144. | ws; | | 

But an Account without Payment or Releaſe is no Plea to an Indebitatus 
Aue R. 3 Lev. 238. for a Choſe in Action cannot diſcharge a Matter 
executed. 


So Infimul Comput” and Payment amount to the General Iſſue. 


(2 G. 12.) Bond for the Money. 


_ So to an Aſumpſit the Defendant may plead a Bond given by him for the 


Money demanded. CJ. Af. 117. Clift 199. For the Bond determines the 
Contract.  Cro. Car. 415. 2 Cro. 33, 234. Vide Poſt, (2 W. 46.) 

Or that all the Counts are for the ſame Sum, and he has paid Part, and 
given a Bond for the Reſidue. Ray. 449. 2 Jon. 158. | 


So he may give it in Evidence upon Nen Aſumpfit, Per Holt 5 An. 
And, if it be pleaded, it is bad; for it amounts to the General Iflue. R. 
Ou. El. 201. Semb. 5 Mad. 3 14. Vide Ante, (E. 14.) | 


(2 G. 13.) Diſcharge from the Promiſe. 


_ _ _ Promiſe. Ckf# 199. 
en a Promiſe may be diſcharged or not, Vide Action an the Caſe u 


(2 G. 14.) A Releaſe. 
So he may plead a Releaſe after the Promiſe. Cl. V 258. 


A Releaſe to ſuch a Day abſque hoc quod Aſſumpſit poſt. Bro. V. M. 8 
FR. * a Releaſe u pon Performance of the Promiſe in Part quoad hoc 2 not 
4 W. ge Promiſe for the Reſidue. R. 2 Rol. 413. j 20, Vide Poſt, 


So the Defendant may plead, that the Plaintiff before the Breach diſcharged 
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Lev. Ent. 10. R. 3 Lev. 23. 


18 founded, was Uſurious. 


. loſt on Tick above 100. 1 Lut, 180, Chft 200. 5 Mod. 3. 
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And to an Indebitatus Aſumpfit it ſhall be given in Evidencg upon Ny 
e . Lut. 995. 
e Plaint was entred before the Original filed. Per Trevor, 1 $4] 
0 Per Holt, . I Sal. 


280. 
When and how it ſhall be pleaded, Vide Attachment, (H—I. ) 


The Plaintiff may reply to it, that the Debt aroſe out of the Juriſdiction. 


Or may traverſe the Cuſtom. 
Or demur. 


(2 G. 6.) Compoſition. 


So the Defendant may plead a Compoſition with bi Creditors according 
to the Statute. Lut. 266. Chft 156. 

And it ought to conclude, as if it was a Releaſe, Lut. 271. for it is in the 
Nature of a Defeaſance. Per Holt. (Vide Comyns's R - 112.) 

And in Pleading, it is ſufficient to purſue the Words of 4 Statute, R 
inter Feltham and Cudworth. ( oth. yg in Comyns's Rep. 112.) 

And there is no Need of a Profert bic in Cur . R. Med. Cu. 58. (Vid 
Compns's Rep. 112.) | 

It is ſufficient, if it be for the equal Benefit of all the Creditors, tho' i 
be not ſo mentioned in the Compoſition. (Vide Comyns's Rep. 112.) 

If he ſhews that he was Inſolvent; for it ſhall to intended that he con- 
tinued ſo, if the Contrary does not appear. R. Mod. Ca. 58. 

But he muſt ſhew that he was inſolvent at the Beginning of the veflions 
Mod. Ca. 1 56. 


(2 G. 7. ) Statute againſt Uſury. 
So the Defendant may plead, that the Contract, upon which the Actio 


And if it appears by the Declaration, that the Contract was Uſurious, tho 
it is not pleaded, there ſhall be Judgment againſt the Plaintiff. Lut. 1 

But it ſhall not be intended uſurious, if it does not expreſily appear. 
Lut. 273. 

What ſhall be Uſury or r not. Vide Uſury, (A.—B.) 

F it ſhall be pleaded. Vide Poſt, (2 W. 23.) 


(2 G. 8.) Statute againſt Gaming. 


80, to an Aſumpfir, the Defendant may plead the Sr. 16 Car. 2. 7. that th 
Money promiſed was won by Play, in which the Defendant at one Meets 


And if he loſt at one Meeting above 100/. to ſeveral Perſons, it is withi 
the Statute, R. 3 Keb. 671. R. Lut. 180. 

What Play or Contract is illegal on this Statute, Vi iar Fuftices of Peace 0 420 
| n Vide N. (2 W. 26.) 


(2 G. 9.) reared or Arbirtiment. 
So to I Jaw the Defendant may plead, Accord with Satiafation, 


0¹ n Clift Ent. 195. 
What Accord ſhall bo good, Vide Accord, (B. * 
VS —m- 


PSL RA D*R:R: 
What Arbitrament, Vide Arbitrament, (E. 1, &c.) 


How an Accord ſhall be pleaded, Vide Accord, (A. 1.—C.) 
How an Arbitrament ſhall be pleaded, Vide Accord, (D. 1, 2.) 


{2 G. 10.) Payment. 


80 the Defendant may plead Payment of Money juxta Aſſumption'. 2 Bro. 
Ent. 6. R. Sal. 516. | 
But this ſeems to amount to the General Iſſue. R. cont. Sal. 516. 
Payment after the laſt Continuance. Ciiſt 202. 
Non Aſſumpfit to one Promiſe, Payment to the other. Bro. J. M. gg. 
102. 
Payment of ſo much in Satisfaction. Bro. V. M. 93, 109. 
But a Note or Bill given in Satisfaction, if it be not under Seal, is not 


good. 5 Mod. 136. 


(2 G. 11.) Infimul Computaverunt. 


So to an Aſumpfit, the Defendant may plead that, ſince the Promiſe made, 
the and the Plaintiff infimul computaverunt, et ſuper Compot” ill ipſe inventus 
fuit in Arrear ſo much, which he has paid. Bro. V. M. 100. 94. Vide 
Action on the Caſe upon Aſſumpſit, (G.) | 

Or he may tender the Arrears found on the Account in Court. 2 Med. 
Int. 144. | | 

Tot nn Account without Payment or Releaſe is no Plea to an Indebitatus 
Aſumpfit. R. 3 Lev. 238. for a Choſe in Action cannot diſcharge a Matter 
executed. 4 | 


So Infimul Comput” and Payment amount to the General Iflue. 


(2 G..12.) Bond for the Money. 


So to an Aſumpfit the Defendant may plead a Bond given by him for the 


Money demanded. Cl. Af. 117. Clift 199. For the Bond determines the 
Contract. Cro. Car. 415. 2 Cro. 33, 234. Vide Pf, (2 W. 46.) 


Or that all the Counts are for the ſame Sum, and he has paid Part, and 


given a Bond for the Reſidue. Ray. 449. 2 Jon. 158. 
So he may give it in Evidence upon Nen Aſumpſit, Per Holt 5 An. 


Co. El. 201. Semb. 5 Mod. 314. Vide Aute, (E. 14.) | 
( 2 G. x 3.) Diſcharge from the Promiſe. 


him from the Promiſe. CAiſt 199. 
Aſumpfit, (G.) 


(2 G. 14.) A Releaſe. 


So he may plead a Releaſe after the Promiſe. Cl. Af. a 58. 

A Releaſe to ſuch a Day abſque hoc quod Aſſump/it poſt. Bro. V. M. 98. 
| But a Releaſe upon Performance of the Promiſe in Part guoad hoc does not 
5 Promiſe for the Reſidue, R. 2 Rol. 413. 1 20, Vide Poſt, 


And, if it be pleaded, it is bad; for it amounts to the General Iflue. R. 


So the Defendant may plead, that the Plaintiff before the Breach diſcharged 
| When a Promiſe may be diſcharged or not, Vide Action on the Caſe upon | 
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(6; T 89 Performance. 


So to an Aſſu er che Defendant may plead a ſj ial Performance. 

If the Defendant pleads Payment, he muſt ſhe in certain what Sum he 
paid. R. Mar. pl. 120. Vide Dan. 77. Vide Ante, (E. 5.) 

But a Sum given in Satisfaction after the Day of Payment! is no good Plea, 

4 Mad. 250. 

Bat if the Defendant pleads a ſpecial Performance: As, Payment Ge. upon 
an Indebitatus Aſumpfi, it is bad; for this amounts to the General Iſſue only; 
yet be may plead it, for it admits a Promiſe. R. 1 Sal. 394. 

So, if he pleads that by Agreement with the Plaintiff he paid to 4. 
1 Mod. 7 

79 he performed all on his Part to be bred, R. 1 Sal. 394. 

Or another Promiſe, and traverſes the Aſſump/it Modo et Forma. R. 2 Nu. 


350. 


(2 G. 16. F Diſcharge upon Statute for Inſolvent Debtors, 


80 the Defendant may plead in Diſcharge of ati Execution a a! his 
Body Se. a Diſcharge accotdin 5 4 the Stitute for the Relief of Inſolvent 
- Debtors; Sal. 521. Lev. Ent. 6 
And if the Plaintiff demurs to co i, be gment, but no = 
cution agalnft His Body; for th — — Ys * | 
2 Jon. 16 

45 the On may take his Judgment A ies Mat Chft 1 56. 

But he fhall not be diſcharged, if the Defendant-was indebten above the 
Sum of 500 J. by the St. 30 Car, 2. at the Time of his Diſcharge ; tho' he 
was not in Execution for it 29 May 30 Car. 2. R. 2 Jon. 208. 


So, it is no Plea, if it does not ſhew all Things done, which intitle the 
Juſtice to — R. Sal. 52 f. 3.Lev. 151. Per Holt, Skin. 362. 


(2 H) pleading in an Action koꝛ a Decefpt. 
A, to the Original and Declaration in an Action for a Deceipt, or in in 
Action upon the Caſe in the Natufe of Deceipt, Vide Action upon tht 
Caſe for Base, o 
To this Action the Bethe nerally ſhall plead Nor Guilty. Pal. 393 
And he may plead Not 6244 l an Action 151 Deceipt in levying a Fine 


in C. B. of Land i in Ancient Demeſne, whereby it becomes Frank-Fee, tho 
Matter of Record is mixt with Matter of Fact. R. Tr. 10 An. in C. B. 


1 T) Pleading in Trover, 


A* » a Declaration in Trover, Vide Aftion upon the Coſt upon Trout, 
be 


obo Defendant can plead Nothing but Not Guilty, or a Releaſe. it 
M. | 


Not Guilty infr fe Amos. Tit. 99. 


1 


(2 K) Pleading in Conſpiracy. / 
| (2 K.) 


8 to the Original and Declaration in Conſpiracy, or Action upon the 13 Coaſpira- 
A Caſe in the Nature of a Conſpiracy, Vide Action upon the Caſe for Con- cy. 
ſprracy, (C. 1, &c.) ; | 

To this Action the Defendant ſhall generally plead Not Guilty. 

Anciently it was uſual for the Defendants to plead a Juſtification ſpecially, 
chewing the Grounds of the Proſecution. 3 Bul. 284. 2 Cro. 193. 

But it is not ſo ſafe, becauſe it is tantamount to the General Iſſue, R. that 
ſuch ſpecial Matter may be pleaded, for it is not fate to ſend it to Lay Gens. 
20 H. 7. 11.6. R. 2 Cro. 131. 


(2 L) Pleading in an Action foz Defamation, 


(2 L. 1.) Declaration. 


S to a Declaration in Scandalum Magnatum, Vide Action on the Caſe for 
Defamation, (B. 3.) | 

For Slander of Title, Vide Action on the Caſe for Defamation, (C. 1, &c.) 

As to a Declaration for Slander againſt a Common Perſon, Vide Action 


upon the Caſe for Defamation, (G. 1, &c.) 


(2 L. 2.) Plea. 


To an Action for Defamation the Defendant ſhall plead, Not Guilty. (2 L. 2.) 
Lut. 1291. | * 
Or may make a ſpecial Juſtification. 
The Defendant ſhall plead, Not Guilty, if he did not ſpeak the Words 
in the Declaration. 3 | 
Or, ſpoke them in a Courſe of Juſtice, or in a Manner not malicious. 
2 Cro. 91. Popb. 69. 6 i 
So the Defendant may plead the Statute of Limitations. 
Within Age. Cont. if he was 17. Ney 129. 
So he may plead that the Plaintiff did not take the Oath mentioned in the 
Declaration. Semb. Cro. El. 169. | 
But if the Defendant can juſtify the Truth of the Words, he ſhall not plead, , (2 L. 3.) 
Net Guilty, but muſt plead a ſpecial Juſtification : but this admits the Words, >; Jufifca- 


| S, cation. 


and aids Uncertainty in alledging them. Jon. 307. When allow: 


So, if he can confeſs the Words, and by ſpecial Matter ſhew them not e- 
actionable, he ſhall not be put to the General Iſſue. 4 Co. 14. a. Popb. 67. 

And therefore if the Words were ſpoken in another Senſe, the Defendant 
may plead it ſpecially. R. 4 Co. 14.4. | 

So, if ſpoken in a Court of Juſtice, as Council. R. 2 Cro. go. 

The Defendant may juſtify Words in Scandalum Magnatum, as well as in 
an Action by a Common Perſon. R. 4 Co. 13, 14. Kelw. 26. R. Poph. 66. 

But it is no Juſtification for the Speaking, that there was a Common Fame 
that the Plaintiff was Guilty. Dar. 163. | 


That he was a Bankrupt, without Averment that he continued ſo. R. 
2 Co. 579. 


To the Juſtification the Plaintiff by Replication ſhall ſay generally de In- 2 L. 4) 
7 3 Sc. 1 Sand. 244. . 
„ 


Replication tb 
"i 


nds: Or 
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Or he may ſay, that after the Crime of which he was accuſed, and befyre 
the Speaking, he was pardoned. Dan. 163. R. Mo. 863, 872. 


gow J The Juſtification I is not good, if the Defendant does not confeſs the Spez. 
.cation ſhall be king of the Words alledged ; As, if the Declaration is for ſaying Tou „ole m 
488 Cloth and balf Yard of Velvet; Juſtification, that the Plaintiff, being a Tayl,, 
. had Velvet delivered him to make a Coat, which he made too little, Rafi, 
cufjus he mid, you flole Part of my Velvet, is not good; for it does not conſe; 
any Words ; tho” it traverſes the Words alledged. R. Cro. El. 239, 
So, if the Declaration alledges an Accuſation of Returning on a Commiſſlig 
the Examination of divers not ſworn, it is no Juſtification that he returned 
one. R. Cro. El. 623. 
If the Declaration be for ſaying, Nu are a Thief, and ftole 201. it is ng 
Juſtification that he ſtole a Hen. R. 2 Co. 676. 
If the Juſtification be upon a Preſentment at a Leet, he muſt ſhew the 
Matter to be within the Juriſdiction. R. Cro. El. 492, 
And that the Plaintiff knew the Preſentment falſe. R. Cro. El. 492. 
So, the Juſtification is not good, if the Words with the Circumſtances by 
which he juſtifies, are actionable. R. 1 Brownl. 5. 
If the Defendant ſays that the Plaintiff. was found Guilty of Perjury b 
Verdict Sc. if he does not ſhew Judgment thereon, R. 1 Brownl, 11. 


* n if the Words accuſe of Felony, the Defendant in Juſtification may ſay N 
l 2 gol Jaſti- > ſuratus fuit, Sc. 1 Sand. 243, 4. 
If of Perjury, that the Defendant was perjured in his Anſwer in Chancery, 
Clift 103. 
15 when he was a Witneſs at Ni Prius or Seſſions of the Peace. 
Or when examined upon Interrogatories in Chancery. 
That he falſely ſwore a Debt upon a foreign — R. Bendl. f 
216. 1 And. 12. 
at 8 Sheriff, he ſold the Office of Underſheriff, contrary to bi 
th. 

That being upon a Jury in a Leet, the Plaintif revealed Secrets, contrary 
to his Oath, 8 V. M. 119. 

So if there is a general Pardon, a Juſtification for Words, which accuſe 
Treaſon, will be good, if the Plaintiff does not plead it; for he may bt 
wn the Exceptions. R. Ray. 23. 

if the Defendant juſtifies, and a Verdict be thereon found for tht 
Plaintiff he ſhall not have Judgment, if the Words are not actionable. I. 
2 Leu. 51. 


1 b. ) But the Defendant to an Action for Defamation cannot plead, that th 
What not. Plaintiff nam fuit damnificatus Modo et Formd. R. Dy. 26. 6. 

So, it is no Plea, that the Plaintiff was not of good Fame prout. Da 

17. 

That there was a Common Fame that the Plaintiff was Guilty. 


((a N Pleaving in an Action fo2 a Diſturbance. 


S to the Declaration and Pleas i in an Action on the Caſe for Diſtughane, 
Vige Aion on the 0 for « a Difturbance, (B. 1, 2 . 


(2 N) Plein 
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(2 N) Pleading in an Action foꝛ a Nuſance, 


8 to the Declaration in an Action on the Caſe for a Nuance, and Pleas 
A thereto, Vide Action on the Caſe for a Nuſance, (E. 1, 2.) 

As to Proceedings in a Quad permittat, Vide Action on the Caſe for a 
Nuſance, (D. E, &c.) | 7 Pp 


(2 O) Pleading in an Action foꝛ a Misfeaſance. 


T* HE Declaration in an Action for Misfeaſance in an Officer muſt ſhew, 
| that the Defendant was an Officer, that it was his Duty to do, and that 
he ated contrary to his Duty, 
As, if it be for a falſe Return of a Writ for an Election to Parliament, he 
muſt ſhew that ſuch Writ iflued and was delivered to the Defendant, being 
Sheriff, who proceeded to the. Election ſecundum Extigent' Brevis, and that 
the Plaintiff furt debito Modo ele but the Defendant returned another, 
elected. P. 2 An. Sir Wm, Hale v. Owen. (Reported in Comyns's Rep. 132. 
1 Ld. Raym. 904.) | 
But, if the Declaration ſhews the Misfeaſance, it is ſufficient, tho” it omits 
ſeveral Circumſtances, not material: As, if the Action be for tearing the Seal 
from a Deed, whereby an Annuity or Rent was granted, tho' it does not ſay 
that it was the Seal of the Grantor, or what Seal, or that thereby he loſt his 
Annuity, or the Deed was void, or whether it was an Annuity or Rent Charge. 
R. 2 Cro. 255. 
To an Akon upon the Caſe for a Misfeaſance, the Defendant ſhall plead, 
Not Guilty. Cro. El. 569. ot 
Or not Guilty infra ſex Annos. Lut. 99. 


(2 P) Pleading in an Action fo; Negligence. 
1 (2 P. 1.) In his Office, Ee. 3 


* an Action againſt a Sheriff &c, for an Eſcape, the Plaintiff muſt ſhew 
a Judgment againſt him who eſcaped. R. 1 Lev. 191 | 

And ought to ſay directly that he recovered, and not, quad cum recuperaſſet. 
Semb. 1 Sid. 306. | N 

If an Eſcape be out of the Counter upon a Plaint before one Sheriff of 
London, the Action ſhall be againſt the two Sheriffs, R. Carth. 14 5. | 

But in an Action for an Eſcape, the Plaintiff need not ſhew how the Debt 
in the Original Action became due. Lut. 110, Vide Ante, (E. 18.) | 

Nor the Original and all the Proceedings thereon, for it is ſufficient to 
begin quod cum recuperaſſet &c. R. Cro. El. 8779. XY 

Nor ſhew the Original Cc. tho' the Eſcape was of One outlawed by meſue 
Proceſs, for it is ſufficient to ſay quod cum implacitaſſet &c. Lut. 111. 

Nor ſhew that he did not find Bail, tho' the recept in the Caunter be 


found them. R. 550. 162. 


Nor ſay, that the Debt was not ſatisfied, for it ſhall not be ſuppoſed. 
R. 1 Rol. 47. | EOS 


To this the Defendant ſhall generally plead, Not Guilty. 


But if the AQtion be for not returning a Writ &c, the Defendant may plead 
guod pertinuit ad alium. 55 


niſi interim inveniat Manucaptores ; for it will come from the other Side, if he _ 
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3 Lev. 46. N. 2 Lev. 144. R. 2 Co. 419. R. cont. Cro. El. 868, B. 
Acc. 16 Ed. 4. 3. Lide inßfra. 


not appear. Mo. 8 52. 


may; for Not Guilty to Nonfeaſance are two Negatives, which do not mak 


So in an Action for an Eſcape, the Defendant may plead Non permijt ir, 
ad Largum. 5. Cv. 89. a. 10 Ed. 4. 10.6. 

Or, Nut tiel Record, R. Hob. 209. 

So, quod non arreſtavit. Aſh. Ent. 14. W 
Nel recenter inſecutus fuit. 3 Co. 52. Vid. Ent. 195, 198. 

And by the St. 8 & 9 . 3. 27. it ſhall not be allowed in Evidence, with. 
out Plea. . | | 

By the ſame Statute, Plea of freſh Suit ſhall not be allowed without an 
Affidavit that the Eſcape was without Conſent. 

That he was reſcued after an Arreſt upon meſne Proceſs. Lut. 130, R 


A Reſcous may be pleaded, without ſaying that he returned the Reſcous, N 
3 Lev. 46. 2 Lev, 144. 

If an Action be for a voluntary Eſcape, he may take by Proteſtation, thy 
it was not voluntary, and plead recent” inſecut. R. 1 Vent. 217. 

There is no Need to traverſe that the Eſcape was voluntary. R. Lot. 201, 

But the Defendant cannot ſay that the Party afterwards appeared at tie 
Return of the Writ. Lut. 72, 73. | | 

So the Defendant cannot plead a Reſcous to an Eſcape upon a judicil 
Proceſs. R. 3 Lev. 46. R. Mo. 8 52. 

Nor upon meſne Proceſs. Mo. 8 52. Vide ſupra. 

Tho' the Arreſt be upon a Latitat, whereon the Cauſe of Action dos 


But he ſhall not plead in an Action for not keeping a Ferry, where he 
ought, that he erected a Bridge there. Semb. 1 Sal. 12. Vide Poſt, (2 S. 2 


825 (2 P. 2.) In keeping a Dog Ec. 


A Declaration for a Neglect in keeping his Dog, Horſe, Cattle &c. mutt 
ſay that the Defendant was Sciens of the miſchievous Quality. Vide Afiin 
on the Caſe for Negligence, (A. 5.) EW | 
= if Sciens, or Scienter, is omitted, it will be bad after Verdict. R. &. 
2, | | ö ö 
But quad habuit Suem ad mordendum Animalia conſuet will be well aftr 
Verdict; for it ſhall be intended to have been proved that they were Animals 
of which the Defendant had Notice, and the Biting of which was a Damage 
and Loſs to the Plaintiff. - R. Sal. 662. | 

Io ſuch Action the Defendant ſhall plead, Net Guilty. 

Or that the Dog made an Aſſault upon his Dog. 

So, to every Action on the Caſe for Misfeaſance or Nonfeaſance, the De- 
fendant ſhall'plead, Not Guilty. | 

But in an Action on the Caſe for Nonfeaſance, it was reſolved, that tht 
Defendant ſhall not plead Nor Guilty, tho' in an Action for Misfeaſance ht 


an Iſſue. Cro, El. 569. + 6: 
But it is no Plea, that he made the Thing more beneficial for the Plain. 
tiff; for this being a Voluntary AR, it does not excuſe him for the Negled 
of his Duty: As in an Action upon the Caſe for not keeping a Ferry, it“ 
no Plea, that he erected a Bridge, which was more Commodious, R. 9 
257. | IEC: 
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(2 P. 3.) In keeping Fire. 


A Declaration in an Action, founded on the Cuſtom of the Realm, for 
not taking Care of his Fire, muſt ſhew the Cuſtom of the Realm, and the 
Damage by the Defendant's Neglect. Aſb. Ent. 23, 56. Vide Action upon 
the Caſe, (B. 2, 3.) — Fur Negligence, (A. 6.) 

And therefore, if it enlarges to foreign Matter, it is bad. Lut. 90. 

But it need not ſay, Time whereof Fc. for ſecundum Legem et Gonſuetudinem 
Regnt is ſufficient. R. 2 H. 4. 18. 3. Vide Action on the Caſe for Negh- 

A. 6. 
9200 it is A ficient, if it ſays, ne Dampnum alicui eveniat, tho' it is not, 
alicui Vicino. 2 H. 4. 18. R. 3 Lev. 359. 

80, if it ſays, Ignem ſuam, tho” he has no Property in the Fire. 2 H. 

18.4, 

To this Action the Defendant may plead, Not Guilty. 


So he may plead Wod Ignotus * Maſuagium per guad, and traverſe 
the Neglect in keeping his Fire. 1 Bro. Ent. 2 


By the Sf, 6 An. 31. If an Action be 2 againſt any, in whoſe Houſe 
or Chamber any Fire accidentally began, or for any Thing done by Virtue 
of that Act, the Defendant may plead the general Iflue, and give in Evidence 


the ſaid Act; and if the Plaintiff be nonſuit, e or have a Verdict 
againſt him, 'be ſhall Pay: treble Colts, 


(2 Q) Pleaving in an Attion againſt a common 
 Pankeeper 


'S » the Declaration againſt a Common Innkeeper forthe negligent K 
g.of * Goods of his N Vide Aftion upon the Cofe for Neb. 


, (8.10 Action the Defendant.ſhall plead, Not Guily, 
To he has Matter of Excuſe: a that his Inn was full Sc. 1 And. 29. 


(2 R Pleading- in an Action agatuſt a Common 
Carrier. 


8 to the Declaration i in an Action againſt a'Cammon Carrier and Pleas 
- thereto, Vide Aion on Ig for Negligence, (C. 2, 3.) 


gence 


(2 9 Pꝛoteeding in Actians upon ſeveral Statutes. 


HEN an Action lies upon a Statute, or not, Vide Actiam upon Sta- 
W ture, K 1.— .) i _ 


How it ſhall be ſued by tam &c. or the P ieved, 7 de 2 
upon Statute, (E.—F.) mw whe | 


When the Statute ſhall be aid or not, and n. Vide Action upon Sta- 
Tute, . H, I.) 


2 8. 1.) Upon the Statute of Winton 13 Ed. Cal he and Cry. 


If an Action be commenced upon the Statute of Hue and Cry, 13 Ed. 1. 4 Hundred, 
The Plaintiff muſt take out his Original, * 


And the Suit in B. R. as well as in C. B. * 
gal, 2 in muſt be commenced by Ori. 


f a Hund 
Marſhal, R. 3 5 : . ot a Hundred cannot be in the * the 
And 


(C. 1, &c.) 


Vor. V. * W 275. 4 Mod, w_ 


LA D EK 
And the Original uſually recites the Statute. T5. Br. 141. 1 Bro, By, 


99. 2 Sand. 374. 4 Mad. 296. 
* In Leonard, The Original ſhall be teſted « 40 Days * after the Robbery, otherwiſe it i 
it is Error. R. 2 Leo. 12. Vide Poſt, (2 S. 4.) 


. 15 And within a Year after the Robbery.” R. 1 Brownl. 1 56. 


But, if the Day of the Robbery be miſtaken, it may be amended, N 
I Brown. 156. 


If Several are robbed together, they cannot join in an Action a gainſt the 


Hundred, except where they are Joint-Ogrners of the Money Rolen. 2 R. Dy, 
370. 4. 2 Leo. 12. 


3+), 0 Declaration muſt be againſt the Inhabitarits of the Hundred generally, 


moſt be a. For if it is againſt any by Name, and All are not named, it is bad. R, 
gainſt the In- 2 Keb. 126. Adm. cont, Bend. pl. 1 


bitants of 


„ mower? Declaration need not recite the Original at large. Per Rule 1654. Mills 26, 
generally, Declaration need not recite more of the Statute than is pertinent to. the 
Action. R. 2 Vent. 215, Vide Action upon Statute, (I.) 


And therefore may omit the Part of the AQ . the Burning of 
Houſes. 2 Vent. 215. 


A N „ 
% * 


ib 3.) And if it recites She Senſe, tho not the exact Words of the Statute, it i 
Reciting we ſufficient. - Vide Action upon Statute, (I.) 


As, if it is, quod reſpond pro Malefa®oribus, where the Statute ſa 
Corporibus Malefattorum, R. 2 Vent. 215. pak 


(28. 4) The Declaration muſt ſhew the Time, while the Robbery was 6 oma 


Muſt 


dhe Tine of whereby it may appear that the Action was commenced after 40 Days finc: 
the Robbery. the Robbery, R. 2 Leo. 12. 

And the 40 Days for taking the Thieves are limited 4. the Statute of 

Winton, (for the 28 Ed. 3. 11. is only a Confirmation thereof) and there 


fore they, who ſay that half a Year was allowed by the Statute of Wintm, 
2 miſtaken. R. 3 Lev. 320. 


(28 5.) So the Declaration muſt ſhew the Robbery to be within the Hundred, and 
And that it upon the Highway. \ 


was within 


the Hundred, But tho” the I be * if it be within the Hundred, it Is ſuſt 
Se. cient. R. 2 Leo. 17 


And if the Pariſh 2 vos ledged within the Hundred, it is good after 
Verdict. R. 3 Mod. 258. 

So, if it does not appear that the Robbery was in the Highway, it ſhall be 
aided after Verdict. R. 3 Mod. 2 58. Sho. 60; R. 1 Mod. 221. Cartb. 7i. 
Vide Hundred, (C. 2.—4.) 


F „h, R. 1 
258. Carth. 71. 


(23.63) Vo the Declaration muſt alledge that he made Oath before a Juſtice of 
2608 ology Peace, purſuant.to the St. 27 El. 13. that he did not know the Robben. 
ba Settles of Cont, for the Declaration need not ſhew it. Sal. 614. Vide Hundred, (C. 4 
Peace. If the Robbery was by four, Oath, that be did not know them, is not ſuff- 


cient, without ſaying nec eorum agen. Per 3 F. * 21. Dub. 3 Le, 
= 12 Co. 62. 


(2S.7) So the Dechration muſt dle that the uni be Notice of the 
And Notice. Robbery. . 70 ; 


wa 
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80 the Declaration muſt alledge that the Plaintiff has the Property of the ( 1 8) 
Goods ſtolen. r 
If a Servant be robbed of his Maſter's Money, he may declare de Pecun* 
ipfius Querent propr'. R. 4 Mol. 303. R. 2 Leo. 82. 
And if the Plaintiff declares de Pecun' in Cuſtodia ipfius Querent, without 
ſaying de Pecun Querent” propr”, it is bad. R. 2 Sand. 379. 
But where the Plaintiff declares that he was robbed de Bonis ipſius Querent” 
opriis, and of other Goods in Ciſtodia Querent on Demurrer to the whole 
Declaration, the Plaintiff ſhall 'have Judgment for ſo much as is well alledged, 
and ſhall be barred only for the Reſidue. R. 2 Sand. 379. Vide Ant, 


(C. 32.) 


So the Plaintiff HY name hs Goods ſtolen 5 in his Declaration particu- N L 
larly ; for it is not ſufficient to ſay quod diverſa Bona ceperunt. R. 2 Sand. r 


379. Vide Ante, (C. 21.) 
But he need not in the Writ, if he particulariſe them in his Declaration. 
2 Sand. 379. 
And as much Certainty as in Tro rover Cc. is ſufficient. 2 Sand. 263. 


The Declaration muſt conclude contra Formam Statuti, for contra For mam (8. wo. „ 
Statuforum is bad, the Action being founded upon the St. Wint. 13 Ed. 1. e Face 


ontra Forman 
only, and not on the Sr. 27 El. R. Tel. 116. . 1 Vent. 23 5. Searut, 
But Contra Formam Statuti, without more, is afficient ; for it hall be 1 . 
intended the Se. of Winton. R. Tel. 116. Noy 125. 2 Cro. 187. __— 


Ty an an Action againſt an Hundred the Defendants may ſuffer Judgment by. ns 0 
I 


Confeſſion, or non ſum informatus. 
Or the Defendants may plead, Not Guilty vid. Ent. 211. 1 fd. 158. 


So they may plead that t ie Plaintiff tid 7 not make Hue and Cry to give No- 
tice of the Robbery. Co. Ent. 350. a. Bend. pl. 157. 


But Semb. Cont. For the Plaintiff need not make Hue and Cry, but by the 


St. 27 El, 13. he vught to give Notice to the next Vill, or Aude. and 
this ſhall be proved on Not Guilty. Vide Hundred, (C. a, 

So they may plead that they took one of the Robbers on "fel Suit. I Vent, 
118, 2 Hundred, (C. 4.) 


But it is no Plea for he Hundred, that they made freſh Suit, if they did 
not take any of the Robbers. R. Dy. 370. a. 


If the. Defendants grad, after fue, a Veuire Facias mhall be awarded to M.. S. 12.) 
the next Hundred. ef. Br. 144. | enire Facias. 


As to Judgment againſt the Hundred, Vide Hundred, (C. 5.) (28. 13) 
If there be Judgment for the Hundred, the Inhabitants of the Hundred Judgment 
may ſue for Coſts by Debt or Scire facias on the Judgment; for, tho' no Cor- 
poration, they may have an Action quoad hoc. R. F., g. 296. 
Or, if the Plaintiff be in Execution for the Coſts and eſcapes, they may 
have an Action againſt the Sheriff for the Eſcape. R. F,g. 296. 


(28. 14.) Upon the Srat. 2. {or 2 & 3) Ed. 6. 13. for Tithes. 


_AQtion of Debt lies on the St. 2 (or 2 G 3) Ed. 6. 13. for the treble (28. 14). 


Value for not ſetting out his predial Tithes. 2 % 650, 612, R. Cro. El. . 
608, 613, 621. E. 26. 316. ens 2 25 


But 
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i (2S. 16.) 
-Declarati 
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But it muſt be by the Party alone, and not by Qu: tam Fe. R. Mo. « 911, 


Co. El. 621. Sen. Sav, 63. 


WW 4a or by the Farmer of the Rectory. R. 2 Gra, 
4 1 by an Executor For not. ſetting out Tithes in his Teſtatori 


"Bs. it lies by the Huſband alone, feiſed in Right of his Wife, for Tiths 

"ing fa; Bo Marriage. Cynt. Ne 136. 

Or Huſband and Wife may join. R.:Noy'136. *.Adm. Me..g12. 

So it lies by a Farmer of two Parts 7 a Redtory by one Title, and of 
the third Part * Title; for he declares as Farmer, and need not 
mention the Title. R. Tel. 63. Mo. g1 5. 2 Cro. 68. 1 Brownl. 86. 
N. 

To, by two Farmers of the ſame Rectory. 2 Cro. 70. Mo. 925. 

But two, b tag by ſeveral Titles, cannat join in Debt upon this Sta. 
tute. N. Tl. 63. 1 Brounl. 86. 

As, if One claims two. Parts, and . che other the Wann Rec- 
tory. R. Tel. 63. 


Debt les n the gr 2 (or 2 & 3) 24.6. T3. againſt to Jointenant who 


* 


: together. R. Hat. 121. 


ainſt one Jointenant, or "Tenant i in Common, only, if he occupis 
the Wi R. Hut. 121. 
* it does nat lie againſt ſexeral Tenants .for their ſeveral Tithes. N 
Dil. 63. 


The Plaintiff in his Declaration need not recite the Statute. Per Rat 
1654. Mills 27. Per Holt Sho. 337. 

And if it be recited to be made at 4 Parliament 4 Nov. 2 Ed. 6. <P 
Parliament began 1 Ed. G. and ſo was ;prorogued till 4 Nau. 2 Ed. 6. yet i 
ſhall be allowed, for there are ſeveral Precedents ſo. & Zel. 127. 11 
Dy. 174. . 

And 7 it 'be rected Agreavit cum Rector”, Firmar” -- 4 Proprietar 
here the Statute ſays, 3 wag  Broprietor &c. ſo Ouner is orvitted, it 
is not material. R. 2 Cro. 3 
The Plaintiff, in his Ne. need not ſhew any Title; for it is fuff- 


cient to ſay Prod cum fit Rector Cc. or Firmar et Proprietar” Decimarus 


Sc. R. 2 Bul. 66. 2 Cro. 318. R. 2 Cro. 362, 437. R. 2 Bul. 225 
D. Yel. 63. 1 Brownl. 86. 

And, if he ſhews a Grant to himſelf, he need no ſax, it was * De. the 
"Tithes cannot be granted without Deed. R. 2 Bul. 228, -1.Rol. 4 

So, if he claims by Leaſe under the King s Patentec, he need not (hen 
the Patent. 

Sg, it is ſufficient that the Plaintiff alledges himſelf Proprietor”, without 
ſaying conjunttim, or in Common. 

So, if he ſays that he is Proprietar Decimarum et 60 Arnar' in D. with 
out ſaying which in certain. R. H. 7 Car. Rot 587. in B. R. | 
o, it is ſufficient, if he ſays that 2 is Reftor of 4 and Ratiqne inde o ought 
to have Tithes out of the Pariſh of B. which is another Pariſh, R. Ha 


173. 
The rug in His Declaration" el 28 that 2 is Pe 


= 3 EE AD EB. 


So, if he claims as Rector, &c. he muſt alledge the Tithes taken to be- 
long to the Rectory. R. Jon. 322, ; i 

But the Nonpayment of the Treble Value is the Gift of the Action, and 
the Poſſeſſion, and the whole Declaration precedent is but Inducement, and 
therefore if it be alledged as Recital, the Declaration is good. R. 2 Cro. 362. 

8o the Declaration is ſufficient ; tho' it does not ſhew that the Defendants 
- occupy*jointly or in common. | 
; Tho it does not ſhew the Kinds of Grain ſown. R. 2 Cro. 438. 

Nor by whom it was ſown. R. 2 Co. 362. 

Or if it alledges the Time of the Severance before the Sowing. 

Or more than a Year after ; for it is poſſible. R. 2 C. 362. 

So, if it does not alledge the Time of Severance, but ſays, that 3o Sepr. 
fic inde poſſeſſionat” meſſuit ; for it ſhall be intended that he ſevered the fame 

Day, on which the Poſſeſſion is alledged. . R. 2 C. 362. 

So, if the Day of Severance be coupled with the Removal of the Grain. 
R. 2 Cro. 30 . 

Or, if the Term was expired before the Day alledged of the Removal. 
R. 2 Cro. 324. | | 

So, if ths Quantity of the Land ſown and the Quantity ſevered vary : As, 
if he ſays Qyas quidem 30 Acr for 40, the Word thirty ſhall be rejected as 
Surpluſage. 1 Sid. 135. | 4; 

So, if the Declaration does not ſay, that the Defendant did not agree with 
the Plaintiff, it will be good after Verdict, tho' not upon a Demurrer. R. 
Carth, 304. | * 

So, i M ſufficient, that the Declaration demands the ſingle Value, for it 
ſhall be trebled by the Jury or Court. 2 Rol. 54, 55. | 

Jak if it adds the treble Value, and it is miſtaken, it will be good. 
2 Rol. 55. | | | 

The Plaintiff muſt alledge in his Declaration what brings the Party within 
the Statute, and therefore he muſt alledge him to be the Subject of the King 
that now is. F | 
If he recites the Statute, and ſays, that he is Subditus dicti Domini Regis, 
it is bad, for this refers to Ed. 6. Per 3 J. 2 Cro. 325, Vide infra. 

He muſt alledge a Venue, where the Tithes are alledged to be carried 
away without Severance, for this is the Giſt of the Action. R. Tel. 127. 

So, it is ſufficient, if he alledges the Value of the Tithes to be 111. & fie 
Actio accrevit ad babendum pro triplici Valore 3a l. The Miſcaſtin g is no 
Prejudice. R. 2 Cro. 499. Vide Ante, (C. 84.) © 

o, if he alledges that the Defendant is Occupier, it is ſufficient, tho' he 
1 10 ſay that he is a Subject; for it implies as much. R. Hard. 173. 
ide ſupra. Re: | | 

So, if there are two Plaintiffs, and they alledge that the Defendant did not 
agree with them, it is ſufficient, without ſaying vel eorum altero, for it is 
implied. R. 2 Cro. 70. | 


Nil debet. R. Hob. 218. Cro. El. 608. | 

Or may plead, Not Guilty. R. Mo. 914, 302. R. Cro. El. 621. 

So an Agreement with the Plaintiff for his Tithes for three Years, tho' it 
de not by Deed ; for it will be good between the Parties, and ſhall be a Bar 
dy the Statute, tho? it does not paſs the Right of the Tithes. R. Ray. 14. 

; 4 Plea, Tot after the Tithes 2 4 ſet out the Owner of the Soil took 
them Damage feaſant, is not if i ö - 
rg Fe mo 3 good ; if it does not ſhew Qyamdiu they re 


Vol. V. * F ff r 


To Debt upon the St. 2 (or 2 & 3) Ed. 6. 13. the Defendant may plead, * * 17.) 
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02 $. 18.) Action upon the Stat. 1 R. 3. 3. for Seiſure of , 
| Felon's Goods before Convidion. 


If Action be upon the St. 1 R. 3. 3. for taking the Goods of one e accuſe 
of Felony before Conviction, the Plaintiff muſt recite the Statute, and ſhey 
the Breach, Lut. 132. | 


(2 8. 190 Upon the Stat. 1 & 2 Ph. & M. 12. for 5 fer 
driving a Diſtreſs three Miles, &c. 


If Action be upon the St. 1 & 2 P. & M. 12. for driving a Diſtreſs ay 
cf the Hundred &c. above three Miles, the Defendant may plead, Not Gui, 


Co. Ent. 44. 6. 
That the Taking was by Capias in Mitbernam. Co. Ent. 44. a. 


2 S. 20.) Upon the Stat. 8 H. 6 9. for a forcible Entry, 


If Action be upon the St. 8 H. 6. 9. for a forcible Entry, or Detainer, 
the Plaintiff in his Declaration muſt recite the Statute. - Lut. 1548. Co. En, 
44: b. 315. 5. Vide Action upon Statute, (G.) 

To this Action the Defendant may plead, Net Guilty. ' Cl. A. 34. 

Non eft ingreſſus contra Formam Statuti. Co. Ent. 46. a. 

Nen enpulit nec di Yeifroit Querentem. 


(2 8. 21.) Upon the Stat. 23 H. 6. 8. for being Under 
ſheriff two Years together. 


If an Action be upon the St. 23 H. 6. 8. for uſing the Office of Unde: 
Sheriff two Years together, the Plaintiff muſt recite the Statute and the O. 
fence, Lut. 193. Lev. Ent. 135. 

He need not aver that the Sheree had no Eſtate of F i in the Office. 
Semb. Lut. 197. 


BS 22.) Upon the Stat. 21 H. 8. 6 e a pita 


Perſon. 
12 8. 22.) If an Action be upon ths St. 21 H. 8. 13. againſt a Spiritual Perſon for t- 


NY : king a Farm, the Plaintiff muſt recite the Statute. Lut. 135. Cont, Bri 
Action ſur Statute 4. Vide Action upon Statute, (G.) 


To this the Defendant may plead Not Guilty. 


That, not having Glebe, he took it for Suſtentation of his Family. Lit. 


I is 
| Quod non tenuit af Firmam contra Formam Statuti. Sav. 22. 
And upon the- laſt Plea, he may give in Evidence that it was for the oF 
tentation of his Family. Per 2 J. Baldwin cont, N Action fur pea 
3. Sau. 32. 


Bt, 5 If an Action be upon the St. 21 H. 8. 13. for Ne refulncs it is uſu 


dence. to recite the Statute. Rob. Ent. 414. Lut. I 30. 
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(2.5. 24.) Upon the Stat. 33 H. 8. 9. for uſing unlawful 


Games. 


If an Action is brought upon the St. 33 H. 8. g. for uſing unlawful Games, 
the Plaintiff may recite the Statute and ſhew a Breach. Lt. 133. 
To this Action the Defendant may plead Qyod non cuſtodivit Domum Lu- 


forum &c. Lut. 134. 


(2 8. 25.) Upon the Stat. 13 R. 2. & 2 H. 4. 11. for ſuing 
in the Admiralty for a Matter not /uper altum Mare. 


If an Action be upon the St. 13 R. 2.5. 15 R. 2. 3. & 2H. 4. 11, for 
ſaing in the Admiralty for a Thing not done ſuper altum Mare, it muſt be 
by Lui tam Cc. Dy. 159. ö. Vide Action upon Statute, (E. 1, &c.) 

The Plaintiff in his Declaration muſt ſurmiſe the Effect of the Libel, and 
ſuggeſt _ the Matter aroſe infra Corpus Com", and not, ſuper altum Mare. 
_ in Actions upon theſe Statutes, the Party ſhall recover double Dama- 
ges, and the King 10/. Dy. 159. 6. 

And the Coſts as well as the Damages fhall be doubled. Dy. 159. 6. 
Vile Cofts, (C. 1, &c.) 


(28. 26.) Upon the Stat. 5 El. 14. for Forgery. 


Ik an Action be upon the St. 5 El. 14. for Forgery, he muſt recite the 
Statute and the Offence. Lut. 191. 


(2 8. 27.) Upon the Stat. 8 El. 2. for ſuing in another's 
; Name, without his Conſent. 


If an Action be upon the Sz. 8 El. 2. for ſuing in another's Name with- 
out his Conſent, the Plaintiff muſt recite the Statute, and ſhew the Offence. 
Lut. 166. | | 

And it well lies, tho' there be no Conviction before, for the Proof may be 
in the ſame Action. R. 2 Cro. 188, + Bc ey 

But an Attorny is out of the Statute. Semb. Lut. 169. 

So, it does not lie for a Suit in C. B. for it is not mentioned in the Statute. 
R. Lut. 169. | 


* 


(2 8. 28.) Upon the Stat. 25 Car. 2. 2. for not taking the 
5 ETON ge Ea Teſt. 46:62 4 

If an Action or Information be upon the St. 25 Car. 2. 2. for not taking the 
Teſt, the Plaintiff muſt expreſſly alledge that the Defendant was adinit- 
ted to the Office at ſach a Time, and that he did not take the Oaths He. at 
ſuch a Time; for it is not ſufficient to fa „ that he was an Officer, and never 
took the Oaths. Lat. 162. | IF | 


So he muſt demand the Penal | by expreſs Words, 1 
ad babendum &c. Dub. Lut. 764 e n 


Penalty, Semb. Lut. 163. It was not ſhewn Cl;/ 12 But it in Si 
1 g 103. . vy 
Edward Hak's Caſe, Clift 1.33, 4. 7 * 3 F Sir 


80 


— Muſt ſhew a Conviction prior to an Action or Information for the 500/. 
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So he muſt expreſſly aver, that the Defendant. exerciſed the Office after th, 
"Time limited for taking the Oaths. Lut. 163. 
So he muſt recite the Oath tendred conformable to the Statute. R. Ry, 


4, 5 
TE the ſame Law ſhall be i in an Information for not taking the Aſſociation, 


_ Clift Ent. 392, 393. 
To this Action, or Information, the Defendant may plead- that he took 
the Oaths purſuant to the Statute. Lut. 161. 
If the Defendant: pleads that he took the Oaths, he muſt conclude priy 
| patet per Recordum. Semb. Lut. 163. 
He muſt ſhew that he was admitted to the Office, when he took them, 
Lut. 16 
So. if; a Man neglects king the Oaths Ge. after Admiſſion to an Office 
he will be an Officer from the Time of his Admiſſion till 3 Months expire. 
And aſter Neglect he may maintain an Action againſt a Stranger for the 
Profits of the Office received during that Time. R. Lut. 910. 


(28. 29 Vpon the Star. 2 I. & IM. 5. for Reſcous of | 
Diſtreſs. 


If an Action be for Reſcous of a Diſtreſs upon the St. 2 V. & M. 5 dhe Plin 
tiff muſt ſhew the Demiſe, Diſtreſs for Rent arrear, _—— COUS. 2 213. 

He muſt ſhew the whole Subſtance of the Leaſe. Semb. Mod. Ca. 215. 

And if he ſays that he was ſeiſed in Fee and leaſed, he muſt prove a Seilu 

in Fee. R. Mod. Ca. 215. 

But he need not ſay that Notice was given ; for it is Nothing to the Defer- 
dant, tho' neceſſary to the Owner. R. Lut. 214. 

Nor that the Corn diſtrained was threſhed, or unthreſhed. R. Lut. 214. 

He need not ſhew a Thing collateral to the Leaſe, as, that he gave a Qua 
ter's Warning. Per Holt, Mad. Cs. .. 


| * 
(28. 30.) Upon the Star 4 ; 1. & M. S. — ( 
ing Highwaymen. | F 
1 an ARonis brought upon the S. 4 5W.& M. 8. againſt the Sherif ( 
For'Non-Payment of he Allowance for apptehending Highwaymen Gc. the 
Plaintiff muſt recite the Statute, and every Thing that intitles him to tht 4 
Allowance within the Statute, Clift 120. 
_ 
(2 T) Pleading in Account. i 
| 1 
8 to Proceſs, - Declaration, Pleas and other Proceedings in Accout, 
Vide Accompt, (E. 1, &c. f 


In Account there are two Judgment the iſt Judgment is Quod Defendant 
"8 
And upon ſuch Judgment a. Capias ad computandum lies. 1 Brownl. % 


c 


Br. „ 7. 

B : ot. eſt 1nventus be returned thereon, an Exigen goes. 1 Brouni. 21 1 
. Jud. 17. 

dn on the Copies, be ſhall be bailed. 1 Brown, 24. th ( 

0.2 Rigore he ought to account in Priſon. Via . (E. 18.) Bal \ 

: I 
As to the-Writ, Declaration, Pleas, Judgment, Sc. in Annuity, Vide # 


_nuity, (D, E, F, 0, H.) As 


FEA D 8-10 
As to the Writ, Count, Pleas and other Proceedings in Appeal, Vide Ap- 
G. 1, &c. 5 
125 5 the Plant and other Proceedings in Aſſiſe, Vide Afiſe, (B. 8, &c.) 
As to the Pleadings in Attaint, Vide Attaint, (C. 1, &c.) 
As to Proceedings in Audita Qyerela, Vide Audita Querela, (E. 1, &c.) 


(2 V) Pleading in Covenant. 


(2 V. 1.) Proceſs. 


Writ of Covenant ſhall be ſued in B. R. or C. B. 
Or Covenant may be ſued by Plaint in the County or Hundred, F. 
N. B. 145. E. Reg. 166. 
Or, by Juſlicies. Reg. 167. | 
If it be ſued by Plaint in the County, it may be removed into C, B. by Re- 
cordare. F. N. B. 145. E. 
So, in the Hundred, it may be removed by Accedas ad Curiam. F. N. B. 
145. E. 
15 it be ſued by Juſticies, it may be removed by Pane. Reg. 166, 167. 
The Proceſs in Covenant in C. B. by the Common Law was Summons. 
And now by the St. 23 H. 8. 14. Like Proceſs as in Debt; and therefore 


(2 V. 2.) Declaration. 


The Declaration in Covenant ſhall be laid in the County where the Co- 
venant was made. F. N. B. 146. E. Vide Action, (N. 6.) 

The Declaration ought to be founded upon a Deed; for Covenant does 
net lie without Deed, except by the Cuſtom of Londen, Vide Covenant, 

A. 1; 3 | 
As, therefore, if the Declaration be, quod cum per ſerige Articul &c. con- 
venit, without ſaying, figrllat”, it is bad. R. Cro. 571. Vide Poſt, 
(2 W. 9—2 W. 14.) 85 © 6D vp 

So, if the Declaration be by an Aſſignee of a Reverſion, he muſt ſhew an 
Aſſignment by Deed. R. 3 Lev. 155. Vide Poſt, (2 W. 14.) | 

And tho' he ſhews an Attornment by the Leſſee, it is not ſupplied. R. 

Lev. 155. | | 
: But 2 Scriptum ſuum factum apud &c. is ſufficient ; for this imports that 
it was ſealed and executed, otherwiſe it cannot be Fafinm ſuum. Semb. Cro. 
El. $71. | A | | ä 

8 Indenturam cujus alteram Partem Sigillb of the Defendant, omitting, 
Hgillat, will be aided by Plea or Verdict. R. 1 Sal. 141, 

So, in Covenant by an Aſſignee, he need not ſhew the Deed of Aſſignment, 
where the Thing may be aſſigned without Deed, tho' the Covenant ought to 
be by Deed. R. Cro. El. 373, 436. . 

If a Man covenants with A. who was Agent for B. to pay &c. B. ſhall 
not have Covenant. Dub. 2 Mod. Ca. 116. | | 
If a Covenant be with Several, and it appears 


by the Deed, or by the 


Count, that their Intereſt is joint, All muſt join in the Declaration. R: 
Shin. 401. Vide Obligation, F.) "Os 

So, when it appears that their Intereſt is joint, they muſt join; tho' the 
Defendant covenants with them er eorum gquolibet, R. 5 Co. 19, a, 3 Leo. 
161. R. 1 Sand. 155. Sbo. 8. A _ 


Or covenants with them conjunctim et divifim. D. Mo. 849. = 
1 . Or 


Vol. V. 
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Or Several covenant with Several gur/zbet per ſe cum allero et alteris eoryn 
reſdective. R. 1 Sand. 155. 

So, if the Intereſt and Covenant of the Covenantors be joint, the Action 
muſt be againſt all. 

So on, a Demiſe by A. and B. Covenant muſt be againſt both u 
Covenant in Law, if it aſſigns the Breach, that a Stranger was ſeiſed. * 
1 Sal. 137. Carth. 98. 

Otherwiſe, if the Breach be of a Covenant in Law by Tort of One of the 
Leſſors xt 1 R. Cartb. 98. 

But if the Intereſt of the Covenantees be ſeveral, and the Covenant be with 
them et corum quolibet, every one may ſue ſeverally i in Reſpect of his ſeverd 
Intereſt. R. 5 Co. 19. 4. Mo. 849. R. Cont. 2 Leo. 47. 

So, if the Covenant be mutual between them, er corum quemliber. R. 


2 Lev. 

So, i the Intereft is ſeveral, each muſt ſue ſeverally ; tho' it is aid, that 
it — agreed between the Parties, and there are ſeveral an the covenantiny 
Part, R. 3 Mod. 263. 

So, if Several corveniunt ſeparatim to do ſuch a Thing, tho' they jon 
in the Covenant, yet by the Word 3 they may be ſued ſeveral, 
2 is the ſeveral Contract of each. R. 5 Co. 23.4, Cro. El. 408. 20 
3 if the Seal of one of the Covenantors is broken off, the Deed (ball be 
void only as to him; for it is, as it were, the ſeveral Deed of each of then 
5 Co. 23. a. Vide Fail, (F. 2.) 

So, if Several conveniunt proſe er quolibet corum. 21 Holt cont. I Sal 


1155 if Seroral convenians, Covenant ice againſt Ons for a ent Breach 
him. 1 13 

If A. and B. covenant 10 collect the Rents of C. and D. and that they and 
each of them will pay a Moiety to each of them, A. alone ſhall have Cy 
venant againſt C. alone, and aſſign Breach, that he or D. did not pey li 
a Moiety.. R. 2 Mod, Ca. 166. 

A Declaration in Covenant muſt recite the Deed, in which the Covenant 
is contained. As, if it be in an Indenture of Feoffment. 
| Or in an Indentuce of Bargain and Sale. Lut. 284. | 

Or in an Indenture of Covenant to ſtand ſeiſed. Lut. 287. 

In an Indenture of Demiſe. Zut. 298, 308. | 

So he muſt ſhew the Original Deed, and mon R. Ny 5% 
Vide Ante, (O. 3.) 

But it is ſufficient to ſay, Quad cum teftat' exift” by ſuch an Indentur, 
without a direct Affirmation, that by ſuch Indenture conven. R. Cro, E. 
195. R. 2 C. 383. R. 2 Cro. 537. for this in Covenant is only Induce- 
ment. R. Cro, Car. 188. Ad. 4 2 Jon. 229. Vide Ante, (E. 3 

Or ky OA ipt per quod teftat” exiſi', R. 1 Sid. : 

So, Ai ufficient to recite A Deed according to the ConfiruRtion in Law; 
cho different from the Words. R. 2 Rul, 240-56 20 - -? 

So, it is dufficient to recite ſo much of the Deed as contains the Coen. 
R. 1 Lev. 88. Per Rule 1654. Mills 27. 
Tho it is a Condition or Proviſa, which goes in Defeaſance ; for this vil 
come from the other Side. R. 1 Lev. 8B. 

So, it is ſufficient to thew an Abet to the Plant, tho? he does 0 
name \ himſelf Aſſignee. R..2:Cro. 24 

So a Recital in the Words of the e Deed does not prejudice, tho” uy 00 
rom Sc. as that he demiſed Meſuagium He Tenementum. R. Cro, (ur 
4 | 4 | | 


do, 


Pr 7 B04 DV: 


$o, in Covenant by the _ alone, 7er eit quod Huſband and 
Wife demiſed is well. Sal. 

80 a Miſtake in the Recita > an immaterial Thing is no Prejudice. 

So, it is ſufficient to ſay that he demiſed by Indenture, in which the De- 
ndant covenanted, without ſhewing how he was intitled to make a Demiſe. 

Cart. 32. 
9 80, if = ſays in Placito Convention” frac”, it is as well as de Placito and 
eneat Corvention'. N. 2 Jon. 229. Hard. 178. 

Sa, if it be ſaid that the Plaintiff covenanted with the Defendant, where 


it ſhould have been, the Defendant with the Plaintiff, it will be aided after 
Verdict. R. 1 Sid. 49. 


Or, quod pradict Thomas Chapman, where the Surname is miſtaken ; for 
_ Thomas is ſufficient. R. Ov. El. 697. 


C. 45, &c.) 

a The Breach ought to be co-extenlive with the Inapert and Effect of the 
enant. Vide Ante, (C. 47.) 

If it aſſigns for Breach Diſturbance &c. by a Stranger, it muſt ſhew, that 
it was lawful, and how. Vide Ante, (C. 49.) 


If the Covenant be in the DisjunRive, the Breach ought to be, that he has 
ot performed the one or the other, Vide Ante, (C. 4 


45. 
be Breach muſt be aſſigned to have been before the Action brought. 
1 Sid. 307. Vide Action, (E.) 


In Coronary freer ener 2 Sond. 380. Vinob Ent. 
147. 1 Sal. 13 

So by the St. 6 & 9 V. 3. 31, In Debt on Band or penal Sum for Per- 
formance of Coyenants in an Indenture &c. . W 
Breaches as he pleaſes: But, before, it was double. 


And if he-afligys two Breaches, RS Gerd Lertt'h hs 
Formam Statuti. Per C. B. P. 7 Geo. Acc, per Gu ibid. M. 10 & Inter 
Walker and Priefily. (Reported in Comyns's Reports 376.) 

But, it is ſufficient, tho' it is not a direct Averment, Ex in Fall dicit Ge. 
dut only Licet ipſe perform Omnia ex Parte ua, and the Defendant entred &c. 
R. 2 Cro. 383. Vide Ante, (C. 77 


It is ſufficient, E the Breach be agel in the Words of the Covenant. 
Vide Ante, (C. 45.) 


* Orin Wards equiralet the Senſe nnd Intent of che Covenant, Vide Ante, 
4 
And, if the Plaintiff demands more than by che Covenant appears to be 
due, it is not bad. R.2 Lev. 57. 
So, if he demands leſs without ſhewing the Reſidue to be fatisfi 
not bad ypon & general 
Poſt, (2 W. 7 
Otherwiſe! n a faack Demet Semöb. a Lev. 5y. 
If the fie does vo conclude bis Breach, E, E byregit cm1, it 
is not bad. R. upon @ ſpecial Demurrer. 2 
Or ſays infregit Conventionem, where he 
venants. R. 2 Mad. 311. | 


So he ought, not. ie repeat the Coe in the Concluſion. Por Rule 
1054. Mills 27. 


In Debt upon Bond for Performance of Covenants the Breach thall be 
aſſigned in the Replication. ide Ante, = 14.) 


Where the Covenant is to be upon a Condition, or Confidera- 


yon, or other Thing previous, . aver Perforce Vide 
te, (C. 51, Kc.) 1 


Demurrer. 3 Va Aut. (C. 84.) — 


But | 


A Declaration in Covenant ought to alliga 8 good Breach, Vide Ante, 5 


it is 


229. k 
guns Breaches upon ſeveral Co- 
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But in Covenant Nothi ng can be alledged or avered, which varies the 
Caſe, as it appears upon the Deed. R. I Sal. 197. 


(2 V. 3.) Demurrer to the Declaration. 


If the Declaration does not ſhew ſufficient Cauſe for the Plaintiff to main. 
tain, his Action, the Defendant may demur to the Declaration: As, if the 
Plaintiff is not intitled to Covenant againſt the Defendant. 2 Sand. 1 64. 

If the Covenant does not extend to the Breach aſſigned. Co. Ent. 115. 
So, if ſeveral Breaches are aſſigned, he may demur to one, and plcad ty 
the others. 1 Sand. 108. 

And Default of a good Breach is bad apon 4 general Demurrer. Vin. En, 
120. 

So, if the Breach is not well aſſigned, ney or any 3 for it will 
be aided upon a general Demurrer. Yide Ante, (C. 47, 48.) 

If the Declaration recites the Indenture according to a Conſtruction, which 
the Words do not import, the Defendant may demand Oyer of the Deed, 
and then demur. 2 Sand. 366. 

So, if it recites it materially variant in any Reſpect, he may demur ſpecially 
for ſuch Cauſe. Win. Ent. 166. 

If Debt be upon a Bond for Performance of Covenants, and the Defendant 
ſhewsthe Indenture, and pleads that there were no Covenants, the Plaintif 

demand Oyer, and then demur. 

= if the Defendant ſhews only Part of the Indenture, and pleads Per. 
formance, the Plaintiff may demand Nod Indentura irrotuletur, and tha 
demur; for by ſhewing Part only, he deprives the Plaintiff of the Oppo- 
tunity of afigning a Breach in the other Part. R. 3 Lev. 50. 

But, if ſeveral Breaches are aſſigned, ſome Good, and ſome Bad, and th: 
t generally to whole Declaration, the Plaintiff ſhall 
have Judgment for the Part which is good. 2 Sand. 380. R. 2 Cro. 551 


J 
3 
C's 


(2 V. 4) Plea. 


„ v. , To an AQion of Covenant the Defendant may plead after or befor: 
AE Oyer of the Deed, but to Debt upon a Bond for Performance of Covenants 
the Defendant cannot plead without Oyer of the Bond. Bro. Oyer 16, 25 
Vide Ante, (P. 1. 2.) 
And after Oyer of the Bond and Condition, the Defendant ought to it 
out the Deed mentioned in the Condition under the Seal of the Plaintif, 
1 Sid. E. 1 Vent. 37. R. 1 Sid. 425. 
Ba be daes not, i will be bad on. Peil Demurrer, 1 Si. 
425. , 


« 9. 
| And if the Defendant has not the Deed, the Court will, upon Motos 
order the Deed or a Copy to be delivered to him by the Plaintiff, "TOM 
And this of Favour. On, 9+ 8 


(2 n To Covenant the Deſendant cannot plead Non infregit Corrventtionem ; for 
are bad. it is too general, and two Negatives, wiz. et fic non tenuit — 
Neu infregit non infregit, &c. do not make a good Iſſue. R. 1 Lev. 183. Semb. 1. 
Conventionem. 114. R. 3 Leu. 19. 

But it bai be aided after Verdidt R. 1 Lev. 183. 1 8d 289. 


nt cx plead. Nil deber, tho? the Ale 
pon an Indenture of Demiſe, and Breach aſſigned for Non-paf- 
ment of Rent. R. wpon general * 3 Lev. 170. 5 
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go; to Debt on Bond for Performance of Covenants, he cannot plead, - No 
Cevenants.; for then the Bond is fingle. R. 1 Lev. 3. R. Cro, El. 7 56. 
Nor can oo that there i is no Ach Indenture; for he is eſtopped. R. 


1 Rol. 408. 


But to Covenant, the Defendant may esd! in Diſcharge or Performance. (2 v. 7) 
As, he may plead to a Deed, Nan eff Faclum. | . 
Within. Age. R. Cro. Car. 179. 

If the Heir be ſued upon the Father's Covenant, he muſt plead, Rienr 

per Diſcent. Tut. 290. Vide Ante, (2 E. 3.) 


So he may plead Accord with Satisfaction made after the Breach. O. RAG 
Ex. 117. a. Vide Accord, (A. 1.) 

But Accord is no. Plea in Covenant for the Payment of Money. 1. 
Accord, (A. 2.) 

Nor in an Executory Covenant, if it is made before the Breach. Vide 
Accord, (A. 2.) 


So the Defendant: may plead in Bar, an Arbitrament made after the Cove- , (2 v. 9.) 
nant broken. 


How an Arbitrament ſhall be pleaded, Vid Accord, (D. 1.) 


So the Defendant. may plead Outlawry in Bar, where the Breach is for a Chen 10) 
Thing forfeited by Outlawry : As, for Non- payment of Rent. Lut. 1513, $74 


But where the.Breach is for Not-repairing, he. cannot, for the Damages a are 
-uncertain, R. Lut. 1.513. 


So the Defendant may plead a Releaſe of all Actions, Covenants, or. De- 4% 

mands. Vide Poſt, (2 W. zo.) 
So a Releaſe of Covenants or Agreements in the Indenture, to a Bond for 

Performance of Covenants. 3 Leo. 69. 

So, if a Covenant be with B. his Executors and Afſigns, in an Action by 

an Aſſignee, the Defendant may plead a Releaſe by B. R. Cro. Car. 503. 

2 Rol. 411. J. 35. 
Tho the Releaſe by B. be made after a Breach in the Time of the Aſ- 

:ignee. R. Gro. Car. 503. 
But a Releaſe by B. .after an Action brought by the Aſſignee, is no Plea; 


for then an * in che Covenant is veſted in him. R. Cro. Car. 503. 
2 Rol. 411. |. 


Pi a Releaſe er Actions to the Covenantor before Breach is no Plea. D. 
39. 

So a Releaſe of all 1 after Breach ! is no Diſcharge of = Bond for 
Performance of Covenants, for it was forfeited before. R. 3 Leo. 69. Dy. 
57. 4. 

So, where a Covenant is joint and ſeveral, a Releaſe of the wo o 
one, ſhall not be a Bar as to the other. Dub. Sal. 574. 


80 the Defendant may plead in Bar a Defeaſance a 2 ev. 22 
Pol, (2 W. 35.) 


1 1 — a ſubſequent Covenant, Which r this. Vide Die. 


Or, 7 oy, 71 will not ſue the Defendant upon a former Cove 
vant, 4 An. in inter Fitægerald and Cragg. Wen in Comyns s 
Rep. 139.) Adm. Sal. 574. Semb. cont. Sal. $75. 15 

Aud in all Caſes, where the Defeaſance is abſolute and perpetual, it 


amounts to a Bar. 46. | 
Vol. V. Rell, an ll bea good "gp * | 


from the Payment of 3001. 
Bar to the Action upon the 
Covenant upon the Collateral Indenture, if he is ſued on the firſt. I 


- v.43) 
Ce 
F Y 
{2 W. 33.) 


Pert he has performed. Vit Ants, (E 


or to bs Gene by che Cpnditson, it 18 not ſullitlent without ſhewing bos, 


a des not amount t6'a' Bi harge of the prior Covenant ; for it will not be o 
the Benefit of All but only of One N. Tr: 13 M. 3. in H. R. inter Pag 
and Kinafton. Ent. M. 11 V. 3. Rot 1193. Sat: 575. A Raym. 688. 


N F. 4 A in C: Bf inter Fitzgerald and Cragy. (Reported in Cm N 


_ R. $ho. 


: are added. f Su. 87. 


e 
But of a Covenant by - the Defendant ſhall not plead a Breach 
* Covenant on the other Part in Bar; for one' may be leſs Damage than the 
other! R. 3 Leu. 41; 

So, if Several covenant, and the Covenantee makes a Collateral Covenant 
with one that he ſhall not be ſued, this cannot be pleaded in Bar; for i 


139.) 
80 a Covenant that he will not ſue for ſuch a Time. R. Sal. 573. 
8 n for ſeven 'Years for Payment, it is ng 


To See of the Pätſdnage in Covenant for Rent upon a Leaſe h 
Ly. way is no Bar. R. Dal. 44. 
covenatitè to pay 300 d, per Annum to- B. quamdiu' lie and hi 
Wie — ſeparate, and by a 0 t Deed B. covenants to indemnify 4 
din he and his Wife cohabit, this is no 
Deed; but A muſt have his Remedy by 


2 Vent. 218. 


The Befendaut may plead Perſortnance generally, or a ſpecial Perſona. 
ante. 
E. Coveriant, or in Debt upon a Bond for Performance of Covenants, if m 
th Go Ebrecant are in the Allemnative, — may plead Covenant 
performed generally. Co, Lit. 303. ö. R. Cro. El. 749. 1 Lev. zo; ( 
2 Can. A. Vie ite, (FE. 26) 

So, if ſome of the 88 are Negative but they are void in Law, the 
Deferidarit thall plead Performance generally; for the Court will take No 
tice that the Negatives are contrary to Law. R. Ab. 856. 

Sc tho” to Aﬀeriythtive Covenants Negative Words of the fame Impor 


So, in Covenant to diſcharge all Arrears'of Rent, it is a good Pea, thi 
he left Mondy in the Plaintiff's Hands to difcharge it. R. 4 Mod. 249. 

If ſeveral Breaches are aſſigned, he may plead to each. r Sal. 138. 

But generally, where ſore of ths beengte ate Negative, the Defendut fu 


So, if the Covenant requires an Act to be done by a 3 Vid Au, 1 
(E. 25.) | 'P 
eee Recerd, Fide Ante, (E. ac.) | 
——— * Deſendan muſt ffrew whut 


So, where the n js to 33 an _ Requeſt, and the Requel 
3s alledged, it if no Plea to ſay og 1-5 r fuehrt. K. 3 Mod 295; 

Yet upon a ene Detail fr till de" if the Defendant plea 
generally where there are any Negative 4.— Vice Ante, E. 2. 
If, in ©aveninit, of Debt upon A Bond fbr Covenabts, 
Defendant pleads Performance to the Affirmative Matter alledged for hy 


nut plead to them ſpeciaffy: Vids Ante, (E. 25.) 


So; if a Covenant be itt the 


{E. 25 


ed it. Vid Ants, 
7 oh 


and in What particatat Manner he has 
As, if the Covenant be; ar be matte © 10 B. it is hot 
that he made a ar to B. without ſaying how. K. & Lev. og * 
Wut be will pay @ Mir of a Sum t0 be veteived, it is not deen 
e wbt e eee 13k 


© | | MY Py 


r & ©. 


That he will pay as F< as 1 "ED * in Force, it is not ſufficient © 
" ag they are not in F oree,, without chewing how become void. R. Sho, 


3800 i. ia not ſuſbeiaut to ſay, that, he paratus uit, 8. t to per 
when he takes upon himſelſ to perform at. his Peril, R. 1 Lev, 191. rid. 
Ante, (C. 61. C. 7590 
if the Condition (Se, comprehends Maltiplicity of Mate. to a 
. Performance generally has been allowed, and the other Party ( KT 
be put to ſhew a. particular, Breach. Hide, Ante, (E. 26.) 
As, if the Condition. be to . a Moigty of all t Which he ſhall * 


Time to Tyme. receive. 334+ 

| $0, if the Covenant be in the Negative, it is { win to. gle ede 
the Negative: As, if the Condition ar, CHAN to inderpn * 
_— may plead: generally, Quad non fuit dammpearus, _ 

(K. 25. 


(2 V. 16.) 
— not re- 


So, if to Affirmative Words the Defendant pleads i in the. — * 
So, if the Condition be, to free and inde — from. he Chara of Suit, 
R. 5 Med. 244. 
icular T it. is not ſufficient-to ſay, Non dammficatus an 
— an, boy indemnifigd. Semb. 5 Mod. 244: . uk 
m 

may plead Riemt arraar. R. cont. 1, B ener Acc. 2 Brownl, 273. — 
That the Plaintiff Nl. habuit- in Torment. 3 ren. 193. Via a payment 
Sobvit ad diem. 2 Brownsl. 273. 

But, if Breach be aſſigned upon a Corenane | in a Leaſe for Non - payment 
So, Levy by Diftreſs, is no Plea in Covenant for Non- yment of Rent; 
for this admite the: Rent not paid at the Day. R. 3 Brown, 273, Hi Pol 
| In Covenant for further. Afigance, if the Brac be, that Couplel, deviſed pit . 8 
a Note for a Fine, which the 7 1 Was e Ls . Ars king A. 
In Covegank, if he f. 1 e Defend 
3 Wesch be u egal 5 repairing the Defendant LP 
m 1 the Ree be: e sed ins Thipg Which dges not requice 

BY denke. . g * | 


Jammifieatus. Sc. BR. 2 Ce. 4. 2:00, 363, 4. 4: Aer. l. 290, 

But, where the Covenant. or:Condition, is. to, indemaify from 
is Covenant, if the Breadh be for N ent Ry Rent, the Defendant 4 (2V. 2 
(2 W. 48.) | A 
of a Sum in Groſs, Nil haþet-in Tenementis | is no. Plea, R. 2 Vent. q. 
(2 W. 47. 
tud, the Defandent may plead Nor 8 

That the Fling we ve deliver Timber: which upon Requeſt be dig not © 

Ia 316. 


If he pleaũa ect 
the . roy pane be — 72) 


Bot ha rann plead that bo rebuilt, 
„ If the Beach ba they the Teacments ch Yauly Yale, the 
Defendant may plead, that they were. 
Nr — 1255 Strange bad Tile ihe p ſhall plead, that 


But if the — * that he did not wes _ the' Defendant Tays non — 
2 b. I Potuit, Replication, guod baburt unde Sc. is not good, 


215 be aided by a V erdict Quod babuit Ferras unde dimittere potuit, 
(2 V. 17.) 


„„ n e 


If Covenant be on the Word 1 Sec. the Plaintiff ſhall not have 
wert for Damages, but for the Term. N. 2 Leo. 14. 


If the Defendant has Judgment againſt him upon Nil dicit, Confeflion 
of 'Demurrer, a Writ of Inquiry ſhall be awarded to inquire of the Damage, 


1 Sand. 4 
And 5. the St. 8 8 9 I. 3. 11. The Plaintiff may ſuggeſt on the Rej 
as many Breaches as he ſhall think fit, on which ſhall iflue a Writ to fun. 
mon a Jury before the Juſtices of Nj Prius for that County, to try each, ang 
the Plaintiff ſuſtained by it, which Writ the ſaid Taftice ſhall 


Judg. 


what Damage 
return to the Court from whence it iſſued. 
In Covenant, if there be an Iſſue for Part, and a Demurrer for Part, the 
Jury, who try the Iſſue, ſhall alſo find Conditional Damages upon the De. 
murrer. 1 Sand. 19. 
If the Iſſue goes to the Whole, be Jury ſhall find Damages, and th 
_- boy nt a 
St. 8 & 9 N. 3. 11. The jury, beſides Damages and Col 
AS vial: al aſſeſs Damages for ſuch of the ſaid Breaches, as the Plaintif 
Wall prove broken, on which the like Judgment ſhall be entred as formerly, 
But, if the Plaintiff a gns ſeveral Breaches, and: the: Defendant does not 
(zr .7-) Fejpin, the Plaintiff may ben Judgment, if he pleaſes, without a Writ af 
Inquiry awarded returnable the Juſtices of f Ni prius; for he has hi 
4 0 4.50 Election to proceed upon the Statute, or by the Common Law, and thi, 
. -- us well where the Judgment is for Want of a Rejoinder, as by Nil dicit, 0 
| Confeſion &c. R. M. 10 Geo. in C. B. Inter Walker N 0 (Reperte 


| EO TE N90. 


12 V. 169 Weuee. 


off a | Joogment in Covenant, there ſhall be the Game Execution as 
. "op : . But by the St. 8 & 9 V. z. 11. If after Judgment, and before Exccun 


| the Defendant pays into Court for the Plaintiff's Uſe the Damages 
the Jury and Coſts, a Cefſat Execurio ſhall be entred on Record. 

So by the ſaid Sr. 8 & 9 . 3. 11. If the Plaintiff be fatisfied, by Er 
ecution executed, his Damages, Coſts, and the Charge of the Execution, the 
+» Defendant's Body, Land and Goods mel be forthwith. diſcharged, and th 

_*  Dilchar e ſhall be entred on Record. 1 

But by the ſame Statute, Such Ache agment thall dennis as a Collateral . 

.curity to the Plaintiff againſt any further Breach of Covenant, in which Ci 

the Plaintiff Nc. may have a Srire farres-on- the fame yaogmend againſt the 

. Defendant, his Heir, Terretenant, Executor, or Ad ſuggeſting 

other Breaches &c. upon which thall be the like 8 fare tot 

Iſſues, diſcharge Execution &c. Ex fic toties quottes;” '* 

89 where there was a Judgment in Covenant upon a Breach of (+ 
venant, a perpetual Scire facias = t have been dad upon a dew Breach, 
| without ſuing Covenant de novo. N. . El. 3 5 
5 ad Coverant” Gael not be wel 'afivrwirds upon a New Breach of b 
= ame ee, F Manu 3 1 2 


; / 9 ! . 
rack! ob Ie 3.4 1 "F144 A 0 
* 
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(az W) Pleading in Debt. 
(2 W. 1.) Where it ſhall be brought. 


EBT lies, where a Man is indebted to another by Judgment, Specialty, 
Contract GW. | 
If a Debt be under 40s. it ſhall be ſued for by Plaint in the County. 
Or by Juſticies in the County. Reg. 139. a. F. N. B. 119. J. 
The Jufticies requires the Sheriff uad Juſtic the Defendant that he render 
to the Plaintiff what he owes to him Cc. Reg. 139. 4. 


And the Word Jufticies is repeated in the Writ to each Debtor. Reg. 


139. | | 
"And, by the Juſticies, the County-Court may hold Plea in Debt above 40s. 
2 Inſt. 312. 
If it be ſued in the County, the Plaintiff may remove it by Pone into C. B. 
without any Cauſe, and the Defendant with Cauſe. F. N. B. 119. K. 
Or by Recordare, if it be ſued in the Court of a City, Borough &c. F. 


N. B. 119. K. | 
If the Debt be above 40s. it ought regularly to be ſued in C. B. by Original, 
Reg. 139. 6. 


And upon Pretence of Privilege by Bill in B. R. 4 Inf. 71. 


(. 2 W. 2.) What Proceſs. 


Proceſs in Debt by the Common Law was only a Summons. 3 Co. 12. @. (2 W. 2.) 
By the St. 25 Ed. 3. 17. Like Proceſs was given in Debt as in Account, m8: 
which by the Sr. V. 2. 17. was a Capias, and ſo to Outlawry, 3 Co. 12. 


1 Brownl. 50. . | | | 
The Original or Summons in Debt is by a Præcipe quad reddat. Reg, 
139. 6, © | 


And it ſhall be in the Debet and Detinet for Money, but for Chattels, or by 
or againſt an Executor, it ſhall be in the Detinet tantum. F. N. B. 119. M. 
Vide Ante, (2 D. 1.) © * WP: hs 

The Original ought to name'the Parties by their proper Names, and give 

an Addition to the Defendant. 1 And. 39. Vide Abatement, (E. 18, &c.— 
F. 17, &c.—F. 22, &c.) A | 

It ought to be without Raſure, or falſe Latin, and agreeable to the Form 
of the Regiſter. Vide Abatement, (H. 1.) | | | 

And, if there be a Defect in the Writ, Tee, or Return, it may be pleaded 

in Abatement, or aſſigned for Error. Vide Abatement, (H. 1, &c.) 
The Original may be returnable two or three Terms after the Tefte. Dy. 


175. . N N \ 7 
| The Sheriff returns upon the Original, Pledg de prof et quod ſum'. Kit. | 
i 257 . N g ; l F a * F 7 


Or nibil habet per quod fum' poteſt, or if the Defendant be a Clerk, no Lay | 
Fee per quod &c. Nit. 257, © gs, 
The Summons ought to be 15 Days before the Day of the Return. Kit. 
„ etal We SR. e 


If the Defendant does not appear upon the Return of the Original, a Capias (2 W. z.) 
Woes. Reg. Jud. 1. b. Of. Br. Hy . ? ” * 

If be does not appear, nor is taken upon the Capias, an Alias Capras, and 
afterwards a Pluries Capias iſſues. Reg. Jud. 1. b. Of. Br. 23. 
"WL. . And 
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And, if the Sheriff returns upon he Capias, that the 9 . in 
al Com', a Teftatum Capias to the Sheriff of ſuch County, Of. B 

By the Common Law a Capias does not lie, 5 in Actions fuppole to 
be done Vi et Armis. 3 Co. 12. 4. 

Or, for the King's Debt. 3 C. 12. 6. 

By the St. of Marl. 23. and W. 2. 11. It was given in Account, and by 
the St. 25 Ed. 3. 17. in Debt. 3 Ce. 12. 4. 

The Capras ought to be teſted at the Return of the Original, the Ala. 
at the Return of the Capias, and the Pluries at the Return of the Alias. Cony, 
Att. 

It dae to be auen in the next Term after the Tee. D. Cro. E 
467.) 
f - The Capias ought to be conformable to the Original, and the Alias and 
Pluries to the Capias. 
And therefore, if the Original is 4. de B. and Vow is A. nuper de ;. 
it is Error. R. 2 Cro. 576. 
If the Original be Launcelot, 2 the Capias, Lancelot. Semb. Cro, E. 50. 
If the one be A. B. Alderman, the other Arazger. R. Tel. 120, 


If the Defendant i is not hes, or does not appear upon the Return of th 
Pluries Capias, an Exigi facias iſſues. Reg. Jud. 2. a. 

By the St. 31 El. 3. In all perſonal Actions a Writ of Proclamation ſul 
be made out upon every Exigent of the ſame Tefte and Return, and delivered 
to the Sheriff of the County where the Defendant then dwells, who (hal 
thereon make three Proclamations, the firſt at the County Court, the ſecond 


at Quarter-Seſſions, and the third a Month before the Quinto exact at the 


Church Door, where the Defendant dwells &c. and all Outlawries otherwil: 


| had ſhall be void. So by the Sz. 6 H. 8. 4. 


The Exigent ſhall be conformable to the Original and Capias 

And therefore, if it be a Tefatum Capias, an an Exigent does 2 lie thereon 
in the laſt County, without an original Capias there. Dy. 295. b. 

The Exigent ſhall have ſuch Return, as that five County-Courts may it- 
tervene between the Teſte and Return. Comp. Att. 13 

And if there are not five County-Courts before he Return, an Exigei 


A novo allocat 4 Com” iſſues. Reg. Jud. 21. b. 61. b. Kit. 264. a. 


So, if another Perſon of the ſame Name with the Defendant appears upon 


| the Exigent, the Plaintiff may have an Exigent de Nevo againſt the Defer- 


dant. Off. Br. 80. 
But the Exigent allocat Com'. muſt be executed at the next County after 


the fourth ; for, if by any Accident the fifth County intervenes, i will be 
Error. Pl. Com. 371. 6. 


So Proclamation muſt appear to be made at the County-Court held jr 


(um, for in Com is not ſufficient. R. 1 Vent. 108, R, 3 Med. 89. 


If there are Several, it muſt be ſaid, quad nec eorum aligquis comperult 


K. 3 Mod. o. 


if the Defendant appears upon the Exigent, the Sheriff may return 4 


Reddidit fe. Kit. 264. a. 


So, if one of the Defendants appears, he may return fo for him, and pro- 


cced againſt the others. Kit. 264. 


So, if one Defendant dies. Kit. 264. 6. | * 
If the Defendant appears upon the Exigent, he may have a Superſedea to 


the Sheriff, 


And, if the Sheriff proceeds afterwards to > Outlawry, it will be En 
2 57. R. Mo. 7³¹˙ 7 


80, | 


10 
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80, it will be Error, if the Outlawry be pronounced on the ſame Day the 
Bxigent bears Tefte R. 2 Cro. 660. 
11 there be no Return to the Exigent. R. Dal. 68. 1 And. 36. 
Or the Name of the Sheriff be not added to it. Dub. Dal. 68. Leo. 
139. Semb. Hob. 70. 
But it is no Error in an Outlawry, after Judgment, if there be no Procla- 
mation in the County where the Defendant inhabits. R. 2 Cro. 577. 
. an Outlawry ſhall not be reverſed for Default of Proclamation in the 
—_— the Defendant dwelt, till Iſſue taken thereon and tried. R. 


If the Defendant upon the Exigent being Quinto exact makes Default, (2 5) 
there ſhall be Judgment quod utlaget. Kit. 263. b. _ 

And the Outlawry ſhall be by Judgment of the Coroners. R. 2 Rol. 805%. 
U R. 2 Cv. 521. 

i there are — Defendants, the Judgment _ be quod utlagentur. 

If Defendant be a Woman, it ſhall not fa —4 get, but quod waiveat, 
otherwiſe it is Error. R. 2 Cro. 358. — 60 

But a Return of the Coroners, that he was outlawed upon a Certiorari to 
them, does not conclude ; for it does not belong to them. Dy. 223. a. 

So, in every Caſe where the Entry varies from the legal Form, it will be 
Error: As, if it does not appear that the County- Court was held pro Com. 
R. 3 Mod. 89. R. 2 Rol. 802. I. 30. 


Or, if it be in Huſtingis, without ſaying, that it was in ws de commu- 
nibus Placitis. Cro. El. 50. 2 Rol. 803. 1. 10. 


So, if the Quinto eract &c. be centred the Day of the Tz 2 of the Exigent. 
R. 2 Cro. 660. 


Or, there are only 14 Days between the two Counties upon the Return 
of the Exigent. R. 2 Rol. 802. l. 42. 


If there are ſeveral Defendants, and the Entry is non comparuerum, without 
Haying, nec eorum aliguis. R. 2 Gre. 358, 2 Rol. 490. 2 Rol. 802. J. 25. 
Cro. El. 50. 3 Mod. go. 

If the Year is not mentioned to the Quarto exa#?', tho' it be to the tertio 
and quinto, by which it Wi appear to be the ſame Year. R. 2 Rol. 803. 
. 25. 


If it be ad Comitat tent” primo M. Anno * Domini No ”_w__ Jacobi 
| omitting Regis. R. 2 Rol. 802. J. 45. 


Or Domini Regis, omitting the King's Name. R. 2 Ra. Foe. FA 50. 
Or omitting, Regni Angliæ. R. 2 Rol. 803. J. 5. 


If the Outlawry be per Judicium Coronatorum, without naming the Co- 
roners, except in London. R. 2 Rol. 802. I. 37. 


But in London, naming the Coroners is not uſual. R. 2 Rol. 802. J. 45. 
4 ert exact ad Fe. S. Pauli 1653. without ſaying A. D. is no Error. 


So in London 14 Days between two Hafling: will be well; for the * 
may be held every Week. 2 Leo. 14. 


After Outlawry returned, the Plaintiff ſhall have a Cons Ullogatum againſt (2 W. 6.) 
the Defendant. Vide Utlagary, (0D), *8) © 4 en 
Or Special, againſt him, his Goods, and Lands. | . 
And thereon an Inquiſition ſhall be taken and returned. ; 


Yet by the St. 4 & 5 V. & M. 18. A Defendant taken upon a Copies 5 


Ulagatum ſhall be diſcharged on his Attorny's ſigning an Appearance, or, if 
Special Bail en, on Bond &c, [I 4 Sk 


- , * 
0 | If 
» * 


(2 W. 7.) 


Certainty of 
the Debt de- 


3 
* . 


not declare againſt him; for the Proceſs is determined. D. Co. El. vdo, 7. 


in C. B. Sal. 495. 


211. E A7. D#! E Re 
ik. the Defendant be taken upon a Capiat Utlagatum, the Plaintiff cin. 


But be may have a New AQion of Debt . K Rom.” D. Cro. El, 705 


5 C 88. a, q 
Or may reverſe the Outlawry for Error. 1 Bro. Eur. 21 F 216. 
By the St. 31 El. 3. None ſhall be admitted to reverſe an Outlawry for / 


Want of Proclamation, unleſs he put in Bail to anſwer the Plaintiff on the 


fame Cauſe of Action, and to anſwer the Condemnation alſo, if the Plaintiff 


i 
in Suit before the End of two Terms next. 
So, if the Reverſal be for other Defect, when the Debt and Dr ir 
amount to upwards of 10/, Com. Att. 16. 
.'So, if the Reverſal be of an Outlawry in Ejectment Sc. 2 Rol. 4 
If the Plaintiff proceeds to an Outlawry, when the Defendant was fo Pille 
upes the Capias, he ſhall reverſe it at his own Charge. 2 Vent. 46. 
Or, if the Plaintiff knew that he was in Priſon 1 in another Action at his 
Suit. Sal. 499. 
Or, if the Defendant appears publickly, it ſhall be ſol in B. R. otherwil 


After Outlawry reverſed, the Defendant ought to appear and accept a De 
claration within two Terms next. Vide Ante, (C. 4.) 
If the Outlawry was in London Gc. the Plaintiff may aſterwards declare 


another County. R. 3 Lev. 245. le 

If the Plaintiff does not declare i two Terms after Notice of the ke tis 

verſal of the Outlawry, the Defendant ſhall have Coſts to be taxed by the C 
' Prothonotary. Per Rule Trin. 33 Car. 2. Mills 81. | 

Aſter Outlawry reverſed, the Plaintiff may declare upon the firſt or upa at 

a New Crna, for by the Outlawry the firſt was determined. Jon. 442, Bi 

"Te W. 7.) Declaration in Debt. | a 


A Declaration in Debt is founded upon a Specialty, or Judgment, a 


Muſt ſhew the Contract. 


In all Actions for Debt, the Declaration -muſt ſhew the certain Sum d- we 
manded: And therefore, if the Contract is contingent, or depends upon diver 
Particulars, the Declaration ſhall demand a Sum certain. Vide Ante, (C. 21, 

If the Declaration be upon ſeveral Bonds or Contracts, what is due wp 
both ſhall be demanded in one intire Sum. 27. 81. 3 Teo. 119. 

If it be for Arrears of an Annuity granted for Years, it muſt be for ſuch 
a Sum, without ſaying de annual; Redditu. R. Tel. 208. 1 Bul. 151. R 
Declaration , quod pro divers Debitis et Mercimon' conceſſit ſelvere, is nd 


good. R. 2 Rol. 332. D 
If the Contract be for foreign Coin, the fafeſt Way is to declare Wd 

reddat 201. certain, or whatever other Sum, and then ſhew the Contract ior | 

ſo much foreign Coin, which atting* ad 20. Monet Ang? & hos Ul J- 


Tel. 86. Mo. 775. | 
And this in Debt by Bill as well as by Original. R. 2 Cro. 88, _ b 
If a Man binds himſelf in a Bond to pay ſo much Femiſb &c. the Plaiaiif | 
may declare, quod reddat ſo much as it amounts to in Engli > Coin. R. ti 
81, 135. 2 C. 617, Jon. 69. 
If a Man is bound to pay 671. at H. and Debt i is brought for 561. the Value R 
of the Coin there, without more, if the Defendant demands Oyer of tit 


Bill, and then demurs, there ſhall 'be Judgment for * Defendant k, at 
2 Bul. 1 ot en | | | fa 


And 


And where-the Contract is for foreign Coin, the Plaintiff has his Election 
to demand ſuch Coin, or as much as it amounts to in Sterling. R. 1 Leo. 41. | 9 
f there be a Sale of Goods for two Jewels, two Diamonds Gc. in certain, 1 

the Declaration may demand the Jewels &c. 1 And. 118. 
' Yet if Debt be for ſo much Monet Flandr' ad Vahr fo much Monet Fi 
Aug, it is well. R. Cro. El. 530. Mo. 704. a b 
But then the Jury ought to inquire of the Value, or a Writ of Inquiry muſt 
iſſue before Judgment. Cro, El. 536. 2 Cro. 617. 
80, if the Contract be for 20/. to be paid in Goods, without ſaying what 
in certain, it muſt demand the 20/1, not the Goods. R. 1 And. 6h. 
If the Contract be for 100 Guineas, he may declare for ſa much as they 
are valued for. Dub. Skin. 573. hee 
If Debt be for a certain Sum, and the particular Contracts, whereon the 
Plaintiff declares, amount to more, it is bad, for he has Judgment for more 
than he demands. R. Tel. 5. Vide Poft, (2 W. 14.)—Ante, (C. 84.) 

80, if he declares for ſo much due, and demands a leſs Sum without ſhew- 
ing that the Reſidue is diſcharged. Vide Ante, (C. 84.) 

So, if he declares upon ſeveral Contracts, and ſhews Part ſatisfied, but does 
not ſay on which Contract, and he cannot recover upon all the Contracts, 
he ſhall recover for no Part. R. Cro. El. 583. | 

So, if the Debt be founded upon Record or Specialty, and he demands a 
leſs Sum than was due by the Specialty, without ſhewing the Reſidue ſa- 
tified : As, if 80 Shillings are demanded upon a Judgment in an inferior 
Court, where the Judgment was for 8os. and four Pence. R. 3 Med. 4r. 

But Debt for 50/7. and a Declaration upon a Bill to pay 501. viz. 10 Pounds 
at five ſeveral Days, and 10 Pounds Namine Pænæ, is well; for it is a ſeveral 
Bill as to the Nomine Pane. R. Cro, El. 771. -. * 

80, ia Debt upon ſeveral Bonds, if he ſhews Part ſatisfied, it is ſufficient, . 
tho' he does not ſay upon which Bond. R. 3 Bul. 244. 1 Rol. 423. | 

So it is ſufficient, if he declares for a Debt of 50 J. tho' Part be ſatisfied 
before Action. I Vent. 135. 

So in Debt upon a Statute &c, If the Declaration be quod cum Cc. it is 
well. R, Sho. 337. | 


So a Declaration in Debt, generally, ſhall be in the Deber er Detinet. E W. 
1 it be agpinf Huſband and Wife for the Debt of the Wife dum ſola. Na ® B. 
. 3 Leo. 3206. | 8 
a Tho' ne be for Guineas, or foreign Coin of ſo much Value Engliſh. 
R. Lut. 488. * We 
But where Debt is brought for Goods and Chattels, it may be in the 

Detinet only, — 
As, in Debt guad reddat Dolium Ferri, Tel. 71. | 

| Yo reddat ſo many Quarteria Frumenti. 2 Cro. 88, 4 Leo. 46. 11 F. 


inet, 


. 5. . ; © « f 
So, if it be for foreign Coin. Mo, 704. Tel. 81. R. Lat. 84. R. 2'Cre. 
617. R. Lat. 8. Jm 9. | ID FIERY: 
Or for Guineas in Specie. 4 Med. 410. Lut. 488, | 
do in Debt by or againſt an Executor. Vide Ante, (2 D. 1.—2 D. 2.) 
6 * __ an Original in Debt, the Plaintiff cannot declare in Annuity. 
Tei. 208, Es | | 
And therefore, if the Declaration is Quod reddat 50 1. de annuali Red. 
and ſhews the Grant of an Annuity, it is bad. 22. 208. 
So a Declaration in B. N. de Placito Debiti quod reddat ei 201. without 
ſaying, quas ej debet et injuſte detinet, is bad. R. Mod, Ca. 306 


Vol. V. 3 "Eikk- OT One” 


- 


irre n . 


(2 w. 9. If the Plaintiff declares upon a Bond, or other Specialty, he muſt bey th 


Mr Bond Certainty of the Bond Ge. * 
5 Ee. And therefore, if he ſays per Scriptum conceſſit, without ſaying per deri 39 
tum ſuum abligatorium, it is bad. Semb. Cro. Car. 209. * 
Or per Scriptum Manu ſud fignat', Semb. 3 Lev. 234. | | 
But per Seriptum ſuum obligatorium is ſufficient, without ſaying S xi Cc 


Igillat', for Scriptum obligatorium implies it. R. Cro. El. 737. R. 2 Cre. 420, 
And if he omits per Scriptum obligatorium, after Plea upon Oyer 9u 
ſolvit Se. it ſhall be aided. R. Cro. Car. 209. | 
. 80, after Plea of Privilege, and a Demurrer thefeto. Lu. 1667, 
80 per Scriptum obligatorium is ſufficient, without Mention of the Datz, 
ar Seal, or Delivery. R. Mod. Ca. 306. | 
So per Scriptum obligatorium cujus Dat” eft eiſdem Die et Anno, tho' it hu 
another or void Date, for  cujus Dat ſhall be conſtrued of the Delivery 
otherwiſe if it was gerentem ſuch a Date; for then the true Date ſhall * 
ſett out. R. Sal. 463. FX 
If the Bond upon Oyer appears to be, 7. A. fland bound in 16 Pounds, mn 
it to be paid to B's Executors, it is good, without ſaying to whom bound 
KR. 43 £40.31.  - r | | 
if the whole Subſtance of the Bond &c. be in the Declaration, it is nx 
neceſſary to mention Words, underwritten, or indorſed. R. 2 Brownl, g8, 
The Plaintiff may declare upon ſeveral Bonds in the ſame Declaration, 
Vide Action, (G.) e | | 
So he may declare upon a Bill for Payment of Money on a Day with 
Nomine Pænæ for Non-payment, and afterwards declare for the Nair 
x Pænæ. R. Cro. El. 771. Pi 4 | 
& x So he. may declare upon a Penal Bill, tho' it be not formally expreſſi. 
| R. 2 Vent. 106, E | | 
If the Declaration is inſufficient, or upon Oyer appears not ſufficient, the 
Defendapt may demur. Vide Ante, (Q. 3.) | 


42. 2 If the Plaintiff declares upon a Statute, Recognizance &c. be muſt ſhen 


cute, Recog- the Certainty of the Statute, or Recognizance. Aſh. Ent. 223. Raft 189.4 


28 * And therefore, if he declares Quod A. coram Cb. J. concęſſit ſe teneri &: pe 


Fide Da, Et ſi defecerit, conceſſit per idem Scriptum quod curreret ſuper ſe Pen it 
, (A.3) Stat Stap', without ſaying per Scriptum ſuum obligatorium, or ſecundin 
Formam Statuti, it is bad. R. per 3 J. Cro. Car. 363. 
So, if the Declaration does not ſhew the Statute to have ſuch Seals as the R 
Act directs, it will be bad. Me. 811, a 
But, if the Jury find that A. recogn' ſe debere &c. without ſaying, fe 2. 
— obligatorium, or ſecundum Formam Statuti, it is ſufficient, R. 40. 
Hs 0 if the Statute be recited, as Inducement to the Action, it is ſufficient . 
tho' it is not ſaid, that it was ſub Sigill. R. Mo. 8 11. in 
Ge Con. So, if the Plaintiff declares upon a Contract, he ought to. ſhew the ce 
wat. teain Contract, where the Contract is expreſs: As, upon a Mutuatus, or Ac 
2 V 4 lie, count. Bro. V. M. 162. f | 3-3 2 ns 
_—_ (A. 8.) " Upon a Sale or other Agreement Executoty. 1 Bro. Ent. 160, 165. 
"= | For a Salary upon a Retainer. 1 Bro. Ent. 176. Bro. V. M. 166, 7. 
For Fees. 1 Bro. Ent. 172. Vide Attorny, (B. 18.) | 
D pon a Submiſſion to an Award without Specialty. 2 Sand. 127. 70 
Arbitrament, (J. 1, 2, 3.) if; 10 | f 
So, if the Contract is only implied by the Law, the Plaintiff by his Deck: 
ration ought to ſhew the Foundation of the Contract. ks 
=” | | | 


* 
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As, in Debt for an Eſcape, the Plaintiff ſhall ſhew the Judgment, Ex- 
ecution, and Commitment thereon. 2 Sand. 98. 2 Bro. Ent. 59. 3 Lev. 
390. Vide Action on the Caſe for Negligence, (A. 2.) Vide Ante, (2 P. 1.) 

For a Penalty of a By-Law, muſt ſhew a Power to make, By-Law made, 
and Breach. 2 Vent. 243. 1 Bro. Ent. 170. . 

For a Fine of a Copyhold, a Cuſtom for the Fine, and Admiſſion to 

Copyhold. Chf? 244. Lut. 597. Vide Copybold, (H. 6.) 

ws 4 r a Fine, or Amerciament, in a Court Leet, the Plaintiff muſt ſhew a 
Power to hold the Leet, the Offence, and the Fine or Amerciament for it. 
Lev. Ent. 62. 1 Bro. Ent. 152, 154, 168. 


If the Plaintiff declares upon a Judgment, he muſt ſhew the Certainty of 1 W. 1 a) | 
the Judgment, Yide Ante, (E. 1B.) 3 
As, if the Declaration be in C. B. upon a Judgment in B. R. he muſt ſhew 
the Term and Parties, and Thing recovered. 2 Mod. Int. 224, 5. Lut. 

oo. 
So, if it be upon a Judgment i in the ſame Court. 2 Mod. Int. 22 3, 4+ 
And if it be upon a J adgment + in C. B. he muſt alſo ſhew before what 


udges. 
g $6, if it be upon a Judgment in an inferior Court, 2 Mod. Int. 228. 
Cartb. 86. 

So the Plaintiff muſt aver that the Judgment ſtands in full Force. Semb. 
Tut. Goo. | 


But in Debt upon a judgment, the Plaintiff need not ſhew All the Pro- 
ccedings at large. Semb. Cro. El. 8 17. 

Tho' it be upon a Judgment in an inferior Court. 2 Mod. Int, 229. 
R. Sho. 71. Carth. 86. Vide Ante, (E. 18.) | 
It is not neceſſary to ſhew (except in the Caſe of an Exceutor or Admini- * 
ſtrator) more than the Judgment. Per Rule 1654. Mills 27. 

Nor in a Declaratien againſt an Executor or Adminiſtrator upon a Judg- 
ment, more than the Declaration and the Judgment upon it. Per Rule 1654. 
Mills 27. 

It is not neceſſary to ſay prout pater per Recordum, Sal. 565. 

So, if the Plaintiff does not ſhew, who were the Judges of the Court, it will 

be aided after Verdict. R. Carth, 86. 


To Debt upon Judgment in any Court of Record, if there was no much 1 W. 13.) 
Recovery, or the Record is miſtaken, the Defendant may plead Nul . 


Record. Y Mod. 41. cord, Nil de- 
Tho' the Judgment was in the ſame, or in an inferior Court. Bro. V. M. bt . 

244. Clift 148. 20 

| So, in every Caſe where the Record is denied, the Defendant ſhall ſay 2 8 

Nul tiel Record. | | 4 
And Nul tiel Record, without more, is a complete laue if dhe Record is 1 


in the ſame Court. Mad. Ca. 40. N 
But where the Record itſelf is ſhewn to the Court in \ Pleading, the Defen- | 
dant cannot ſay Nul tiel Record ; for, by the profert in Curia, it appears to 
the Court that there is ſuch a Record: * if Letters Patent are pleaded, the 
ee may ſay Non conceſfit, but not Nut tiel Record. Co. Lit 260. 4. 
ard. I 5 
cp the = efendant pleads Nu tiel Record, he ſhall end to the Afton, ' 1 
7 14 | | 72 3 
And to this Plea the Plaintiff ought. to reply, that there is ſuch a l . 


Lut. 945. 


And the Replication ſhall W out tet Re, dum; . 
Vide Ante, 8290 9 oy 25 2 ** * | 
If | 


e ren | 
If the Record is in the fame Court, the Replication ſhall pray. Nuscd vx. 
deat” per Cur', and a Day ſhall be given for the Inſpection, Zu. 945. þ uh 
Sal, 566. Curtb. 517. RO * 
Or the Plaintiff may demand Oyer. Per Holt, Cartb. 517. | 


If it be in — Court, Day is given to produce it, as in B. R. By, Ko 
R. 107. Sal. 566. | 66 
Ina C. B. c 5 1 | 

If it be in a County Pelatine, there toll be a Writ to the Chanberlai 0 wi 
certify G. Chft 148. De 


| Go if bo is an inferior Court, there ſhall be a Writ to the proper 0g, 
= - | cer to certify Sc. Bro. V. M. 244. 3 
3s = I che Officer refuſes to certify, there ſhall be a Rule to do it pon Pat 1 
4 |  - © and if he does bot. an Attachment. Pal. $62, : 

4 | At the Day given for the Record, there ſhall be 


udgment for, or againd, 
the Defendant, if he ſhews, or fails of the Record. Town. Jud. 72, 71, 


=. But an immaterial Variance is no Failure. 3 Leo. 243 Hob, 209. Vi 
3 ; 2 Judgment in a Court not of Record, the Defendant my 


<P To Debt upon | 
| how ("> Law, or plead Nil debet. Vide Pot, (2 W. 17 W. 4 
2 W. 48.) 
80 by the St. 4 & 5 An. 16. To Debt upon any Judgraent, he may pleat 
Fayment in Bar of the Action. 
(2 W. 14) If the Plaintiff declares u a Demiſe, he myſt ſhew the Certain of, 
Lon e. the Lands demiſed. * ; 
And therefore; if he a Demiſc made to B. but does not ſay when 
the Land lies, it is bad. R. 2 Cro. 682. 
If the Plaintiff be an Aſſignee, he muſt ſhew a good Aſſignment: 4; 
„ Vide Ante, (2 V. 2.) 
per Scriptum, without faying figillat' or fact, is not ſufficien. 
Les. go Vide Ante, (a W. 
ä fault of — Aug al be aided after Verdict. R. Ray. 48). 
? = if he ſays, that he is yet ſeiſed af the Reverſian, where the Term i 
determined. R. 2 Cro. 118. 
$0 it is ſufficient, to alledge the Lands demiſed, as general and certain a 
they are in the Leaſe. R. 2 Cro. 124. 
Fho' na Fill appears, where the Land lies, but only the County. 20. 
125. * 
So it is ſufficient, to ſay that the Plaintif demiſed, without ſhewny 
' What Eſtate he had. Sal, 562. 
So the Plaintiff muſt ſhew that the Defendant entred and was poſſeſ 
by Virtue of the Demiſe, Semb. Cro. El. 262. 
And this is neceſſary, where the Debt is for Rent upon a Leaſe at Will 
for the Defendant is charged in Re his Occupation. R. 1 Sal. a? 
I he ſhews that he was poſſeſſed à Fg e Michaelis ufgue ad Fe . ' 
when he demands Rent for one Year, it is bad; for it wants one Day af 
Year. Per Tel. 74. 4 
But YVirtute cujus intravit is ſufficient, without ſhewing the Time of bh 
Eatry. R. Lat. 196, 
' And if the Leaſe 32 at a future Day, it ſhall be intended that he 
entred after the Day. R. 2 Cre. 549. 
So upon a Leaſe for Year no Entry or Occupation need be alledged, 1 
209. 
1 „ if a Leafs begins from Miehaelmas, ind the Entry. is 29th. Sept 
1 which is the Day before the Commencement, it will be well ws Nil } del 


; SE, 4 5 on a Verdi for * 3 R Cro. E. WT if 3s 


Pp LE AD E R. 


K * Declaration alledges a Demiſe per Nomen * it ought to ſay that 


by Writing. R. 3 Leo. 
, bo. the Plaintiff muſt — ally what Rent is reſerved ; for fecundum 
Ratum 201. is not ſufficient. R. 1 Sal. 202. 

80 the Plaintiff muſt ſhew when the Rent was in Arrear. Semb. 2 Cro. 
450 it is ſufficient, if the Plaintiff ſays the Rent was in Arrear at ſuch a Day, 
without ſaying that it then became due; for | it ſhall be intended upon a general 
Demurrer. R. 1 Sal. 139. 

And, if it be reſerved at two Feaſts, | it is not ſufficiznt to ſay that it was 
in Arrear for a Year, without ſhewing at what Feaſt the Year expired. R. 
3 Mod. 70. Semb. $ho. 9. R. Cro. El. 702. 

Yet, if the Declaration ſhews that he had Poſſeſſion only one Year, it will 
be aided. R. 3 Mod. 70. 

If it be reſerved at _ F eaſts, or 10 Days after, it is not ſufficient to ſay 
hat it was in Arrear for 10 Days, but he muſt ſay after 10 Days. R. Cro. 
El. 262. 

If the Grantee-of a Reverſion be Plaintiff, he need not alledge Notice or 
\ttornment in the Declaration ; for if he has paid, it will be a good Plea, 
not, the Action is a Demand. R. 2 Cro. 193. 

But the Rent muſt be computed according to the Day mentioned in the 


from the 24th December, rendring Rent at Michaelmas, St. Thomas &c. the 
Declaration muſt ſay that the Rent was due 21/8 December, viz. St. Thomas, 
not the 24th of December, R. 1 Sal. 141. | 

Vet Reddendum quarterly ſhall be gs according to the Halendun. 
I Sal. 141. 


dad, except where it ſhews the Reſidue diſcharged. Vide inte, 15 84 — 
2 W. 7.) 

As, if Debt be for 100 “. and the Plaintiff declares upon a Leaſe, rend 
74. and demands for a Year and a half, it is bad, if he does not ſhew that 
he 117. above the 100 “. is ſatisfied. Sem. 2 Lev. 4. 


mands Rent for a Year, it is bad, if he does not ſay * the 1 5'9 are diſ- 
harged. R. Cro. Car. 137 


Yet in Debt for ſo much Rent, upon Nil debet, if it ap 

ought to be apportioned. for Part, the Plaintiff ſhall recover for the Reſidue. 
Per Poph, 3 Co. 24. 4. Acc. 1 Sid. 6. 2 Inft. 504. F 

So in Debt for a Quarter's Rent due at the End of the Term, it is ſufficient 

vithout ſhewing the Reſidue ſatisfied. R. 2 Vent. 129. 

| So, if by his own ſhewing the Plaintiff demands more than is due, after 

Verdict upon Ni debet he may remit the * 1 Vent. 49. 


(2 W. 1 5) Judgment by Conlello, Ge. 


After « a Declaration in Debt the Defendant may demur. 
Or demand 
Cauſe of Action appears. 


| nfeſſion. 
Or by Nil dicit. Bro. Vad. M. 216. 


lead Nor ſum Iiformatus. F. N. Bi g8. 1 
Vol. V. ; * | L 11 2 * » EY But 


Reddendum, not according to the Habendum : As if a Demiſe be to commence 
But if Debt be for a Sum 1 more or leſs than the Rent in Demand, it is\ 


So, if Debt be for 155. and he declares upon a Leaſe rendring 30s. and de- 


Years that the Rent 


Oyer. of the Deed, on which he may demur, if upon- Oyer n no 
Or, to avoid more Trouble, the Defendant n give: Jadgment by his 


Or, to avoid Dama ges againſt him in a-Writ of | Docels Rn any. 


PL B A D BR. 


But the Prothonotary ſhall not ſign Judgment by Confeſſion, Ni / dicit, o 
Non ſum Informatus, if it be not brought to him, after Ea/ter, before the fir 
Day of Trinity Term, or within 20 Days after the End of every other Term, 
except where the Warrant of Attorny is dated after the Term, and then 
before the Eſſoin-Day of the next Term. Per Rule Tr. * 2. Milli ; 


(2 W. 16) Pleas i in Debt. 
(2 W. 16) To Debt what Pleas the Defendant may plead in Abatement, Vide Abate. 


yy Upon a Bond. mant. 
has pho In Bar to Debt upon a Bond, the Defendant hall plead in 4 o& 


8 of the Action. 


fo. 17.) As the Defendant may plead the General Iſſue Nil debet to Debt upon Cor. 
Abet. tract, not upon Bond. 


And this Plea is good in all Caſes, where Nothing i is due at the Time 
of the Action. 


So Nil debet is a Plea in Debt far an Eſcape; for the Commitment i is onl 
| Inducement. Sal. 565. © 
In Debt againſt an Executor or Adminiſtrator upon a Deugftovie after Judy. 
ment againſt him, tho' mixt with Record. 1 Sand. 219. R. Cart. 2. 
In Debt upon a Specialty to pay ſo much as A. owes; for it is no Sun 
certain, but muft be aſcertained by Averment. R. Skin. 17. 
In Debt for the Arrears of a Rent-Charge deviſed for Life; far the Wi | 
is no Specialty. Hard. 332. 
In Debt upon a Tally. Hard. 332, 333. 
Tho the Debt is barred by the Statute of Lirnitations, for he need not del 
247 debet infra jor Annos, but Nil debet generally. Per Holt 6 J. 0 
1 Raym. 153 
Or a Releaſe be given; for then he owes Nothing. 1 Sal. 394. 
And this Plea ou whe to conclude to the Country. R. 1 Sand. 28 3. 
And the Plaintiff ought to join in Iſſue without Replication. Co, Li. 
126. 4. 


ZBut where the Defendant has Matter * his Excuſe or Aae he cat» 
not plead Nil debet. 


So it is no Pleato a Penalty in an Indenture to perform Covenants. R 
2 Mod. Ca. 106, 323, 382. 

So Nil debet is no Plea to a Debt by Bond, fingle Bill, or other Spe- 
chiky, without an Acquittance. R. 5 Co. 43. 4. Cro. El. 455, 157. M 
692. K. 9 Ed. 4. 53. 2. 

Nor to an Annuity granted by Deed. Hard. 3 | 
Nor Payment without an Acquittance, and, if found for the Defendant, he 


ſhall not 1 — Judgment. 2 Cro. 377. If found for the Plaintiff it ſhall 
| n 32 H. 8. Vide Amendment, (K. 12) 


(2 W. 16. So to Debt upon Bond Sc. the Defendant may fa Non eft Fafum. 0 
Non et Fac- . 72. 


IM And this Plea is good in all Caſes where the Bond or Specialty was nit 
executed. 


Or, if it was executed, but was void ab Initio: As, for Default of Cap 


;-& if the Obligor was a Mons, Bf Covegt Sc. he may plead a ſpecil 
Non eft Fadtum. ec 25/4. om APE Las Ze. mr Lao Ly RELAY 
And it ought to conclude to * 2 Country R. 1 Sal. 274. 


But, if tho Plaintiff pleads over b the Special Matte, it will be nl. 
1 Cal. 21 2 4 


P L E A. D E. R. 


A Special Non eft- Factum puts the Proof upon the. Defendant, which, 
upon Non eft Faftum generally, will be upon the Plaintiff. Mod. Ca. 218. 


he Action: As, if it be eraſed, altered, or cancelled. R. 5 Co. 119.6. Dub. 
Dy. 112. a. 1 Bro. Ent. 198, 199. Cont. Sav. 71. IS a 
80, if two are bound, and the Seal of one is broken off, for this avoids the 
vhole Deed ; tho' they are bound jointly and ſeverally. Dy. 59. 4. in Marg. 
zut it ſhall conclude A#io non &c. Dal. 33. Not his Deed. Dal. 105. 

So, if it was executed to the Uſe of One, who refuſed it, or if her Huſ- 
band refuſed. 4 Co. 119. 5. Dy. 167. 6. 2 i 

Or was delivered as an Eſcrow, to be his Deed upon Conditions, which are 
ot performed. 2 Rol. 683. J. 5. 2 Bro. Ent. 82. Ray. 197. Mod. Ca. 
217. and ſhall conclude Ao non &c. Dal. 33. Dy. 167. 6. 


vr per Minas. R. 5 Co. 119. @. 

So, if it is void by Act of Parliament: As, by the Statute of Uſury c. 
N. 5 Co. 119. 4. 

or Neon void after Action brought, by Accident : as, if the Seal is 
leſtroyed by Rats, or other Accident, after Plea. R. Dy. 59. R. Dal. 33. 
So it is no Plea, where the Deed is inralled upon Record. 1 Rol. 862, 
12. | 

Nor to a Recogniſance or Statute. Hard. 367. 

So a Stranger to the Deed cannot plead a ſpecial Nan eff Factum; but ſhall 
ay, Nothing paſed by the Deed. 1 Rol. 188. 

If the Plea 

will be repugnant, and bad. R. Cro. El. 800. 


Bond by One alone. R. 5 Co. 119. a. Sav. 92. 


Where the Bond was delivered to the Party himſelf upon a Condition not 
performed. R. 9 Co. 137. 4. WR | 


Or, if on Delivery to a Stranger be not as an Eſcrow. Dy. 167. 5. Co. 
nt. 145. 6, tee 


If an Indenture be executed by one Party only, and the other Party does 
ot execute. R. Cro. El. 212. | | En 


If the Delivery, after Conditions performed, is to be 1 Scriprum ſuum, 
ot ut Factum. Per 2 J. Morton cont. Ray. 197. 


may be kept in Court. 1 Sal. 215. | 
But ſhall not be cancelled, nor kept upon a Collateral Iſſue. 1 Sal. 215. 


Bro. R. 200. 

| So to Debt for Arrears of an Account. R. 1 Lea. 13. 
And it will be Dures, if a Man is forced to give a Bond c. by a wrongful 

Impriſonment. 2 Inflag82. f . 

| As, when he was under an Arreſt without legal Proceſs. the 
Or by the Proceſs, Warrant &c. of him, who had no Juriſdiftion. 


Friſon. 2 Inſt. 482. 


But without Plea of Dures the Bond &c. ſhall not be avoided ; for it is not 
od, but only voidable. 2 Inf. 482. 


not per Dures, Cl. A. 77. Bro. R. 200. 


But a Man ſhall not plead Dures to a Deed, acknowledged by him, to 


be incolled upon Record, 1 Kol. 862. J. 15. 
8 | — Io, 


But it is no Plea where the Deed is only voidable: As, for Infancy, Dures, 


ys quod Faftum prædictum was altered, et fic non ft Faftum, 
So, it is no Plea, where it was a joint Bond, and the Plaintiff declares upon 


If the Iſſue upon Non eff Factum is found for the Defendants, the Deed 


So, if a Man, arreſted by legal Proceſs, be forced by tortions Uſage in 
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80, if it was executed, but became abſolutely void before the Time of 


So to Debt upon Bond the Defendant may plead per Dures. Cl. AF. 77. | {2 W. 19.) 
| | Per Duro. 


To this the Plaintiff may reply that the Defendant was ad Largum, and 1 5 
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So, it is no Plea for a Surety for B. that the Bond was obtained by Dir, 
* R. 2 Cro. 187. 


e So per Minas. Cl. A 
. A of Fl Mayhem, or Impriſonment, is ſufficient 
to avoid a Deed. 2 Inf. 483. 
Bat Menace of Battery is not ſufficient to avoid a Deed. 2 I 1. 48 3. 
Nor Menace of burning his Houſes. 2 Inft. 483. 
Or taking or deſtroying his Goods; for he may recover 1 for 
them. 2 Int. 483. 
Replication To this the Plaintiff may reply, that it was voluntary, and not per Mina, 
| Cl. A. 72. 


4 — So to Debt by a Feme Covert, as Sole, the Defendant may plead 3 in By, 
* that Fn and ſhe are married. Sho. 50. 
So in 22 or Action upon the Caſe, by a Man againſt a Woman, N. 
395 
by +/+ in Debt by Huſband and 'Wife he cannot plead Ne uNques accoupl 
&c. for the Trial would be altered. R. Sal. 437. 


W. 22.) So to Debt upon Bond the Defendant may plead, that he was within * 
Winnie Age. CJ. Aſ. 76. Aſp. Ent. 273. 
. F 80 7 6 755 on Simple Contract, if it was not for Neceſſaries. Vide Er. 
| EM ant, (B. 5 
And it ſhall not be intended * Neceſſaries, if it be not ed ul 
3 therefore if the Defendant pleads within Age, and the Plaintiff dent there 
3 | ſhall be Judgment for the Defendant. R. 2 Cro. 560. 
EE  _Replicatim. To this Plea, the Plaintiff may reply, that the Defendant uit Alena Alu 
3 | tis ef non infra, Cl, Afſ. 76- 
1 He may reply to Part full Age, to the Reſidue for Neceſſaries ; ; tho al 
on 7 Day. R. 1 Sal. 223. 
ithin Age pleaded to Debt upon Contract, the Plaintiff may ſaß, 

as the Defendant. was indebted to him for neceſſary Apparel, Phyfick, Vit 
tuals, &c. Cro. El. 583. 

And if there is a Bill. for the Debt, That, be was — for Neceſoris 
and the Bill given for Security of Payment. Aſb. Ent. 273. 

And it is ſufficient to rejoin that it was not for Necefhre generally, with- 
out ſaying that the Money, or any Part thereof, was not for. Neceſlaris, 
R. Lut. 241. Carth. 110. 


2 20 That the Bond ras given upon an Uſurious Contract. . Ent. 168. b, 
2 Vent. 80. Clift 18 
And it may be pleaded without 3 the Statute. Bro. V. M. 255. 
But the Defendant by his Plea muſt ſhew the Uſurious Agreement ſpe- 
. cially, and how much more than legal Intereſt was gwen. R. 3. Mod. 35. 
So, he muſt expreſily aver, that the Agreement Was. for giving Day of 
Payment, Cc. R. Jan. 410. 
. . Wn corrupte agreatum fuit. Cro. Car: o 1. 
Replication» Io this the Plaintiff may reply Quod non corrupte n fuit. 
. 2 licite Manga, with a Traverſe of the corrupt P 0 


dre 


324. 
That it was for a lawful Debt with a Traverſe Se. Clift.18 "Hh 
That it was a Miſtake of the Scriyener, with ſuch Traverſe, 2 Vent. d. 
R, Cro, Car. 50 1. | 
So, if the Defendant avers 1 Manner of the Agreement, the Plaintf 
may traverſe the Averment. Semb. Hard. 418. That 


3 
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That = Plaintiff was outlawed. Bro, V. M. 1605 R. Ow. 22. Vide (z W. 24.) 


Ante, (2 G 4.) —Abatement, (E. 2.) 
So, tho' * Plaintiff was outlawed after the Action brought. 1 Sal. 178. 
So, that the Plaintiff was attaint 'o Felony &c. Bro. V. M. 252. Lut. 


610. Vide Abatement, (E. 3.) 


That the Plaintiſf's T, eftator was Felo de ſe, and the Defendant has paid to 


the King' s Grantee, Clift 190. | 
80 it is ſufficient to ſay debit Modo utlagat uit, without ſhewing how. 


Dub. 2 Vent. 282. 
But to ſay Et Sciend eſt quod A. utlagat fuit, is not good. R. 1 Sid. 173. 
And it is not neceſſary to produce 1 it K ſub Fed Sigilli, when the Flea 1 is in 


Bar. Lut. 1514. 


And it is not neceſſary to ſay after 1 lat Continuance, that he was out- 


lawed fince the Declaration, 5 Mod. 1 8 
But in an Action againſt an — or Adminiſtrator, Outlawry of the 


Teſtator or Inteſtate is no Bar; for he may have Aﬀets not forfcited. Semb. - 


Cro. El. 575, R. Cro. El. 851. Hut. 53. 


Outlawry Cc. 


Toa Bond given to a Sheriff Colore Officii, or ſol Baſe and Favour, the De- (2 W. 25. 


fendant may plead the Sr. 23 H. 6. 10. 1 Sand. 157. Dy. 119. b. 


The Se. 23 
HF. 6. 10. that 


So to a Bond given to the Marſhal of B. R. Warden of the Fleet Sc. 1 Lev. it was 0 a 


254. 1 Sand. 162. 1 Sid. 383. R. Cro. El. 66. 
But the Statute is no Plea, except as againſt the Sheriff, his Balls, or Mi- 


niſters, as, Gaolers Ge. Cro. Car. 309. 
It is no Plea againſt a Serjeant of the Marſhes i in Wakes z for he 1 is not an- 


Officer within the Statute. Semb. Cro. Car. 309. 


Nor againft the E at Mace of the Houſe of Commons. R. 1 Bu, V 


209. Ray. 62. Dub. 1 Sid. 384. 


Nor to 8 3 ron inferior Court, upon an Arreſt out of his 


Juriſdiction. R. Co. Car. 309. 


And therefore if a Bail-Bond be not conformable to the Statute in the Con- 


dition, it will be void: As, if it does not ſay in Certain before what Juſtices, 
or in what Court, the Defendant is to appear. Dy. 364. 4. in Marg. 


So, if it does not ſay in what Suit: As, if it ſays in Placito Debiti, where . 


the Writ is in Placits Tranſgreſtonts Acetiam Bille for 401. Debt. Semb. 
1 Vent. 233. But afterwards R. cont. for it is ſufficient that the Condition 


ſhews the Time and Place of Appearance, and in what Suit, 2 2 Fon, 138. 


Mod. Ca. 122. Vide Ray. 220. 2 Lev. 3 


* | 
So, if he takes only one Bond for three Defendants, who are ſued feve- 


wa Med. Ca. 122, 


So, if the Day of Appearance be after the Term, or impoſſible.” Sem. | 


3 Lev. 74. 19 
So, if the Bond be without any Condition. 10 Co. 100. a. 
Or taken of him who is not bailable. 10 Co. 100 6. 

If the Bond be to the Sheriff not by the Name of his Office. '2 
Or to the Sheriff i 
2 another by the Name of Sheriff, and not to the Sheriff. | 0 

100 
But, if the County be named, and it be mw the Sheriff without de 

Cm prediff', it will be good. R. 2 Lev. 123. 18 


So, if the Bond was to A. without ſaying tunc Freecom”, it is bad tho' the | 


Decturation be ad reſponded A. nuper 3 R. O, El. Boo. 


If the Bond be tb erpear. neee Ag. 220% 


Vent. 237. ” 
2 l * g 5 
Vor. V. , L 8 —4 NM 9 4 . | "od 
| | i - 2 N | : * „ : ju ' 
: ID . 
7 * 
. 2 * 
. 
* 
„ | 


138. 
perdiff . for prædict. K. Pal. 378. * 5 . 


Sheriff Ec. 
Colore Offcis, 
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Ot, alſo to indemnify the Sheriff. 10 C. 100. 3. R. Dal. 76. 
So, if the Bond adds, appeur, und there receive farther as they- ſhall awar4 
. 364. a, in Marg. 
So, if the Bond has no Condition, or which is the ſame, an impoſſibl 
One; for then the Bond is ſingle. Semb. 3 Lev. 74, 75. 
So, if it be to appear coram Mgjeflate ſud, without ſaying coram Donis 
Rege. R. 2 Lev. 177. 
A reſpond Billie for 1001. without _ at whoſe Suit. 2 Lev. 177, 
If it be to pay for a Debt. 10 Co. 100 
So the Statute is no Plea, if the Bond was taken without Legal Proceg,, 
for he onght to plead Dures. 2 Jon. 76. Semb. Cro. El. 646. 
But a Bond, that the Defendant appear Perſonally, is good, tho” the Statute 
ſays No Sheriff ſhall take Obligation but by Name of his Office, on Conditia 
that the Priſoner ſhall appò ar at the Day and Place as the Writ ſhall requir, 
Dy. 364. in Marg. R. ee 78. 10 Co. 101. Sav. 81. Cro, E.. 776. 
So, that the Defendant Ss Wh and then and there anſwer &c. for it i; 
tantamount to ad . m 72 the Writ ſpeaks. R. Dy. 364. 4. Du, 
2 Leo. 78. , Acc. 10 Co. 101, 
That he appear before Juſtic. Noftris de B. without ſaying apud Wefin, 
g is ſufficient.  R. 2 Vent. 238. 


Semb, 2 Vent, 238. Cont. 1 Vent. 234. 


Nobis Sc. R. 2 Jon. 46. 2 Lev. 180. 
In the Star- Chamber, without ſaying Coram Rege et Concilio, &c. Ps 
Twiſd. 2 Jon. 46. 
That he 8 ad reſpondendum de Placito Debiti generally, where the 
- Writ is for 350/. R. 2 Cro. 286. 
Or ad * ©. Pan without ſaying in quo Placito, if the Writ is recite 
in the Condition. R. 2 Lev. 123. 
So a Bond to ſave harmleſs from paſt Eſcapes is not void, otherwiſe from 
future Eſcapes. Mod. Ca. 225. 
So a Bond to the Party, and not to the Sheriff, to pay or give Security fr 
ſuch a Sum, or render himſelf to Priſon, is not within the Statute, R. 2 My, 
. a Bond that he will be a true Prince is not within the Statute, if le 
ttaverſes the Eaſe and Favour. R. 1 Sid. 383. Per Holt, Sal. 438. Sen, 
cont. 10 Co. 100. b. 
Or, by a Perſon, not in his Cuſtody, for Payment of Money levied up 
2 Heri Facias into Court at the Return. R. 10 C. 99. 6. 
Or for the due Execution of a Fieri Facias. R. 10 Co. 100. a. 
Or for Payment of Money to the King upon an Extent. 10 Co, 100.4. 
So the Bond is not void, tho' the be inſufficient. R. Co. E. 808, 
8 52, 862. Mo. 636. Vide Bail, (K. 5) e 
So the Bond is not void, if given by a Perſon not in his Cuſtody, or who 
need not appear. R. Mp. 542. D. 4 Med. 187. 
Vet a Bond taken by him, who is no Miniſter within the Sr. 23 H. 8. 10 
in a Caſe not bailable, is void by the Common Law. R. Hard. 464. 
Or, if the Bond be for Profit to himſelf. Sal. 438. 
3 | Dito ler Bells Men not b e 10 Co. 2s 
3 | Or for his Fees before Execution done. R. Hut. 52, 
R Replication, - To this Plea the Plaintiff may ſay that it was for Security of his Priſone, 
= 73) ie A SIREN R. 1 Sand. 162. 1 Lev, 25. 
I 393 
And if Inne be thereon, Little Evidence will be ſufficient, R. 1 56 


Or Coram Rege in Cancellar', tho" it ſays apud Weſim' inſtead of ubicuny, 
Or Coram Juſt de B. R. apud Wefim', without ſaying ad Placita coran 


re 
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o to a « Bigd the Defendant may plead, that it was given for Money won f 8 we 
at Play, contrary to the St. 16 Car, 2. Clift 187. 5 Med. 3. Tui. 485, The &e, i 
Vide Ante, (2 G. 8. ) gainſt Ga- 
He muſt ſhew the Statute. ming. 
That he loſt upon Tick at the ſame Time above 1007, 
That the Bond was given for the ſame Sum. 
But the Statute is not pleadable, where Debt is brought for a Wager when 
he was at Play. R. 5 Mod. 6. Lut. 487. | 


That it was given upon the Sale of an oa! within the St. 5 Ed. 6. 1 Oo, 
F, 1 * in 
50 21 is no Plea to Debt upon a Bond, that it was given for Compoſition 6; of G 3 


Offi 
of Felony ; for it is a bare Fact, which is no Plea in Bar of a Specialty, * 
Semb, Fag. 74. 


So to Debt upon Bond the Defendant may plead a Tender, and Si n 
ready. 2 Mod. Int. 234. Bro. V. M. 213. | |, eG 
If Iſſue be upon the Tender, there muſt be an actual Offer. (8. 6, Ac.) 

But where the Goods are cumberſome, the Bringing of them to a Place 
where the Party may well receive them, and the Offer of them there, is 
ſufficient. R. Sho. 1 150. 

This Plea does not go in Bar of the Action, but of Damages. R. 1 Vent. 
322. 2 Leb. 209. R. upon a ſingle Bill. Carth, 133. 

But if Tender be upon a Bond with a Penalty, it muſt be i in Bar to 
the Action. R. Carth. 133. 

And it cannot be pleaded after an Imparlance. Dub. Dyer 300. Semb. 


36 H. 6. 13. 2 Cro. 627. 5 Ed. 4. 141. R. Lut. 226, 239. Adm. good 
to a Bond, tho” in no other Caſe. 2 Mod. 62. 


If the Declaration has ſeveral Counts, it muſt be pleaded to a Count in 
Certain. R. Lut. 239. 


- Muſt ſhew the Day of the Tender. 1 Sid. Io, | 
And if it be at a Day after the Time limited by the Condition, abinde 


always ready, is bad. R. M. 9 V. 3. B. R. inter Giles and Hart. (Vide 
i Ld, Ray. 254. Sal. 622.) 


Or at a Day after the Time of Requeſt alledged in the Declaration. R. 
Lut. 227. 


Muſt alledge always ready after the Tender, for ill ready is not ſufficient, 
Dub. Dy. 300. 6. Acc. 2 Cro. 62 
There muſt be a Profert of * Money in Court. R. 2 Rol. 524. D. 
9 H. 6. 65. Bro. Tauts Temps priſt. 3, 5, 6. R. Lut. 283, 368. 


But, where it appears that the Thing to be delivered is ſo ponderous that 
it cannot be brought into Court, it is not neceſſary. Co. Lit. 205. 4. 2 Rol. 
524. E. 9 H. 6. 65. Aſo. Ent. 276. 

So, when a Forfeiture is to be ſaved, a Tender is neceſſary. R. 1 Vent. 
322. 3 Kab. 800, 810, 828. Ray. 419. R. 3 Lev, 103. 


Otherwiſe, it is not neceſſary. R. Ray. 419. Cont, in Rent, 1 Vert. 322. 
2 Lev, 200, 


The Tender alledged muſt be legal: and therefore it is not ſufficient to 
lay Paratus fuit ſolvere, without ſa ying et obtulit. R. Sal. 584. 

A Tender of Corn &c. muſt be with an uncore priſt. R. Dy. 25. 4. 

So, if by Bond Money is to be paid within two Months after the Death 


of the Obligee, if he pleads that within two Months there was no mn 
er Adminiſtrator, he muſt ſay uncore i * 1 7 


It 
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. It is ſufficient to alledge, that no one was ready to orien in. the Words of 
8 tte Condition. And therefore, if the Condition was 70 pay 10 B. if it is fad 
| c pratif B. nom fuit paratus 41 recipiendum, it is * without ſaying 
* ner aliguis alius, R. Tel. 38. 2 Cro. 14. 
1 5 - = © $9 Sur pluſage does not 38 As, if he ſays, no one ready ad exipen. 
== FO Am et recipiendu =, hs? a Demand was not requiſite. R, Ni. 38. 2 Cro, 14. 
Ws So, if a Bond be to pay a Legacy, Which was payable u Requeſt, it z 
= | ſofficient to fay routs Temps, Se. for tHe Bond does not alter the Nature af 
the Legacy. R. 1 Leo. 17. 
„„ „ where Damages are to be e and not the Debt, a Tender 
12 be feaded without Ynrore prift : As, in Covenant to pay to A. or his Order, 
ender to B. who has an Order, and Refuſal, is a good Plea, without ly. 
ing wncore pri R. 8ho. 130. 
Say in.Replevin, if the Deſendädt avows for a Rent- Chalge, the Plaintif 
ay plead a Tender, without a Profert in Cur', R. Sal. 584. 


Will be bad. N. Sal. 58 4. 
Hit, But Where a Tender is pleaded, oh the Money brought into: into Court, and 
i--% 4 his Plaintiff accepts. it, he cannot afterwards proceed ages. + 
2 Holt, B. R. PR W. z. Horne and Lewin. (Vide 1 Ld, Ra = 
. T. 1 A. . and Sauter. (Vide 2 Ld. Ray. 774.) R 2 Coo. 10 
** — 4 & 5 An. 16. At any Time pending the Action on: 
a Pena 


Ent dye, and all | Coſts expended in Law or Equity, on ſuch Bond, the 
Court may diſcharge the Defendant from ſaid Bond. Vide Ante, (C. 10 
But ſuch Proffer cannot be made before Bail to the Action. Mad. Ca. 11, 


£9.29.) - 86:10 Debt upon Bond the Defendint may plead foi ad Diem; for ts 
Diem. fore Breach it is well without an Acquittance. 


this goes in Bar. R. Sal. 519 


* And now. by the &. i 5 Ann. 16. If he has paid before the Adin 
brought, — 65 t was not b at the Day, he ay 1 7 


t. be, that 83 pay * fix Mouths he onght to AP Pa nt with 
e om K. Cv. El. 823. ; Jem 


he malt plead Tender of « one and the other. R. 1 Lee. 68. 


* we Condition be that he p79 upon Aſſurance of an Eſtate, he muſt ſhev 
55 Wn ck the Eſtate was conveye: for Paymept at ſuch a Day is not ſufficica, 
* Hoes" not appear that it Was paid u pon the Aſſurance. K. 2 Mod. 33. 


ill de. a good Plea Ar he paid before, Action wiz. ſuch a * 
* l rs the Day; #9 for the Words after the 275 mall be rejected. . 
2 C. 345 


Dit K 18 G l! lt fat Mines 11 fiend ad Dia and be wi 
ar K. Cro, El. 672. 


2 ; 


A. 


1: 14 | 
Vii 


. tho' the Plaintiff accepts the. Money brought into Court, the Ple: 
if the Defendant brings into Court all Principal and 


: ; © $0 Payment of Part with an Acquittance puis 4 Mane Continuance fe) 


TTT Obligee's Ele 


im bak by Sun o ande fer | 
<0 war hg e es Dd er he 54] 


th 


Tec 


ECT ADEE 
Or that the Plaintiff agreed to give a longer Day for Payment. R. Cro. El. 


hr ad Diem ought to be concluded with an Averment, and not to the 
Country. R. 1 Sid. 215. 
If he pleads * before the Day, the Plaintiff — demur. 2 Mod. 


Ca. 340. 
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So to Debt upon a Bond or Specialty, the Defendant may plead a Releaſe (U. 30. 


by the Plaintiff after the Bond given. Vide Poſt, (3 M. 12.)—Yide Ante, 
2 V. 11. 
: If — two Obligees, a Releaſe by One. 2 Rel. 410. J. 47. 
If the Bond was to a Woman before Coverture, a Releaſe by the Huſ- 
band. 2 Rol. 410. J. 50, 52. 
A Releaſe by one Executor or Adminiſtrator, where the Debt was to the 
Teſtator, or to them in Right of the Teſtator. 2 Rol. 411. J. 7, 10. 
But if the Releaſe produced has a material Variance from the Releaſe in 
the Plea, it is bad: As, if it be of a different Date. R. 2 Vent. 131. 
To a Releaſe pleaded, the Plaintiff, being a Party to the Deed, cannot 
plead Ne releſſa pas, but muſt demur, or ſay Non eft Factum. R. 2 Bul. 55. 
Otherwiſe, if he be a Stranger to the Releaſe. 2 Bul. 5 5. 
So, if there are two Obligors, who bind themſelves Jointly, a Releaſe to 
one may be pleaded in Bar by both. 2 Rel. 412. J. 29. 
So, if they are bound rointly and ſeverally. 2 Rol. 412. I. 22. Sal. 574. 
Tho' the Releaſe to one was before the other had executed the Deed. 
R. 2 Rol. 412. l. 35. 
So, if they are ſeverally bound for the ſame Sum. Semb. 2 Rol. 412. J. 45. 


90, if the Bond be by 4. for the faithful Service of B. a Releaſe to B. 
before the Condition broken is a good Bar. R. 3 Leo. 45. 


But in Debt for Damages recovered in a real Action by two. Demandants, 
a Releaſe by One is no Bar; for this favours of the Realty. 2 Rol. 411. J. 17. 


So in Quare Impedit by two, the Releaſe of One is no Bar to the other. 
2 Rol. 411. J. 15. 


Nor in Ejectment. 2 Rol. 41 1. J. 20, 45. 

Nor in Error to reverſe a Fine. R. Skin, 343. 

So, if a Bond be delivered by two to a third Hand to be delivered upon 
Condition, a Releaſe of the Condition by one is no Bar to the other; for 
this goes only i in his Diſcharge” 2 Rol. 411. J. 2. 


So, if a Bond be by two, a Releaſe — one, after his Sealing, and before 


the other has ſealed and delivered, is no Diſcharge to the other. R. Cro. 
El. 161. 


So in Replevin, if the Defendant makes Coniſance in Right of B. and there 


is Judgment for the Plaintiff, in Scire facias upon the Judgment a Releaſe by 
B. is no Plea, R. 2 Rol. 412. l. 5. Vide Ante, (2 V. 11.) 


So, if a Bond be that F. ſhall ſerve truly, a Releaſe to B. being a , 
aſter the Forfeiture of the Bond, is no Plea. R. 3 Leo. 45. 

So, if the Bond was to A. as Truſtee for B. a Releaſe by B. with an 
Averment that it was in Truſt for him, is no Bar. R. Dal. 38. 1 Lev. 
235. 3 Lev. 140. 

So a Releaſe by A. after an Sogn by Commiſſioners of Bankruptcy 
againſt B, R. Pal. 505. 

Nor a Releaſe by A. of all Actions on his own ra K. 1 Vent. 35. 

So, if a Man receives Part of a Debt due upon Specialty, and releaſes it, 
this Releaſe does not diſcharge the Reſidue. Vide Ante, (2 G. 14.) 

So, if a Bond is in the Penalty of 4000. for Payment of 2001, and he 
receives and releaſes 300/. K. 2 * 413. J. 15. 

Vo I. V. Nun 0, 


„ 


4 FELL 9 A DE K 
1 . So, it is no Plea that he gave another Bond in Satisfaction. R. Co. E.. 56 
93 Re. Cro. Car. 8 5. R. Hob. 86. Acc. 2 Cro. 579. Vide Poſt, (2 W. 46.) 
Or that the Plaintiff accepted a Statute Staple after the Day of Payment 
in Satisfaction. R. Cro. Car. 86. 6 Co. 44. 6. | 
Or that the Defendant agreed by Indenture to ſell Land in Satisfaction gf 
the Debt. R. Cro. Car. 193. 
Or enfeoffed the Plaintiff in Satisfaction of the Debt. C. Car. 86, þ 
2 Cro. 650. | | 
| Tho? the other Bond is after or before the Day of Payment by the pri 
Bond. 2 Cro. 100. | | 
Yet if the Plaintiff does not demur, but joins Iſſue, that there is no other 
Bond, and there is a Verdict for the Defendant, the Plaintiff ſhall not hay: 
Judgment. R. 1 Brownl. 74. Hob. 69. 


| Gap 4 * = a Bail-Bond the Defendant may plead, Comperuit ad Diem. By, 


N (2 W. 32.) So, if a Man covenants Se. that he will not ſue for a Year, it will be; 
, tat he woula $90d-Plea, if he ſues within the Time. Dy. 140. 4. in Marg. 
not 1ve. : 
(a W. zz.) | So to Debt upon Bond the Defendant after Oyer may plead Conditin 
Condition performed. Vide Ante, (E. 25, 26.)—(2 V. 13.) | 
performed. © And dit is ſufficient to plead in the Words of the Condition. 
So, if the Condition be to pay if a Ship returns, (Perils of the Sea excepted) 
but if it is loſt that the Obligation ſhall be void, it is ſufficient to ſay it vn 
; loſt, without ſaying by Peril of the Sea. R. 2 Lev. 7. 
If the Condition be in the Disjunctive, it is ſufficient to plead Performance 
of one Part or the other. ENT | 
And if the Performance is to be upon a prior Act by the Plaintiff, he ny 
- plead that the Plaintiff has not done ſuch firſt Act. R. 1 Mad. 265. 
If the laſt Words of the Condition are an Inlargement of the firſt, he nee 
not plead to them ; for it is ſufficient, if the Plea goes to the material Pat 
of the Condition. R. Mo. 477. 3s | 
So, in Debt upon Bond for Performance of Covenants, if the Defendat 
pleads Condition performed, and the Plaintiff aſſigns Breach for Non-paymett 
of Rent ſecundum Formam Conditionis prædict', it will be well on a genetd 
_ Demurrer or Verdict. R. Hard. 319. 
8 | So in Debt upon Bond for Performance of Covenants in an Indenture, if te 
Defendant ſhews the Indenture and pleads, Covenants performed, he need uo 
ſay, Que ſunt omnes Conventiones Sc. R. 13 H. 7. 19. 6. R. 6 Ed. 41. 
If the Condition be to perform a Will, whereby a Legacy is given to de 
Poor or Churchwardens, it is ſufficient to ſay that he paid it to them, with 
naming them. R. 1 Leo. 17. | 
But the Defendant cannot plead Conditions performed, to a Bond for Fe- 
formance of Covenants without Oyer of the Deed, which contains the Co 
nants. <p 1 2 50, 97, 425. 1 Vent. 37. R. Al. 72. Vide Ante, l. 
1.—2 V. 13. „ „ | 
And he muſt make a profert in Cur of the Deed, otherwiſe it will be bi 
upon a ſpecial Demurrer, R. 1 Sand, 9. Vide Ante, (P. 1, 2.) 5 
| And ſhew the Subſtance of the Deed in Latin, under Seal of the Plainti 
or if he has it not, the Court ex Gratid will direct that the other Party 
give him a Copy. 1 Sand. 9. 1 Sid. 50. ALY | 
| If the Condition of the Bond be to do ſeveral Things, the Defendant ca 
not plead Performance generally, tho' all are in the Affirmative, but 
anſwer ſpecially to every Particular, R. 1 Lev. 303, R. Kel. 95. b. 
I Sid. 215, | | | | | 10 
1 | 


Nor if the Things to be done are particular, and in the Affirmative, but h 
muſt ſhew how and at what Time. Vide Ante, (E. 25, 26.) | 
So, if the Condition conſiſts of ſeveral Parts, he muſt anſwer to All the 
Particulars. R. Mo. 591. R. 2 Mod. 305. f 
Yet where the Condition conſiſts of multifarious Particulars, Performance 
generally, has been allowed. Lut. 593. ; | 
So the Defendant cannot plead Qyod Cunditio obligationis nunguam frafta 
fuit, but muſt ſhew how it was performed. R. 2 Vent. 1 56. 
That no Covenants or no Suits are mentioned in the Condition ; for he is 
eſtopped. R. Cro. El. 756. Vide Ante, (2 V. 6.) 
It the Condition is to fave harmleſs from Rent for a Tenement againſt A. 
it is no Plea, That no Rent is due, but he ſhall ſay, Not damnified. R. 
av. 90. 0 
N Ye if the Condition is to indemnify &c. the Defendant may plead in the 
Negative, Non fuit dammificatus. Vide Ante, (E. 25.) 
Tho' the Condition be to acquit, diſcharge, and keep indemnified. R. 
3 Mod. 252. R. 5 Mod. 243. Adam. 2 Sand. 84. 
So, if the Condition be to deliver a Deed Gc. it is ſufficient to ſay that he 
has delivered it. R. Sal. 498. : 
So, regularly, Performance of the Condition ought to be pleaded in the 
Words of the Condition. Sal. 520. f 
But Excuſe of Performance need not purſue the Words of the Condition: 
As, if upon a Bail-Bond he plead, Judgment undetermined, it is ſufficient, 
without ſaying that the Plaintiff did not diſcontinue, nor was nonſuited. R. 
Sal. 520. : | 
If = Condition be to leave his Wife 50 J. it is not ſufficient to ſay that 
he made his Wife Executrix, and gave her to the Value of 100 J. withou 
faying that ſhe adminiſtred, and accepted it, R. 3 Lev. 218. | 
So, if the Condition be to exhibit an Inventory into the Spiritual Court 
before 1 M. it is not ſufficient to ſay, there was no Court, without ſaying 
that he was ready at the Day, for he ought to ſhew every Thing poſſible on 
his Part. R. 1 Sal. 172. | 
So, if the Condition be to levy a Fine, it is no Plea, that no Writ of Co- 
venant was ſued, without ſaying that he was ready at the Day. 1 Sal. 193. 
Or to pay Money to A. it is no Plea that A. did not come, without ſaying 
that he was ready there. 1 Sal. 172, | 
If the Condition be to repair, it is no Plea that he repaired till ſuch a Day, 
and then pulled down and rebuilt, R. Sav. 96, g7. | 
If it be, that his Wife may make a Deviſe of 100 J. to be paid within 
a Year after her Death, it is no Plea to ſay that his Wife deviſed 100 J. if he 
does not ſay alſo that he paid it. R. Cro. Car. 597. 


* 


To Debt upon a Statute or Recognilance, the Defendant may plead à Re- (2 W. 1 | 
leaſe. Vide Ante, (2 W. 30.) 1 Al; 


A Releaſe by one Conuſee. 2 Rol. 411. 1, 5. Fc _— 
But a Releaſe of Part due upon a Statute or Recogniſance does not dif. Neleaſe. 


charge the Reſidue. R. 2 Rol. 413. J. 5. Vide Ante, (2 W. zo.) 


So the Defendant may plead a Defeaſance for Payment of a leſs Sum, (2. W. 35.) 
. 8 has paid. 1 Bro. Ent. 174. Vide Pot” (2 W. 37.) — Ante, — 
3 V. 18. | | 


A Defeafance that he ſhall not be ſued till ſuch a Day, and if he be, that 


— 


he may plead it in 3 Hard. 113. But it was reſolved cont, where 
it Was not an abſolute Diſc 
Cartb. 64. | | 


arge; for it ſhall be but a Covenant. Sho, 46. 
| 1 
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A Letter of Licence, by which it is agreed that, if he ſues within ſuch , 

Time, the Debt ſhall be forfeited. R. Carth, 64, 
So to Debt for Rent he may plead a Covenant to deduct ſo much for Chat. 

ges Sc. R. 1 Lev. 152. 
But a Defeaſance, which is not in Writing under Seal, is not ſufficient. 
EK. Mo. 573. | 

But to Debt upon a Statute, or Recogniſance, it is no Plea that he had Judy. 
_ before in a Scire facias upon the ſame Recogniſance. R. Cyo. E. 
6 . | 


(2 W. 36.) To Debt upon a Judgment the Defendant may plead, that the Plaintiff had 
Upon Judg- ſued out Execution by Elegit, upon which an Extent was made. Dy. 299, l. 
— And it will be good without ſhewing the Return of the Extent, D,, 
(2 W. 13.) 299. 6. 3 | f 
Execution Or that thg Plaintiff had Execution by Fiers facias. Adm. Cro. Car. zal. 

R. Sav. 123. | 
Blut it is no Plea, that the Plaintiff ſued out a Ca. Sa. and took the De. 
fendant and kept him in Execution till he ſatisfied the Debt. R. Ly, 
. 641, 3. | | 2 
Or that he ſued ſeveral Elegits, upon One of which Part of the Debt vu 
levied. R. 1 Lev. 92. | | 
Eo Error is depending upon the Judgment in the Exchequer, R. Shin, 
388, 590. ä ä | | 


(2W:37)) So to Debt upon a Judgment the Defendant may plead a Defeaſance 
— 2 Mod. Int. hr 3g" W. 35.) | 
So now by the St. 4 & 5 An. 16. If Debt be brought upon any Judgment, 
if the Defendant has paid the Money due on ſuch Judgment, it may be pleadet 
in Bar of ſuch Action. Ft 
But a Bond given for a Sum, which was in Satisfaction of the Judgment, 
is no Plea; for being only to give another Action for the Debt, it would nd 
be a Bar to the Bond, 4 fortior: not to the Judgment. R. 2 Cre. 579 
Vide Condition, (L. 2, 3.) | 
So to a Scire facias upon a Judgment he cannot plead a Judgment in Delt 
upon the ſame Judgment. R. Cro. El. 817. 


(2W.38.) So to Debt upon a Judgment the Defendant may plead Nul tiel Recri 
Nut tie Re- Vide Ante, (2 W. 13.) | 
| When tha So, if there is a material Variance between the Judgment and the De. 
Pla is neceſ. claration: As, if it varies in Day or Continuance. Lut. 94.5. What Varian 
— oe Re- is material, Vide Record, (C.) 12 | 
| So, if it varies in the Attorny's Name. Dub. 2 Mod. 246. 


(2 W. 39.) So, if Error be pending on the Judgment in C. B. where the Record itſelf 
. Error jg removed, it may be pleaded in Abatement. R. 2 Vent. 261. Dub. 4 Mob 
2 247. Vide Dett, (A. 2.) | | 
And he muſt plead in Abatement ; for if the Defendant demurs, the Play” 
tiff ſhall have Judgment. 2 Vent. 261. 

But to Debt upon a Judgment the Defendant ſhall not plead in Abatemedl 

Error depending thereon. Semb. Lut. Goa. | | 

If Error be in the Exchequer or Parliament upon a Judgment in B. B. 

for only the Tranſcript of the Record is removed. R. 1 Sid. 236. l 

4 Mod. 247. R. Sho. 98. R. Ray. 100. R. Sbo. 146. Carth. 1, 136 
Vide Dett, (A. a)) SOS Oy” E977 5 7 

Nor can he plead in Bar, Error in the original Judgment. 1 Ra. 60+ 

\ . . 8 
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Nor Matter, which intitles him to an \ Audita Querela ; for he thall be put gli 22 


ut Matter 


to his Writ of Error, or Audita Querela. 1 Rol. 604. J. 25. net 4 
| + — og 4 
Nor an Arbitrament. 1 Rol. 604. l. 25. ; 4 
- ment. 
Nor can he demur to the Declaration, if it ſhews Error depending upon ( w. 42 
the Judgment. K. 2 Vent. 261. Demurrer. 
Too Debt upon a Contract the Defendant ſhall plead Nil debet. Vide Ante, Ups 6 | 
2 W. 17.) 
So to Debt upon a Judgment i in a County, Hundred &c. not of Record. 77 debet, 
Sho, 7 T. 


To Debt upon a Grant of a Rent-Charge ; for he has Remedy alſo by 
Diſtreſs. Hard. 333. 


80, if Debt be in the Deriner only, he may * Nil detinet. Al. 76. t 
And if he pleads Ni debet, it ſhall be aided after Verdict. R. A. 76. 
The Defendant may plead one Plea to Part, and another Plea to the Re- 

ſidue of the Debt. 1 Sal. 180. 


80 to —_ upon a Simple Contract the Defendant may wage his Law. IL 45-) 
= 2 Inft. 4 Law. 

80 the Defendant may wage his Law in Debt upon a By-Law. 2 Lev. 
106. 

And in Debt upon an Arbitrament. Co. Lit. 295. 4. R. Cro. El. boo. 

In Debt upon a Simple Contract tho' aſſigned to Commiſſioners of Bank- 
rupt. 2 Lev. 106. 

In Debt for a Penalty, or Amerciament in a Court Baron, Hundred, or 
other Court not of Record. Co. Lit. 295. a. Mo. 276. 2 Rol. 106. J. 10. 
Bend. pl. 200, R. 1 Leo. 203. 2 Lev. 106. 

So in Debt upon a Recovery in a Court not of Record. R. 2 Vent. 171. 
Cont. 2 Mod. 1 40. 

In Debt upon an Account made before one Auditor only. Co. Lit. 295. a. 
In Debt upon a Contract for Sale of Land. R. Co. El. 250. 

In Debt upon Contract where a Bond was given for the Money. Dal. 5 3. 


But in Debt upon a Deed or Specialty, the Defendant cannot wage his 
Law. Co. Lit. 295. 4 


Nor in Debt upon a Statute. Co. Lit. 295. @. 
Or upon an Arbitrament, Lat. 213. 
So the Defendant ſhall not wage his Law in Debt for Scavage, or other 


ax A by. the Cuſtom of Landes, which is confirmed by Parliament, R. 
2 106. | 


In Debt upon a Judgment i in an inferior Court. R. 2 Med. 140. 
In Debt upon an Account as Bailiff. R. Cro. El. 579. ZN, 
Nor in Debt for Rent upon a Leaſe for Years, Co. Lit. 295. a. 
Nor in Debt upon an Account before Auditors for Balance or en 
of the Account, Co. Lit. 295. a. | 
9 for a Fine or Amerciament | in a Leet or other Court of Record. Co, 
it. 295. 4. 
Nor in Debt for his Diet. Per Gawdy, Cro. El. 8 18. 
| Nor in Debt to the King, tho' due to the King's Debtor. Gods. 291. 
So a Man, infamous, cannot wage his Law : As, if he be convict in At- 
_ or * an Indinent of Conſpi 5 52 Perjury &c. Co. Lit. 295. 


Nor : 
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Nor a Man 8 Ca. Lit. 295. 4. 

Or within Age. Co. Lit. 295. 2. | 

Nor an Executor or Adminiſtrator ; for he ſhall not wage his Law ſog 
another's Debt. Co. Lit. 295. 4 

Vet in Debt againſt Huſband and Wife, due dum Sola, both may wag: 

Law. R. Cre. El. 161. 


So, if an Alien be Plaintiff, the Defendant ſhall not be allowed to Wage his : 
Law. Co, Lit. 295. 4. E 
Or if the Suit be by the King, or for his Benefit: As, in Quo Minus G.. 
Co. Lit. 295. a. * 
. Or 74 a Gaoler againſt a Priſoner for his victuale. Co. Lit. 29 5. 4. 90 
87. 6. 
a0 by a an Attorny againſt any one for his Fees. Co. Lit. 295. 4 D 
Or by a Servant, retained according * the Statute, for his Salary, G, N 
Lit. 295. | 
So Wks of Law ſhall never be 9 where the Declaration uy. 5 
poſes a Contempt, Treſpaſs, Deceit, or Wrong. Co. Lit. 295. a. Pe 


As, in an Action upon the Caſe or, Treſpaſs. 2 Inf. 45. = Lit. 295. 4. 
So it. mall not be allowed upon a Nyo Minus. Godb. 291. 18 
So in Debt upon a joint Contract, if one pleads Ni debet, the þ wa ſhall not $ 
wage his Law. R. Cro. El. 646. 
If the Defendant comes to wage his Law, the Court examines every Point Pa 
of the Declaration, 3 Leo. 212. 
And if it appears that the Defendant is indebted, tho” it was agreed to be 
allow'd out of a Debt due to him from the Plaintiff, he cannot lafely wage 
his Law. Per 2 J. 3 Leo. 212. 
And he muſt have 5 which are uſually n and ſwer 
de Credulitate. 2 Vent. 171. 2 Inſt. 45. | 
But they may be a leſs Number than eleven. 2 Vent. 171. 
And with the Plaintiff's Conſent the Oath of the Compurgators may be 
omitted. 1 Vent. 4 
And when the Defendant has his Hand upon the Book, the Plaintiff ma 
be nonſuited. 2 Vent. 171. 


So, to Debt upon a Contract, the Defendant may plead a Bond given far 
the ſame Debt; for this determines the Contract. 2 Cro. 33. Cre. Co, 
415. Vide Ante, (2 G. 12.) 
So, to Debt upon a Bond againſt the Heir, he may plead a Bond by the 
thee or Adminiſtrator in Satisfaction of the ſame Bond. Vide Aut, 

2 E 
0 To Davey: Bill, by the St. 4& 5 An. 16. he may plead Payment ge- 
nerally. 
| But he cannot plead, * Bond given in Sati faction, to Debt upot 
Bond. R. 3 Lev. 55. 1 Mad. 22 5. R. Lit. 58. K. 1 Brownl, 477 7" 
Vide Ante, (2 W. 30.) 

Nor an Agreement to accept a Bond of the Executor or Adminiſtrator, 100 
a Bond given accordingly, to Debt upon a Bond 7 the Teſtator Gc. R 
3˙. J 56, Cont. per 3 J. 2 Mad. 137. 

Nor an 1 by Parol to give a longer Day of Paymetit. R. Me. 75. 

Qs, Ei. 7 
Nor Words by the Plaintiff, which hindred the Marriage the Defend 
undertook to procure, without ſhewing that the Defendant did his Endeavou. 
R. Cro. El. 694. | 

But in Debt upon a Contract, Defendant cannot traverſe the Contra®; 


for this amounts to Nil debet; and therefore ho cannot ſay that the Contra 
| was fot a leſs Sum, or another Thing Gr. R, Dal. 49. 


3 


To 
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To Debt for Rent upon. a Demiſe, the Defendant may ould Nil debet. Us * 40. 
Win. Ent. 225. | 
Or, Levy by Diſtreſs. Dy. 20. B. 1 Ed. 4. 3. b. Vide Ante, (2V. 077 debet. 
And upon Levy by Diftreſs et fic nil debet, if the Iſſue is upon the Ni! debet, 
a Releaſe, Payment &c. which proves Nothing _ will be allowed in 
Evidence. Per Holt, 1 Sal. 284. 


Af the Demiſe be by Deed Poll, or by Parol, the Defendant may plead (2 W. 48.) 
Nil haber in Tenementis. Co. Lit. 47. b. 2 Vent. 251. Tho. Ent. 1 53. 4 —4 oo 
Or ny plead Non dem zt, and give the other Matter in Evidence. Co. Mun demi. 
IM: . 6 

Or, if the Plaintiff demiſed by Parol, he may give in Evidence upon 
Nil debet, Quod ml habuit Cc. 4 Med. 254. Per Holt 13 V. 3. (Vide 
1 Ld. Ray. 746.) 

Or, if the Demiſe is by Writing, if the Phinif was not in Poſicflion. 
Per Holt 13W. 3. (Lide 1 Ld. Ray. 746.) 

But he cannot plead Ni habet in Tenementis, or Non demiſit, if the Demiſe 
is by Indenture. Co. Lit. 47. 6. R. 3 Lev. #46. 

Nor traverſe the Demiſe. R. 2 Cro. 73. 

Nor can he plead Ni debet to Part, and Nil gabe: in 7 enementis to other 
Part; for this will be double. R. 4 Med. 254. 

If the Defendant pleads Nil Ford. to Debt for Rent oþon a Leaſe by Inden- 


ture, the ce may demur; for the Eſtoppel appears upon the Record. 
R. 1 Sal. 277. R. 3 Lev. 146. 


Otherwiſe, if the Eſloppel does not appear; for he ought by Replication to 

ſhew the Eftoppel, and rely thereon. RK. 1 Sal. 277. 

If two Demiſes are alledged, Tempore Demiſſonum prædict Nil habuit, is 
; for he ought to plead diſtinctly to each Demiſe, R. 2 Vent. 253, 271. 

4 Mod 76. Skin, 307. 

So in Covenant for Payment of Rent Arrear, the Defendant cannot plead | 

Nil habet in Tenementis. 2 Vent. 69. 


The Plaintiff replied that A. ſeiſed in Fee by Fine conveyed to him. Tho. 
Ent. 153. 
The Plaintiff by his Replication to Nil baber &c. ought to ſhew what 
Eſtate. he has ; ur it is not ſufficient to ſay generally, that he has a good 
ile vr Eſtate R. 3 Lev. 193. R. 2 Cre. 312. Tel. 227. 2 Bal. 41. 
n. per. C. B. M. 6 Geo. 


80 in Covenant for Non payment of Rent, if the Defendant pleads Ni! 
babet Ge. R. 3 Lev. 1 


3 be aided after Verdict. R. 2 Cu. 312. 1 Mod. 292. R. 
07, 225. 

And, ſince, it has been reſolved and affirmed. in Error, that a general Re- 
lication that 4. having Title, leaſed to the Plaintiff, without ſhewing what 


re 4 had, is ſufficient. 2 Vent. 252. 271. 4 Med. 78. K. 6 B. 2 
5 Geo. | 


So the Defendant may plead a Tender of the Rent at the Day, and always 3: W. 49 


eady. 2 Mod. Int. 236. Lut. 367. Vide Ante, (2 W. 28.) 


But if he does not plead a Tender upon the Land at the laſt Hour before 
zun Set Cc. it is bad. R. 2 Cro. 423. 


Vet a Tender afterwards to the Perſon, and Refuſal, ſupplies the Want of Mfrs 
ender at the laſt Hour &c. R. Lut. 593. 


So he need not ſay preciſely how 9 before the Setting, if he was there 
lore, and ſtaid after, R. 2 Cro, 499. 
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(2 W. go.) 
Eatry and 
Expulſion. 


Fide Ante, 
(Z. 4) 


© 
© 
- 


ſufficient, without ſaying quod obtulit. R. Ray. 419. 


nn Ae n Kc 
So, if he ſays that he was ready to pay from Sun-Riſe till Sun-Set, it iz 


So the Defendant may plead an Entry by the Leſſor, and babe, of the 1 
Defendant. a Sand. 203. 2 Med. Int. 23 5. 

So Eviction by a Stranger. 2 Vent. 68. 

So an Extent orjTaking in Execution upon an Elegit ated the Leſſor 6 


befote the Rent became due. R. Cro. El. 398. 


So to Debt upon a Leaſe at Will guod non occupauit. Per Fitzh. Dy. 1,,, , 

But Expulſion or Eviction will be a Plea only as to Rent incurred after. : 
wards. 2 Vent. 68. 

And therefore where the Plaintiff alledges Enjoyment, if the Defendant G 
| pleads Eviction, he muſt traverſe the Enjoyment. R. 2 Vent. 68. 

So, it is no Plea in Debt for Rent upon — for Years, quad non babuit 
aut — R. Dy. 14. 4. ; 


(2 W. 510 Judgment 3 in Debt. 


If the Plaintiff declares in Deb upon a Contract for Delivery of Goods; the Vi 
Judgment ſhall be conditional, as in Detinue, wiz, ſo much Corn c. or th 
Value. R. 11 H. 7. 5.6. 
So, if the Declaration is for 40 Pieces Monet fori ece ad Val 40 l. the 
udgment ſhall not be for the Debt, but for ſo many Pieces, and there (hal R. 
a Writ of Inquiry as to the Value. R. Cro. El. 536. 


* 


(2 X) Pleading in Detinue. 


(2 X. 1.) Proceſs. 


ETINUE may be ſued in the County by Jufficies, as well as Debt 
F. N. B. 138. B. Vide Ante, (2 W. 70 | 

Or may be ſuedinC, B. 

And upon the Pretence of Privilege in B. R. (in all Caſes except in Dei. 
nue for — vrhich concern the Frechold, which ſhall be only in C. B) 
4 Infl. 71. F. N. B. 138. C. 

But if Detinue for 9 is brought in any other Court chan C. B. 
Super ſedeas lies. F. N. B. 138. C. 

When Detinue lies, Vide Detinue, (A.) 


When Detinue for Charters, Vide Charters, (B. 1.) 


The Proceſs in Detinue i is Summons, Attachment, and Diſtreſs. F. N.]. 73 
238. B. 139. 4. 
And by be St. 25 Ed. 3. 17. In Detinue for Chattels, the ſame Procel * 
as in Account ; and therefore Proceſs goes to Outlawry. | 
But in Detinue for Charters, which concern the Realty, no Proceſs run 
OT 44 Ed. 3. 41-9. Co. Lit. 286. 5. Dy. 9.6 JM 
Wh | on: 

(2 X. 2.) Declaration. - . # 

a 


The Declaration in Detinue ſhall be grounded upon Bailment, of ap M 
devenerunt ad Manus. Co. Lit. 286. 6. 


The Declaration muſt deſcribe the Goods demanded ſo certainly that tb C 
may be known, to be delivered to him in Specie. Co. Lit. 286. 6. | | 

And therefore Detinue for Money at large is not good; for it cannot * no 
known. Co. Lit. 286. 5. R. Cru. El. 457 I Rol. 606, J. 20. 


No the 


® 
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Nor for Corn out of a Sack or Bag. Cv. Lit. 286. 6. 
| — ul ſhew the Value of each Particular by itſelf, and not of all 
ther. 2 Rol. 96. Vide infra. 
fot it lies for Money in a Bag not ſealed. 1 Rol. 606. J. 12, 14. 
Or for Money not in a Bag, if it is taken in Sight of another. R. 1 Rol. 


6. J. 16. | 
45 for a particular Piece of Gold, or for ſo many Ounces. R. 1 Rol. 606. 


J. 25. Tel. 81. 2 
Or for 20 Quarters of Barley or Wheat. Bro. Detinue 51. 
The Declaration may mention the Value of every Particular, or of all in 


Groſs, Bro. Detin. 4, 48. R. 1 R. 3. 3. Vide ſupra. 


(2 X. 3.) Pleas in Detinue. 


To an Action of Detinue the Defendant may plead Ni detinet! 1 
80 in Detinue, generally, he may wage his Law. Co. Lit. 295. a. wo 4.) 
Vide Ante, (2 W. 45.) | Law. 


Tho” it be upon Bailment by another Hand, for by whom bailed is not 
traverſable. Co. Lit. 295. a. | 

So where he has a Right to the Deed, tho” he has it in his Cuſtody, 
R. Dal. 106. | X 

So in Detinue of Charters, or a Box of Charters, without ſhewing any 
Charter in certain. R. 19 H. 6. 9. 6. | 7 

But in Detinue for Charters he cannot wage his Law, Co. Lit. 295. a. 
If he ſhews any Charter in certain, 19 H. 6. 9. 6. | 

Tho! it be for an Indenture of Demiſe for Years. Co. Lit. 295. a. 


+ þ 1 x. 5; 
So he may plead Uncore priſt. 1 Bro. Ent. 149. 5 . A 
So he may plead Delivery to A. to whoſe Uſe they were bailed. 7. 6 
Tho” the Delivery was after the Action brought. F. N. B. 138. M. 2 


| Uſe &c. 
So a Releaſe after Bailment by the Huſband of the Plaintiff. R. Dal. 30. (2X. 70 
| | E. 


So the Defendant may plead, that the Goods were delivered to him by (2 X. 8.) 
the Plaintiff, and A. æqud Manu, upon a Condition which he knew not was r 
performed, and pray that A. be garniſhed. Sav. 29. 4 > ok Z 

And it will be good without ſaying what was the Condition. 1 Ro. 
R362... | | 

So, if both bring ſeveral Detinues for the ſame Goods, the Defendant may 
plead to both, that they were delivered upon Condition &c. and pray that 
the Plaintiffs may interplead. 1 Rol. 734. J. 10. | 

Tho” one declares upon Bailment, the other upon Trover. 1 Rol. 732 .l. 40. 

Whether the Delivery were joint or ſeveral. 1 Rol. 733. J. 50. 

Tho' the Delivery was by a Corporation and others, and the Defendant is 
one of the Corporation. 1 Rol. 732. J. 15. | 

So, if A. bails Goods of C. to B. in Detinue by C. againſt B. he may plead 
2 by A. to be redelivered to him, and pray that he may be garniſhed. 

0a. Ca. 216. 3 


* the Defendant prays Garniſhment, he ought to proffer the Goods in 
urt. | | | 
And the Goods anciently remained in Court till the Plea determined, but 
now they remain with the Defendant till Trial. 1 Rol. 736. J. 5. 
And the Defendant cannot afterwards deliver them to either Party without 
the Award of the Court, 1 Rol. 736. J. 15. 7 | 


azs P.-u © A D BE A. 
Nor can he plead any Plea afterwards ; for he is out of Court, except fi 
the Delivery of the Goods, and therefore not demandable till Judgment, 
when he muſt deliver them. 1 Rai. 736. J. 25. 
But the Court may require Sureties of the Defendant for the Goods. 1 Ry 
736. J. 10. 


( X. 9. Aſter Prayer of Garniſhment a Scire factas goes againſt the Garniſhee 
_ — — 19 H. 6. 9. 6. 
And a Scire facias ought to be awarded, 
If a Scire facias goes againſt two Garniſhees, and one is returned, ſerved 
and the other, dead, another Scire facias goes againſt the Executors of the 
deceaſed, and idem Dies ſhall be given to him, who was ſerved and appeared 
R. 19 H. 6. 9.6. 55. 6. 
If the Garniſhee appears, he may imparl. 
If the Plaintiffs interplead, they ought to do it in proper Perſon. 1 R/ 


734. J. 20. 
F The Interpleading ſhall be upon the Original of the oldeſt Date. 1A 
735: 1,45. 6 


Tho the other counted firſt. 1 Rel. 735. l. 45: 

But, if both Originals are of the ſame Date, it ſhall be upon that wherea 
there is the firſt Count. 1 Rol. 735. J. 53. 

Or Fra Court may aſſign — which the Interpleader ſhall be. 1 Ri 
736. J. 2. | 


(2X. 10% A Garniſhee can regularly plead Nothing except Conditions performed, 
Pleas by him. 1 Rol. 732. I. 35. 
Or a Releaſe from the Plaintiff, 1 Rol. 733. l. 15. 
But the Garniſhee cannot plead that he himſelf alone delivered. 1 N 
32. J. 5o. 
_ That jo Delivery was to the Defendant and a Stranger. 1 Rol. 733. l 
Or upon other Conditions than the Defendant has mentioned; for if tl 
Defendant” miſtakes the Conditions, he will be charged by Oath, and ther 
fore the Garniſhee has no Miſchief. 1 Rel. 732. |. 50. 
But if the Defendant does not mention the Conditions, the Garniſhee my, 
and the Plaintiff may alledge other Conditions, and traverſe thoſe mentionei 
by the Garniſhee. 1 Rol. 733. J. 5. 
4 So the Garniſhee cannot plead Bailment in another County. 1 Rel. 733 
7. 
Or an Agreement by the Plaintiff that he ſhould have the Goods upon 
Condition, which he has performed. 1 Rol. 733. J. 10. 
Or Performance of the Condition in the Bond, for which Detinue | 
brought. 1 Rol. 732. l. 37. 
So in Detinue of a Deed the Garniſhee ſhall not plead a Bar to the Origind 
Deed : As, Non eff FaGum, within Age Cc. 1 Rol. 733. J. 25. 


$5 2 But Garniſhment ſhall not be allowed if the Defendant acknowledges ti 
- wiſhment not Action of one Plaintiff, tho' the Plaintiff in another Action prays it; fot 
allowed. it ow. be mane only at the Requeſt of the Defendant, being for his Safe ch. 
I Rol. 734. J. 10 
So, it will be a good Counterplea of the Garniſhment, if the Plaintiff f 
the Delivery was by him alone. 1 Rol. 732. J. 30. 
So, if there are two Detinues, the Defendant cannot pray an Interp 
if both are not returnable the ſame Day. 1 Rel. 734. J. 18. 
So, if One demands Charters upon Dallment, the other upon Title. 1 Ri 
734+ J. 40. | 
a 3 (2 > # 12. 
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(2 X. 12.) Judgment in Detinue. 


The Judgment againſt the Defendant in Detinue ſhall be for Recovery of 
the Thing detained, vel Valorem inde, and Coſts, Per Frowtck, Keho. 64. 6. 

And if Judgment be upon Confeſſion, Non ſum informatus, Demurrer 
Ge. a Writ of Inquiry ſhall be awarded to inquire of the Value. Vide Ante, 

6.83 
e after Judgment, if a Diſtringas goes ad deliberandum Bona, and the 
Defendant does not, the Plaintiff ſhall have Damages taxed by the Inqueſt, 
ſo that it lies in the Defendant's Election to deliver the Goods, or the Value. 
Per Frowick, Kelw. 64. 5. * 8 

80 after Judgment againſt the Defendant, the Plaintiff may have a Di- 
ftringas, or a Scire facias againſt the Defendant for the Thing detained. 
1 Rol. 737. J. 35. 

If — 25 for Charters, the Verdict muſt find ſome Damages, which 
the Plaintiff ſhall recover, if the Charters are loſt. Semb. Sau. 29. 

If the Plaintiff recovers after Interpleader by the Garniſhee, there ſhall 
be Judgment againſt the Defendant for Recovery of the Thing detained. 
1 Rol. 736. J. 46. 


And there may be a Scire facias or Diſtringas for it againſt the Defendant. - 


1 Rol. 737. J. 35: _ 
= So the Plaintiff may recover Damages againſt the Garniſhee for Delay after 
the Writ purchaſed. 1 Rel, 737. J. 21. 
Tho! the Recovery is upon a Demurrer or Default, as well as upon a Ver- 
dict. 1 Rol. 737. l. 10. 
And he may recover more Damages than are alledged in the Declaration; 
for it was not againſt him. 1 Rol. 737. I. 25. 5 
But if the Garniſhee does not appear after Scire feci returned againſt him, 
the Plaintiff ſhall not recover Damages againſt him. 1 Rol. 733. J. 35. 
So, if the Garniſhee appears, and the Plaintiff and Defendant both make 
Default, there ſhall be Judgment for the Garniſhee. 1 Roll. 733. J. 30. 


(2 Y) Pleading in Dower, DoWer unde Nihil habet. 


RS The Proceſs. 


OWER may be recovered by Writ of Dower unde Nihil haber, or by 
Right of Dower. F. N. B. 148. A. 
Writ of Right in Dower, Vide Reg. 3. a. 
Dower unde Nihil babet. Reg. 170. a. | 
Writ of Dower unde Nibil babzt lies only againſt the Tenant of the Free- 
hold, or Guardian in Cbiualry. F. N. B. 148. A. 
And ſhall be ſued in C. B. or in the County by Juſticies. F. N. B. 148. A. 
Or upon a ſpecial Cuſtom by Plaint. Dub. 1 Vent. 267. Ray. 233. 
2 5 ſhall not be ſued by Plaint without a ſpecial Cuſtom. R. 1 Vent. 
267. Ray. 233. | | 
The Proceſs in C. B. is Summons, Grand and Petit Cape. F. N. B. 148. 
By Cuſtom there ſhall be a Reſummons. 2 Sand. 43. 


176. 6. 


At the Return of the Summons, the Defendant may caſt an Eſſoin. 
By the St. 51 H. 3. of Return in Dower, 32 H. 8. 21. and 16 Car. 6. 
The Writ of Dower unde Nibil babet coming in, and being returnable on any 
| | | common 


And in the Huflings in London there are three Summonſes. Co. Ent. 
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common Return Day, there ſhall be Day given in it till the fifth Commun 
Return Day next enſuing incluſive. 
Tf the Tenant caſts an Eſſoin at the Return of the Summons, it myſt he 
entred upon the Eſſoin-Day of the ſame Return. 
And if no Eſſoin be then entred, upon the Day of Exceptions the Dr. 


mandant may enter a Ne recipiatur. (Vide Comp. Att. 72, 196. Edit. 169 5 
There are 5 Eſſoins; 1. De Servitio Regis. 2. In Terra Sancta. 3. U 


tra mare. 4. De malo Lecti. 5. De malo veniendi, which is called 8 


common Eſſoin. 2 Inft. 125. 

By the Common Law He, who caſts an Eſſoin, muſt ſwear the Cauſe b 
be true. 2 Inſt. 137. 

But by the St. Marl. 52 H. 3. 19. He need not as to a common Eſta 
(for the general Words of the Statute are reſtrained to this.) 2 Inf. 137, 

And by the Sr. of Eſſoins, 12 Ed. 2. Eſſoin de Servitio Regis is ouſted 0 
Dower. 

If any Eſſoin is caſt, except the common Eſſoin, the Demandant will 
delayed for a Year and a Day. 2 Inſt, 137. 

If the common Eſſoin is caſt, the Demandant muſt adjourn the Eſſon 
to the 5th Return after. (Vide Com. Att. 204.) 

At the Return of the Summons, or, if an Effoin is caſt, at the Day gin 


by the Adjournment of the Eſſoin, if the Tenant does not appear, a Grand 


Cape iſſues. (Vide Com. Att. 203, 204.) 

And if Nulla Tenementa &c. be returned, a Teftatum Grand Cape. 

So, if the Sheriff does- not return his Writ, an alias Grand Cape hall le 
awarded at the Return of the Grand Cape; if the Tenant alledges that le 
was not able to come, it does not ſave his Default. R. 3 Leo. 2. 

But, if no Summons is returned, a Grand Cape cannot iſſue. Ney 22. 

If the Tenant appears upon the Grand Cape, he may wage his Lay d 
Non Summons. Co. Ent. 1 

And he ſhall have Day in the ſame * the next Term for 15 Days at lea 


| to wage his Law, (Vide Comp. Att. 7 


If he does not wage his Law, thi "ſhall be final Judgment againſt hin, 

If he wages his Law, and the Demandant holds to the Default of li 
Tenant, the Writ ſhall abate. (Vide Comp. Att. 204.) 

So, if the Demandant holds to the Default, and the Tenant i is an Infant 
who cannot wage his Law of Non Summons. 

But when the Tenant wages his Law of Non Summons, the Demandat 
may releaſe the Default. Co. Ent. 176. 4. 1 Bro. Ent. 203. 


(2 Y. 2 ) Count in Dower. 


If the Tenant appears upon the Summons, or the Adjournment of tie 
Eſſoin, or if he appears at the Return of the Grand Cape, and the Demat- 
_ releaſes the Default, the Demandant ſhall count. Co. Ent. 171. 4. 
176. a. 

The Count ſhall be of the third Part of ſuch a Mefſuage Sc. for if it be 
of three Meſſuages &c. where there are ſeveral, and three is the third Part ot 
all, it is bad. 3 Lev. 169. | 

But i it may be amended, Per 2 F. Lev. cont. 3 Lev. 169. 

If Dower is demanded of Lands of the Nature of Gavelkind, it muſt be o 
a Moiety dum ſola et cala; and if the Plaintiff demands a third Part, it 154 
good Bar that the Land is Gavelkind. R. 1 Leo. 133. 

It muſt deſcribe the Lands ſo certainly, that Seiſin may be delivered bf 
the Sheriff and therefore of a third Part of three Tenements is bad. N. 
2 + Ca. 355. F 


i k 
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If the Plaintiff is not named, quæ fuit Uxor B. in the firſt Part of the © 
Writ, it is bad; tho' afterwards the Lands — are called Terras B. 


quondam Viri 2 R. 2 Cro. 217. 


(2 V. 30 View. 


When the Demandant has counted, the Tenant may demand a View of 
the Lands demanded. Co. Ent, 177. 4. 47 Ed. 3. 6. a, 

Or, if Dower is demanded of a Rent, of the Land out of which it iſſues. 

And a View ſhall be granted in Dower unde Nibil habet, as well as in Right 
of Dower. Cont. Dy. 179. a. Cont. 2 Inſt. 481. 45 Ed. z. 17. & Acc. 
Raft. Ent. 23 1. 4. Aſh. Ent. 292. Clift 299. Semb. Cont. per C. B. M. 


An. 
1 And it may be demanded after a general Imparlance, w_ it is ſafer to 
demand it before. Dy. 210. 6. 

But by the St. V. 2. 13 Ed. 1. 48, In Dower, the ws ſhall not have 
| View, if the Huſband of the Demandant aliened to the Tenant himſelf. 

481. 3 Lev. 169. Vide View. 
if the Huſband died ſeiſed of the Land. 2 Bft. 48 1. 3 Lev. 169. 

If a prior Writ of the Demandant abated by a Plea, which aroſe upon the 
View. 2 Inſt. 480. 

If Dower is demanded of Tithes. R. 2 Rol. 728. J. 45. 

Or of a Thing certain: As, of the Mar ſhalſea. 2 Rol. 728. l. 25. 
If the Tenant demands a View, when it is not allowable, the Demandant 
may counterplead : As, if the Demandant's Huſband died ſeiſed. Gye 299. 
Raft. 23 1. 6. 3 Lev. 168. 

If hs Huſband aliened to the Tenant. 3 Lev. 220. 

And it is ſufficient to ſay Alienavit. R. 3 Lev. 220. 

The Counterplea prays that the View may be excluded, but if it demands 
Dower, it is not bad. R. 3 Lev. 169. 
So the Demandant in the Counterplea of the View may ſay, that the 
Tenant entred, and continued the Poſſeſſion. Abb. Ent. 296. 

m upon che Counterplea Iſſue may be taken. 34 H. 6. 10. 6. Raſt. 
231 

If the Tenant demurs to the Counterplea, and it is adjudged againſt him. 
it will be Peremptory. 

After the Return of the Writ for a View, the Tenant may have the com- 
mon Eſſoin. 

So the Attorny of the Tenant may be effoined. Co. Ent. 177. a 

And at the Return of the View, or at the Adjournment of the Eſſoin, the 
Demandant ſhall count de Novo. (Vide Com. Att. 204.) 

If after a View the Tenant 5 in Abatement to Part, the Demandant 
may abridge his Demand. Vide Abridgment, (A. 1.) 

So tho' the Tenant does not plead in Abatement, Lev. Ent. 76. 2,Sand, 
339. 

What Pleas may be aſter a View. Vide Abatement, (1.2 5) 


(2Y. 4.) Pleas 1 in Dower. i - ; 


Toa Demand of Dower the Tenant may plead 3 in Abatement : 2 As, Antien, * Y. 52 4), 
Der Afb. Eu. 297. 1 1 
That the Demandant took Huſband pending the mit. C. Ent. 173. Fe Vid Abate: 
Vat ber Huſband was Attaint. 1 Leo. 3. ments 


Non tenure. 1 Bro, Ent. 205. Raft. Ent, 22 4. Mo, 80, Dal. 100. 
Or Non tenurs of Part. Las. 716. 4 


Vor. v. a2 Ws” 


. 


Ent DR 


S6 the Tenaht may plead in Abatement, tha? be bolds jointly with 4, „ 
named. Raſt. Ent. 225.6. | = | 

That the Land is Gavelkind ; ſo that a Moiety ought to be demanded, whe 
the Declaration demands only a third Part. R. to be a Pha it Bar. Say, 0 
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3.4 .] So the Tenant may plead in Excuſe of himſelf, or in Bar of the Dows. 
Ten Temps As, he may confeſs the Demand, and ſay Touts Temps prift. 1 Bro, By 
pri. 205. Co. Lit. 32.6. 
| And if the Tenant pleads Touts Temps priſt the firſt Day of the Return g 
the Summons, he ſhall be excuſed from Damages. Co. Lit. 32. b. 
So he may plead that the Demandant abated, and was in by Abatemey 
till ſuch a Day, and afterwards Touts Temps priſt. Luft. 715. Dal. 100. 
Upon this Plea the Demandant may have Judgment immediately, ty 
ſhall loſe het Damages and Meſne Profits. Co. Lit. 32. b. 1 Bro. Eni. 20g 
Or, if ſhe had demanded her Dower, ſhe may plead the Demand, ( 
Lit. 32.6, Tut. 717. 
was 
Ca. 25. | 9 
Af, So the Heir may plead Detainment of Charters, and always ready | G 


of Chatten. Raſt. Ent. 224. 6. Mo. 81. | 
So Detinue of Charters as to Parcel. Dal. 100. 

Bo a Guardian in Chivalry, in Dower againſt him, may plead Detainma 
of his Ward, Hab. 199. EIT 
But a Guardian cannot plead Detainer of Charters ; for they do not b. 
long to him. Co. Lit. 39. 

or the Heir after Imparlance. R. Sho. 271. 1 Sal. 2 52. 

To this Plea the Demandant may reply Non detinet. Raft. 224. 5. M. d. 

Or that ſhe is ready to deliver, and thereupon there ſhall be Judgment ir 
her immediately. Raſt. Ent. 224. 6. Hob. 199. | 

But if a Woman replies 90d non detinet, and it is found againſt het, 
will be a Bar of Dower. Hob. 199. 


v. 2) Ne unques ſeiſie que Dower. Co. Ent, 176. a. Clift 303. | 
=" . Or Ne ungues ſeifie as to Part, with another Bar to the Reſidue. Clift 30 
(2Y:8.) That the Demandant was under Age dowable. 1 Bro. Ent. 204. ( 
* Ng Lat + 33+ 4, | | | 
Replication To which the Demandant replies, that ſhe was of the Age of nine Jen 
| and an half, 1 Bro. Ent. 204. 12 AT 
H4y-9) $0 the Tenant may plead that the Huſband of the Demandant is alt 


ire. 1 Bro. Ent. 205. Bend. pl. 131. R. 1 And. 20. N | 
Replication. To this Plea the Demandant replies, that her Huſband is dead, and there 
on a Day is given for Proof of his Death, which muſt be made in Couſ 
by two Witneſſes at leaſt. Bend, pl. 131. Dy. 185. 2. 
And at the ſame Day the Tenant may examine his Witneſſes that tit 
Hufband is alive. Bend. pl, 131. Dy. i185. a, Mo. 14. 
And if it appears to the Court by Witneſſes that the Huſband is dead, i 
| Derhandant ſhall have Judgment immediately. Bend. pl. 131. 
35s, if the Proof of the Death is not direct, if there is no. Proof of li 
being alive. R. 1 And. 20. Mo. 114. 8 
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So the Tenant may plead Ne unques accouple in lawful Matrimony. Co. (2 V. 10.) 
, 180. 4. 
go Demandant replies, that at B. in ſuch a Dioceſe ſhe was accou-, nlcauon. 
pled in lawful Matrimony. Co. Ent. 1 80. 6. 

If this Plea is in London, or other inferior Court, it ſhall be removed to 
C. B. by Mittimus ; for no one except B. R. or C. B. or Juſtices of Gaol 
Delivery &c. can write to the Biſhop for his Certificate. Co. Lit. 134. 4. 
Co. Ent. 180. 5. Vide Baſtard, (D. 2.) . 
| Upon this Plea a Writ goes to the Biſhop to certify, Co, Ent. 18 1. 4. 
1 Bro. Ent. 204. ; 

The Plaintiff has the Carriage of the Writ, and if there be a Default in 
him, the Defendant ſhall not have it without Notice to the Plaintiff, or Mo- 
tion. R. 2 Jon. 38. THEY 3 

The Anſwer of the Biſhop ought to be poſitive; for he is Judge of it. 

368. 6. | 
a therefore he cannot return the ſpecial Matter. R. Dy. 305. 6. | 
And tho' he returns ſpecial Matter, and concludes Et fic legitimo Matrimonio 
opulati fuerunt, it is not good. R. Dy. 313. 2 Rol. 591. J. 10. | 
If the Biſhop refuſes a good Certificate, he may be amerced. Dy. 305. 6b. 
And it is no Anſwer to ſay, he was inhibited by the Arches. 2 Rol. 592. 
I. 10. ; | | 5 Se 
Yet a Certificate, that ſhe was accoupled in vero ſed clandęſtino Matrimonio, 
s good, R. 2 Rol. 591. J. 25. 

That he finds by good Proof that ſhe was accoupled. 2 Rol. 591. J. 20. 

. 368, 9. 1 Ga 
1 f 'he Certificate is inſufficient, a new Writ goes to the Biſhop. Townſ. 
Jud. 96. 3 ä 


So the Tenant may plead an Elopement by the Wife during Coverture, (2 V. 14.) 
1 __. Elopement, 


Co. Lit. 32. 1 Bro. Ent. 204. . 107. a. | 
To which the Demandant replies, that ſbe did not elope. 2 Bro. Ent. 109. Replication. 
That ſhe was afterwards reconciled to ber Huſband, 1 Bro, Ent. 204. Co. 

Lit. 32. 6. Dy. 107. a. 
And if the Iflue is upon the Reconciliation, it is ſufficient if the Huſband 


lies ſeveral Nights with his Wife, tho' ſhe afterwards continues in Adultery ; 
for there may be ſeveral Elopements. Dy. 107. 4. ; 


So the Tenant may plead a Divorce @ Vinculo Matrimonii, = v. 12.) 
x : * Divorce. 

So the Tenant may plead that the Demandant had a Jointure. Co. Ent. (z Y. 13.) 
171. 3. 172. * | NG 
be, A Jointure after Coverture, to which the Wife agreed after her Huſband's 

eath. 4 

And it is ſufficient to plead a Jointure generally, without ſaying that ſhe ' 
agreed ; for it ſhall be intended, till it is alledged on the other Side, that ſhe 
refuſed, Per 2 J. Warb. cont. Hob. 71, 104. 5 


The Demandant may reply, that the Eſtate was not made to ſuch Uſes, Replication} 


Co. Ent, 172. 6. J 2 k : * 
That it was not for a Jointure. Co. Ent. 172. a. 


And a Deviſe, if it is not expreſily made for a Jointure, cannot be avered | 26 


to be a Jointure. Mo. 31. Yide Dower, (E. 1.) 
; ' a #K;-u AW... 54 Mk k $f "q* + 22 


That the Huſband levied a Fine, and the Demandant made no Claim (. v. 14: 
within 5 Yeats. | Co. Ent. 171. 4. Dal, 107. Clift 305, __—_ 


Ne ungues ac- 


} 


. Per PLEA D R N. 
3 That Huſband and Wife levied a Fine. 


Or ſuffered a Common Recovery. 05 

Replicadon. The Demandant by Replication may ſay that ſhe ſued for her Dower withi, 
| 5 Years. Co. Ent. 171. the 
So a Fine by Huſband and Wife, come ceo that be has of the Gift of thy ag; 
Huſband, of Lands limited for a Jointure after Marriage, does not bar he; | 
of Dower; for her Election does not come till her Huſband's Death. 1 Ly Ca 
25 3 | f 


(2 Y-15.) . That Lands were affigned for Dower by the Heir. R. Mp. 26. 
, 5 hp Or, by himſelf, who was Aſſignee of the Huſband. 
That 4 Rent or Annuity was Mned for Dower, and accepted. M. $9, 
Cro. El. 4 
Nba 1 k Huſband deviſed to fk Lands in Lieu of Dower, which ſhe accepted, 
Bro. V. M. 266. Semb. 1 Leo. 137. 
That 20 s of Wheat, Common of Paſture or other Profit cut of the Sul 
vas aſſigned. N. 
But an . by the Huſband's Executor is no Plea." R. Mp. 26. 
If the Tenant pleads an Aſſignment of Rent Cc. he muſt ſhew, that he hui 
a ſufficient Eſtate out of which the Rent might be aſſigned. R. 2 Le. i, 
| * 4 Aſfignment was abſolute ; for upon Condition &c. is not ſufficiet 
o. El. 452. 
And he muſt plead quad affignavit; for quod dedit et conceſſit is not ſufficie; 
cho they are the Words of the Deed. R. Cv. El. 452. 


. Y. "oe That there was a Demiſe for Years before Coverture, rendring Rent, ad 
Years in oe pray that the Demandant may be endowed of the Reverſion and Rent. 
But if a Term for Years is not pleaded, it ſhall not be allowed, as a pt 
Title, in EjeQment by Tenant in Dower after her Recovery, 1 Sal. 291, 


1 7.) That the Demandant has releaſed her Dower to the Tenant of fthe Freehal, 
| But a Releaſe to the Tenant in Poſſeſſion, without ſaying Tenen liberi J. 
nementi, is no Plea. R. 2 Co. 151. 


(2 Y. 18 . Voucher in Dover. 


80 the Tenant may vouch the Heir, 
And if the Heir enters into Warranty, and ſays Riens per Diſcent, the Þ 
mandant ſhall have judgment againſt the Tenant immediately, R. Ms. 2; 
So tho' the Heir has only an Eſtate Tail. Dub. Mo. 25. 
So by the St. 32 H.8. 1. If Tenant by Knight's Service deviſes (which wil 
be void for a third Part) Dower. ſhall be recovered out of 2 Parts, ber 
the Heir enters generally with the Deviſee, or makes Partition with him. 
2 Leo. 131, 
| Gtherwik, if the Heir enters into 2 third Part i in „ R. 2 1 
"1 3 18 ws 


(2Y. 19.) Judgment in Dower. e 


If the Tenant appears and makes Default i in the ſame Term, there 1 
be final judgment againſt him. 2 Sand. 46. 
If he confeſſes hs Action, or Nibit ti, or pleads Non informatus the 

1 8 be Judgment thereon. 1 Bro. Ent. zaoz, 204. 
e onjit + the Tenant makes Default in another , Term, a Petit Cope Gall iſ 
+ le 280 46. 1 Vent. bo.” e * * 


„ 
» 


FL ES DMS Kk 


And if he cannot fave his Default upon the Return of the Petit Cape, there 
ſhall be final Judgment againſt him. 2 
So, if the Tenant pleads that the Huſband is alive, and the Demandant at 
the Day for Trial is ready with her Proofs, there ſhall be final Judgment 
againſt the Tenant, if he makes Default. 2 I.. 80. | "Ih 
If the Demandant is not preſent with her Proofs, there ſhall be a Petr? 
Cape awarded. 2 Tnft. 80. 5 ; 
So, if the Tenant makes Default at a Trial by Jury, there ſhall be a Petit 
Cape againſt him, and if he does not fave his Default, there ſhall be final 
Judgment againſt him. poet ; 
So, there ſhall be Judgment by Default, tho' the Tenant is an Infant. R. 
2 Cro. 114. 
The judgment in Dower thall be Quad querens recuperet Seiſinam de 3 Parte 
Tenementor petit. 1 I 
By the St. Mert. 20 H. 3. 1. Si recuperaverit Tenementa de quibus Vir obiit 
rrfitus, Tenens reddat Damna viz. Valorem Doris a Tempore Mortis Viri uſque 
2d Diem, qua, per Judicium Curie, Seiſinam ſuam recuperaverit. 
And therefore after Judgment for Seifin, and Habere facias Seiſinam awarded, 
if the Demandant makes a Suggeſtion upon the Roll, that her Huſband died 
eiſed, there ſhall be a Writ to inquire what Damages Sc. Clift 302. 
Lev. 38. 
And 2 the Return of the Inquiſition, there ſhall be Judgment quod re- 
peret Valorem and her Damages. Town. Jud. 101. Ray. 366. 2 Mad. 


. 25 A 4 
Or the Jury, who try the Iſſue, may alſo. inquire of the Value and Da- 
Ages. . * 
Gr the Demandant may remit the Value and Damages, and have an habere 
actas Seifinam immediately. Town, Jud. 100. | | 
Or, if the remits the Damages, and the Inquiſitign is afterwards annulled, 
ſhe may have another Inquifition for the Value of the Land. K. Ray. 366. 
If the Inquiſition finds that the Huſband did not die ſeiſed prout eis conſkare 
boferit, there ſhall be a new Inquifition. 4 Leo. 21. 
If the Demandant ſuggeſts that her Huſband died ſeiſed, where he was 
ſeiſed in Fee and afterwards granted a Rent-charge, and retook an Eftate Tail, 
e will be ſubject to the Rent; for ſhe is concluded by her own Suggeſtion, 

and cannot ſay that ſhe has not Dower out of the ſecond Eftate. Co. Lit. 


33. a. : \ 
If the Jury give Damages a Morte Viri to the Time of the Inquiſition, 
ho' it is after the Judgment, it will be good. R. 1 Leo. 56. [FI 

yo, oy" they give Damages beyond the annual Value of the Land. R. 
1 Leo, 56. EEE 5 

But the Demandant ſhall not recover the Value or Damages, if her Huſ- 
band did not die ſeiſed of the Freehold and Inheritance, Co. Lit. 32, b. 

Nor in a Writ of Dower ad Ofttum Eccigſiæ ex Aſenſu Patris, Right of 
Dower, Sc. but only in Dower unde Nibil babet. Co. Lit. 32. 6. 

Or if the Heir comes the firſt Day upon.Summons, before any Demand of 
Dower. Co. Lit. 32. 4. Vide Ante, (2 V. 5.) : 

Nor if ſhe has Dower by the Aſſignment of the Heir, in Chancery Gc. for 
phe muſt recover by Plea. Co. Lit. 33.4 2 
| So the Demandant, upon Judgment by Default after a Grand Cape, ſhall 
have no Damages upon the Inquiſition found, if there was no Notice of exe- 

ating the Writ of Inquiry. R. 3 Lev, 409. 
| So, if the Demandant has Judgment and Seiſin, and afterwards upon the 
Inquiſition the Jury give Damages for the Rent after Scifin till. Inquiſition 
taken, it will be Error. R. 1 Leo. $65--> 3 | 
EY0LV, "Rec Sa, 


245 


246 


110 — | 


tain. 


whom it 


Jacias; tho' it is not a third Part. R. Mo. 679. 


Gor 188. R. 3 Leo. 228, R. 3 Mod. 238. R. . 14 


FF DOS A DE 


805 if the Tenant dies after Judgment in Dower and Writ of Seiſin eve. 


cuted, the Demandant ſhall not have a Scire facias for Inquiry of Dam; 
aſter the Death of the Tenant, againſt his Heir or Tertenants. R. 3 Lev. 27; 
R. 1 Sid. 188. 1 Lev. 38. 

So, if there is Error of a Judgment in Dower, and it is affirmed, and beſoꝶ 
the Writ of Inquiry executed the Demandant dies, her Executor or Admi. 
niſtrator ſhall not have a Scire facias for the Damages. R. 1 Hal. 255 
1 2 275. Sho. 97. 3 Mod. 28 1. Carth.135. 

So, if the Sheriff, upon a Writ of Seiſin after Judgment in Dower, aſſg 
20 Acres to the Demandant, whereof 10 are the Lands of a Stranger, ard 
the enters and accepts the Reſidue, the cannot afterwards avoid it by Hair 


+ 


If Dower is demanded of Meadow, Paſture Sc. the Sheriff may aſfign il 
Meadow &c. for Dower. R. Mo. 12, 19. 

But if the Demand is of three Manors, the Sheriff cannot aſſign one M. 
* but muſt — a third Part of ow. R. Mo. 12, 19. 


V 


(2 Z) Pleading in Ejectment. 


(2 Z. 1.) Declaration. 
JECTMENT is now uſually brought for Trial of the Title u 


And it hes of a Manor, Meſſuage, ſo many Acres of Land, Meadoy, 
. Paſture, Wood, &c. 11 C. 55. 
So de una Domo. R. 2 Cro. 654. R. Ney 37. Cont, 2 Rol. 486, 
De Cotagio. D. 1 Lev. 58. R. Cre... 818. 
De Coguind. R. Ney 109. 
De Cubicuſop. D. 1 Ney 1 3 Leo. 2 10. 
De Stabulo. R. 1 Lev. 58. 
De Romed. R. 3 Leo. 210. 
A R. . 854. E. 2 Cro. 654. R. N 37. D. 
ew 
14 71 gatd Terræ. os 18, 
De Vill. Dub. Sho. 4 3 
So it lies of Tithes, * Pertione Decimarum. Hard. 57. 
De Her bagio. Hard. 330. 
Or, prima Tonſurd. R. Coo. Car. 362, 
De Paſtur pro 100 Ovibus, Dal. gs. 
Of a Coal-mine. R. 2 Cro. 1 50. R. Ney 1 
Of a Boilery of Salt. D. 2 Cro. 150. Ney 132. 1 Lev. 114. 

Of Land and Cl ide in the ſame Land, for it is n 
perſonal Action. R. 2 Cro. 21. | 
De Subboſco, R, 2 Cre. 483. bo, = > | 

De quadam Fabrics, Hard, 58. | [ 

De Terrd montana. Hard. 58. R. cont. 2 Ro. * 189. 

Of ſo many Acres bf Bog. R. Cra. Car. 512. 

But it does not lie where no Certainty appears, whereof the Sheriff cl 
deliver Poſſefſion : As, if the Declaration is de Tenemento. Mar. 96. 

De Repofitorio. Per 3 J. Mar. 96. Dub. Cro. Car. 555. Jon. 454. 

De Meſſuagio frve Tenemento. R. Ney 86. D. 2 Cro. 125, 621. G 


De Meſſuagio et Terris eidem Jdeftan'. 


4 Þ 


P L E A D E R. 
De Pecid Ferre. Ow. 18. Mo. 422, 702. 


* 


De Pecid Terra vocat' B. Ow. 18, Mo. 422, 702. Or continen' 20 


+”, R. Janes 400. Vide infra. 
> Gi Tere ae three Acres. R. 11 Co. 55, Dub. Cro. El. 
339. but R. cont. Cro. El. 235. K. 2 Cro. 435. D. 2 Co. 654. 1 Lev. 58. 
R. 3 Lev. 97. Cont, Hard. 57. Vide infra. | . 

De tali Parte Meſſuagii in Occupatione D. que ſtat ſuper Ripam. R. 
Mar. 97, 8. | 

Of Common in Groſs. D. P. 2 Ja. B. R. 3 

Nor of a Fiſhery, Rent, or other Profit aprendre. R. Cro. Car. 492. 
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So, it does not lie without ſhewing the Quantity and Quality of the Land: 


As, how many Acres of Land, Meadow, and Paſture, &c. R. 11 Co. 55. 
1 Sal. 254. And ſo much by Eſtimation is not ſufficient, Ley 82. R. Cv. 
Car. 573. 

It 2 not lie de omnibus Decimis in D. without ſaying, whether they are 
Tithes of Corn, Cc. Mo. 837. 5 
Nor de quartd Parte Prati, without ſaying how much the Whole con- 
tains. 1 Lev. 21g | 

Nor de Caſtro, Villa, et Terris in K. Tel. 118, 

Nor de quingue Clauſis vocat F. continent 3 Acr. Terre et Paſtur', with- 
dut ſaying how much Land or Paſture each contains. R. 4 Mod. 97. 1 Sal. 
254. Sho. 338. Vide infra.” 3 | 

Nor de 300 Acris vaſti. R. Hard. 57, 58. 


So it does not lie de Rivulo, or Aguæ Curſu ; for it muſt be ſo many Acres 


of Land agud coopert'. R. Nel, 143. 
Nor de Pannagio ; for this is only a Privilege to take Pannage. 1 Lev. 
213. 1 Sid. 417. | | | 
Yet it ſeems ſufficient, if ſo much Certainty appears, upon which the She. 
Lriff can deliver Poſſeſſion : As, Ejectment de Pecid Terre vacat B. or Clauſo 
Terre vocat B. R. 2 Cro. 435. 3 Lev. 97. Vide ſupra. | 
De 2 Claufis Terre continent 3 Acr' Terre ; tho' it is not ſaid how much 
each Cloſe contains. Per 3 J. 2 Cro. 435, 1 | 
De quodam Loco vocat the Veſtry. R. 3 Lev. 95. { + 
De Terris de K. continent go Acras, Dub. Sho. 49. | 
So, de Mineris Carbonum in A. without ſaying how many, if it be th 


uſual Phraſe of the Country. R. 4 Med. 143. Sho. 364. 1 Sal. 255, 


So, de Meſſuagio ſtue Tenemento et 4 Acris Terre eidem ſpectan' is ſufficient, 
for the 4 Acres; for eidem ſpectan ſhall be rejected. R. 3 Leo. 228, 
x De Myfuagio five Burgagio in H. for they are Synonymous in a Borough. 
Hard. 173. | 
De Melua fue Tenemento vacat the Black Swan. 3. Med. 238. 1 Sid. 295. 
So it ſhall be aided, if the Verdict finds the Defendant Not Guilty for a Part 
which is uncertain. 1 Sid. 295. | 5 
Or, if the Plaintiff releaſes as to that. 1 Sid. 295. Hard. 58. 


So the Declaration in Ejectment muſt ſhew a good Demiſe : And therefore 


(2 Z. 2) 
Muſt be upon 


if he declares upon a Demiſe of 10 Acr* Terre et 20 Acr' Prati per Nomen a good Be- 


10 Acrar' Prati plus vel minus, it is bad. R. Tel. 166. 
On a Demiſe of Tithes, without ſaying, by Deed. R. 2 Cro. 613. 


R. Cro, El. 776. 


Upon a Demiſe of the 4th Part of a Meſſuage, by Virtue whereof he entred 
into Tenementa prædict. Cont. Cro. El. 286. for it ſhall be reſtrained to fo 
much as was demiſed. ATE | 

| + So, if the Declaration does not ſhew the Vill, where the Land demiſed lies, 
| Except in the Per Namen &c. R. Cro. El. $22, 


Upon a Demiſe by 4. and Ann his Wife, where ſhe was named Agnes. 


But 


P L'E A D E K. 
But a Declaration of Hilary Term, upon a Demiſe within the ſame Term, 


is good. 1 Vent. 135. 
Or upon a Demiſe 30 Feb. habendum a Die Dat (which is impoſſible) £, + 


the Leaſe commences immediately. 1 Vent. 137. 

Or upon a Demiſe per Scriptum obligator' habendum a Die Dat' Indentur 
. R. 1 Vent. 137. 

Or upon a Demiſe 20 Feb. habendum a Die Dat., for it ſhall be intendeſ 
to commence upon the Day of the Demiſe. R. 2 Cro. 646. 

Or, habendum from Michaelmas ante Dat.” R. Cybo. El. 606. 

Or, habendum a Confefione, without ſaying when it was delivered, R. Cy. 


El. 
86. : upon a Demiſe by a College or Eccleſiaſtical Perſon, without ſhewing 


that there was a Rent reſerved &c. purſuant to the St. 13 El. R. Sav, 129 
If the Declaration alledges a Demiſe, Yrtute Cujus Defendant Fuit Pac. 
onat et poſtea ejef?”, it is good, tho' the Entry or Ejectment is alledged a 
Day precedent, blank, or impoſſible. R. 2 Cv. 96, 154, 312, 662, 2 Bl 
29. Dub. 1 Sid. 8. Cont. Cv. El. 766. R. cont. 3 Mod. 198. 
So Miſpriſion in the Demiſe may be amended, if the Declaration delivered 


was good, Vide Amendment, (L. 2.) 


(2 Z. "= 


When a Declaration is delivered to the Tenant in Poſſeſſion; the Courk 
now is that he, who claims Title, muſt procure himſelf to be admitted a 
a Defendant, and-enter into the general Rule, whereby he agrees to apper 
and receive a ay and plead Not Guilty, and at the Trial to conſt 
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® By the 8e. Leaſe, Entry and Ouſter. * 


4 Geo. 2. 28. | 
The * to.the Landlord to deſend with the Tenant:in Poſſefion, if he appears, or if not, to defe 


Tt the Plaintiff i in Riechen or in an Action for the meſne Profits, after- 
ward releaſes, he may be committed for a Contempt; for he is _ Nomind 
1 Sal. 260. 
By the Sf, 4 Geo. 2. 28. If no Tenant in Poſſeſion, the Declaration my 
be WK an the Door of the Houſe, or if no Houſe, on ome Notorious Pa: d 
[ This Ad the Land. * 
auh 0 Red. He, who claims Title, muſt be a Defendant with the Tenant in Poſſeſs 
ments for Per C. B. M. 7 An. 5 
Non-payment Or he may appear alone by Order of the Court, or by Conſent of the A 


4 torny for the Plaintiff. 


den Nigtt to So he, who claims Title, ſhall be joined as a Defendant, tho the Plant 


en) oppoſes it, and he is intitled to Privilege. 1 Sal. 256. 
#4 Tho' the is Wife to the Leſſor. 1 Sal. 257. 
OY But he ſhall not be joined upon the Plaintiff's Motion, without his Reque: 
1 Sal. 256. 
„e ſhalt he be made a Plaintiff by Rule, who is inttled to Privileg 
* I 256. | 
So the aden may pray a ſpecial Rule to defend for 0 much. 
If it be a Church, in which he ought to perform Divine Service, he mf 


3 have a ſpecial Rule to defend for that. 1 Sal. 256. 
| in a | fe 


So there may be a Rule to amend the Declaration and plead: 
to bring the Merits of the Caſe in ä Carth, * 


620 


* — — 


P'L E' AD EK 


(2 Z. 4.) Judgment. 


Tf the Defendant does not appear within four Days after the Beginning of 
the Term after the Declaration delivered (if the Action is in London or 
Middleſex) upon an Affidavit of the Delivery of the Declaration to the Te- 
nant himſelf or his Wife before the Eſſoin Day of the ſame Term, with 
Notice to appear at the Beginning of the Term, there ſhall be Judgment againſt 
the Caſual Ejector named in the Declaration, and thereupon an Habere facias 
Poſſeſſionem, to put the Plaintiff in Poſſeſſion. 

Or upon Delivery to the Servant, if by Letter or otherwiſe the Tenant 
Win Poſſeſſion afterwards acknowledges Notice thereof. 1 Sal. 255. 

If the Plaintiff has Judgment for the Whole, when he had Title only to 
Moiety, it is no Error. Dub. Cro. Car. 7. | 

So, if the Defendant does not appear within a Week after the Term, when 
the Action lies in another County, and an Affidavit is made of the Delivery 
of the Declaration before the Eſſoin Day of Hilary or Trinity Term, with 

otice to appear the next Term. 

If the Declaration be delivered in fuch County before the E/orn Day of 
Michaelmas or Eafter Term with Notice to appear the next Term, upon 
uch Afﬀidavit there ſhall be a Rule for the Defendant to appear in Hilary 
vr Trinity Term; and if upon Service of the Rule he does not appear accor- 
dingly, there fhall be Judgment againſt the Caſual Ejector. | 

But after Judgment ſigned, a Judge, before the Aſſiſes, if Poſſeſſion is 
ot taken, may direct the Plaintiff to accept a Plea, Sal. 516. 
If the Term expires pendente Lite, yet the Plaintiff may recover Damages, 

tho' not the Term. (ide 2 Str. 1056.) 
And the Term ſhall not be enlarged without Conſent, tho' the Plaintiff was 
delayed by Injunction. 1 Sel. 257. Mad. Ca. 130. Carib. 3, 

If a Declaration be delivered of a Houſe or Land void of a Polleflor, there 
muſt be a Leaſe executed upon the Land &c. and before Judgment, there 
ſhall be an Affidavit of the Leaſe, Entry &c. and a Rule upon Motion for a 
Peremptory Plea. R. 1 Sal. 255. | 

But Motion for Judgment againſt the Caſual Ejector in London or Midale- 

er will not be allowed, if it is not made within a Week after the firſt Day 
of Michaelmas or Eaſter Term, or within 4 Days after the firſt Day of H- 
lary or Trinity Term. Per Rule Tr. 32 Car. 2. Mills 80. | 

Or there is not a new Notice given to the Tenant in Poſſeflion. 1 Sal. 
257. | WE 3 

If Judgment is obtained upon Service of 4. who counterfeits himſelf Tenant 
in Poſſeſſion, there ſhall be Reſtitution. Mod. Ga. 73. 3 

So, if the Plaintiff was nonſuited, or had a Verdict againſt him in a former 
Ejetment for the ſame Tenements, he ſhall be reftrained from Proceeding, 
upon Motion, till he pays the Cofts of the former Action. 4 Mod. 379, 
If the firſt Eje&rment was in C. B. and there was a Rule there to ftay him 
in a ſecond till Coſts paid, there thall be the fame Rule in B. R. if he afterwards 
ſues there, 1 Sal. 255. OE THAN. . 

But the Defendant in a former Ejectment hall not be reſtrained, if the 


Verdict was againſt him, till he pays the Coſts ; for, tho' he was barred be- 


| fore, the new Ejectment by him is not vexatious. R. 4 Med. 379. 
So, if the Defendant brings Error, and afterwards delivers a Declaration 
3 he ſhall not be bound te pay the Cofts upon the firſt Ejectment. 
259 | 


Yer the Court will ſtay all Proceedings on the | * 
ee apy 14 470. Proceedings on the ſecond Ejectment, till Error 


Vor. V. „ Bc 3 A. 1.) 
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(3 A. 1.) Pꝛoteeding in a Writ of Entry, 


Fs Dun fue A, Writ of Entry is of divers Natures. Vid, Aerion, (D. 2.) 


Er ES, = Proceſs is Summons and Grand Cape, and after. Appearance , 
OY 
And therein ſhall be a View, Imparlance, Voucher, Aid Prier, and Reſcei 
A Writ of Entry Sur Diſſez/in lies only againſt the Tenant of the Freehodd 
(Vide Com. Att. 132. or 157. Edit. 1695, Weſt. Symb. 2 Pt. 76. b.) 

And if it is upon a Diſſeiſin by the Tenant himſelf to the Demandant a 
his Anceſtors, it is in the Nature of an Aſſiſe, and is called a Writ of E 
in the Quibus. (Yide F. N. B. 191. C.) Ny 

If upon a Diſſeiſin by any, by whom the Tenant claims, it ſhall be a Wii 
of Entry in the Per. (Vide F. N. B. 191. D.) | 

If upon a Diſſeiſin by B. to whom A. owes Title, by whom the Ten 
claims, it ſhall be in the Per & (Cui. (Vide F. N. B. 191. D.) 

If upon a Diſſeiſin beyond theſe Degrees, it ſhall be a Writ of Entry in de 
Poft. (Vide F. N. B. 191. D. 192. F.) 1 
A Writ of Entry ſur Diſſerfin in le Poft lies at the Common Law. 


So upon Intruſion; but it did not lie upon an Alienation in the Pf, til 
the St. Marl. 52 H. 3. 30. 


{3 A. 2.) To have a Common Recovery. 2 


(3 A. 2) Upon a Writ of Entry ſur Diſſeiſin in le Poſt, the Common Recovery ix 

= _ Aﬀurance of Lands is Es 2 4 | TY | 

When is fall And for paſſing ſuch Recovery, an Attorny of C. B. muſt make a Nat 

bar an Intail, of the Præcipe, by which the Curſitor may draw the Writ of Entry, al 

4 2 which mentions the Demandant, Tenant, and the Particulars of the Lad 
l camp. Att. 133. or 155. Edit. 1695.) 

This Note ſhall be entred upon the Remembrance of the Prothonotan, 
with the Teſe and Return of the Writ of Entry, and the Names of tie 
Vouchees, and of the Sheriff who makes the Return. (Com, Att. 132. U 
155.) | 
| "if the Tenant and Vouchee appear in Perſon at the Bar, the Recon 

may be ſuffered at the Bar before the Writ of Entry is ſealed. (Vide Gn 
Att. 132. or 157.) 18. : 0 
If the Tenant or Vouchee do not appear in Perſon, there muſt be a M 
rant for an Attorny to appear for them. (Vide Com. Att. 133. or 158.) 
And the Party muſt appear before him, who takes the Warrant of A. 
torny, and acknowledge the Warrant, upon which the Judge, or Com- 
miſſioners ſubſcribe their Names and the Day of the Caption. (Vidt (u. 
Att. 133. or 158.) | | * 5 
Any Judge or Baron, and any Serjeant in his Circuit, may take a Wa: 
rant of Attorny without a Dedimus Poſteflatem. (Vide Com. Att. 133. or 155) 
2 other takes it, he muſt have a Dedimus Poteftatem.” Weſt. Symb. 2 f. 
4 After the Warrant of Attorny acknowledged, a Writ of Entry (bull * 
ſued, (Vide Com. Att. 133. or 138.) ET i a 5 
And a Fine for Alienation ſhall be paid upon it, as upon a Fine. 0 
Ves. Symb. 2 Pt. 76. 6. 3 . | | 
Then it ſhall be ſealed, and delivered to the Prothonotary, who ente3 h 
and endorſes the Return, and makes a Copy of the Count, and redelivers thei 
to the Attorny. (Vide Com, Att. 123, 124. or 158, 159.) i 
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I the Recovery is with ſingle Voucher, or with double, and the Vouchee 
appears in Perſon, when the Tenant has made his Warrant of Attorny, and 
the Writ of Entry is ſealed, entred and returned, the Recovery may paſs at 
the Bar the ſame Term. (Yide Com. Att. 124. or 159.) | 

But if the Vouchee does not appear in Perſon but by Attorny, there muſt 
be a Summons ad Warrantizandum for him, as well as a Warrant of At- 
torny. (Vide Com. Att. 123, 124. or 158, 159.) 

By the Sr. 16 Car. 6. The Return of the Summons ſhall be at the fifth 
Return after the Tete incluſive. | 

And at the Return of the Summons the Recovery may paſs. 

So a Common Recovery may be ſuffered upon a Writ of Right upon a 
Pracipe in Capite. (Vide Weft. Symb. 2 Pt. 79.) F 

But the Demandant need not appear in Perſon, or by Attorny. (Lide Com. 
Att. 123. or 158.) | = 

After the Recovery is paſſed, the Writ of Entry ſhall be filed with the 
Cuſtos Brevium. (Vide Com. Att. 157. Weſt. Symb. 2 Pt. 77.6.) 

And by the St. 23 El. 3. it may be inrolled in the Office of Inrolments, 
and if it is afterwards loſt, the Inrolment ſhall be of the ſame Effect, as it 
the Writ was extant. Lit. 299. | | 

So, if a Writ of Entry is loſt out of the Office, when it appears to be 
once filed, upon a Petition to the Chancellor it may be ſupplied by a new 
Writ nunc pro tunc. In C. B. H. 8 Ann. Semb. Lit. 299. 

But, if it does not appear that it was ever filed, it ſhall not be ſupplied. 

R. Lit. 299. | | 


A Writ of Entry for a Common Recovery ought to be againſt him, who (3 4. 3.5 
has the Freehold of the Eſtate : * And therefore, if it is againſt him in Re- * nin Rom 


mainder after an Eſtate for Life, it is Error. R. 2 Leo, 57. 8 oy of En- 


. * By Se. 14 
G. 2. 20. che Recovery ſhall be good, without the Surrender of Freehold Lenſes at reſerved Rents. 7 
And by the /ame Statute, it is ſufficient if the Deed or Fine to make a Tenant to the Præcihe be levied or executed 3 
before the End of the Term, Great Seſſion, Seſſion or Aſſiſes in Which the Recovery is ſuffered. | | a 


How a good Tenant to the Præcipe ſhall be made, Vide Recovery, (B. 3.) 
But it is ſufficient that the Tenant has the Freehold before the Return of 

the Writ of Entry, tho' he had not at the Tze. (Lide Com. Att. 1 57.) 
| Or at any Time before Judgment, tho' it is after the Return of the Writ 
and Voucher. Sho. 347. | | 

So a Common Recovery by a Tenant in Fee is a Bar to him and his 
Heirs, the' it is not againſt the Tenant of the Frechold. D. Ray. 323. 

So a- Recovery by Huſband and Wife of the Wife's Land bars them and 

their Heirs. Pr. Reg. 490. Cro. Car. 389. | | i 
| So a Recovery by Cefuy que Truſt in Tail bars the Eftate-tail in Equity, 
tho there be not a legal Tenant of the Freehold. Vide Chancery, (4 S. 4.) 


A Writ of Entry lies of all Things demandable in a Præcipe. Vide Neg. (3 A. 
Symb, 2 Pt. 77. 1 4 ; . * * A 

But it does not lie of a Garden, Croft, or Cottage. 1 Rol. 2. 5 1 0 

Nor de Superiori Camera. (Vide Weſt. Symb. 2 Pr. 77.4.) r 1 

Nor de Stagno, Foſſato, Piſcarid. (Vide ibidem.) © * 

Nor de Communia Paſtur'. (Vide ibidem.) | , 

Nor of Services, as Homage, Fealty &c. (Vide ibidem.) 3 

Nor of Eſtovers, Minerd, Fudind, Mercatu. (Vide ibidem. 
Sy Selione, Bovatd, or Virgatd Terre, for they are uncertain, Vide 
e DE ets” LILLE | 2 | 7 1 


, „ 
- 


Nor 


_ . 


88 . - 
1 the ſame Thing twice ; for it will be B . (Vil 
'  #b1dem.) 


Nor de Tenemento. Semb. Mo. 691.. 
The Writ muft deſcribe the Lands demanded in a Vill, Pariſh, or Ham. 


43 A. 
3 A. 5. 


3 A. 6. 
Voutker, 


and he need not be within the Degrees 


P LE A D EX. 


let, Hut. 1 
Or in a 


05. 
Place known out of the Fill, Pariſh, or Hamlet. uu, 19, 


As within the Liberty of S. for this is in the Nature of a Place know, 
and it will be good for Lands in a Vill within the ſame Liberty. R. 2 Me, 4 

But if it mentions 3 and a Hamlet within the fame Vill, it is by 
(Vide Weſt. Symb. 2 Pt. 77. 6.) 

Or a Place known wit in a Yall or Hamlet. Hut. 105. 

So, if it is agreed to have a Recovery of Sautbwick Marſh « Gui 
11 in the Pariſh of N. and the Recovery is of Lands in A. B 
Cambey, omitting N. the Land in N. does not . for Cambey, 2 Fo 
Place known, is within ſeveral Pariſhes. R. 

22 WS POS: this extends hier in Reputatn, 

And 3 —_— the Manor ; if by the Indenture to lead the Uſes 
it was intended to be K. 1/ent, 51, 52. 1 Sid. 190. 

So, if the Recovery Land in A. and there is a Pariſh and a7il 
it called A. and by ly flame & i that the Recovery was intendel 
eee it hall de good for Lands inthe Part R, 
Mod. 250. 2 Mod. 233. 2 Vent. 31. 


When a Common Recovery is ſuffered, e and the 
Defendant makes Defence as in an adverſe Action. 


If the Recovery is upon double Voucher, the Tenant vouches the Tenut 
in Tail, or him, who is intended to be barred by the Recovery, and pt 
that he may be ſummoned. 

When = Vouchee appears, the Demandant ſhall count againſt him, al 
he vouches the Common Vouchee. 

And in a Writ of 1 in te Poſt, any one may be vouch, 


2 Mod. 49. 


The Vouchee muſt appear either by Attorny, or in Perſon, 1 Les. 86, 
And regularly, when he appears by Attorny, he muſt acknowledge | 
Warrant, and the Day of the Caption ſhall be returned. ide Arte, (3 A. 2 

And the Warrant of Attorny and Dedimus Poteſtatem (if it is ackno#- 
ledged upon a Dedimus Poteflatem) ought regularly to by dated after de 
Summons ad Warrantizand'. 

Yet, if they are teſted bahn the Sn, it will be good. R. 114 
130. 1 Sid. 213. Ray. 70. 

Or the Warrant of Attorny is teſted after Appearance ; for it mall be 
eee eee g. K. 14 ar 

70, 

And, if there be a Writ of Summons, he may afterwards appear by b. 
torny, or in Perſon. R. 1 Leo. 86.. 

gr THEY not a Writ of Summons, he cannot appear by Au k 
AT 

Yet, if the Appearance by Attacny 3 is entred by the Court without Sun 
mons, it is well. R. 1 Leo. 291. 

So, if the Vouchee makes a Warrant of Atterny, and dies in the lin 
ing of the firſt Day of the Term, and the Recovery — the ſame Day, . 
OILY R, . 106, 6, Ao, 136. At 


4 * 


mr 
. 
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But if the Vouchee, after the Warrant of Attorny made, dies before the 
Term, it will be Error. D. 2 Vent. go. 


And in ſuch Caſe the Court will ſtay the Paſſing of the Recovery, R. 
2 Vent. 90. 


Aſter an Imparlance allowed and Default of the Common Vouchee, there Jo ook. By 
ſhall be Judgment againſt the Tenant, and that he recover in Value againſt —— 
the Vouchee, and he againſt the Common Vouchee. (Jide Weſt. Symb. 2 Pt. 
Tit. Recoveries.) 

After Judgment an Habere facias Seifinam ſhall be awarded. 

Which ſhall be teſted upon the Day of the Return of the Writ of Sum- 
mons, or (if there was no Summons) of the Writ of Entry. (Vide Mt. 
Symb, 2 Pt. 77. b.) i | 

And it ſhall be returnable indilate, or at a Day certain. (Vide Com. Att. 
157. 

15 which by Sheriff returns, that he delivered Seiſin. (Vide Weſt. 
Symb. 2 Pt. 77. b. | 

The Writs o Summons and of Seiſin, as well as the Writ of Entry, ſhall be 
filed with the Cuſtos Brevium. (Vide Weſt. Symb. 2 Pt. 77. b.) 

If Tenant in Tail ſuffers a Recovery, the Recoverors are not in Poſſeſſion 
till Execution ſued by a Writ of Seiſin. 

Tho' he had made a Leaſe for Years, and the Recovery was of the Re- 

verſion. R. 1 Co. 94. 4. 106. a. 

But Execution may be ſued out, tho' the Tenant in Tail dies before the 
Recovery executed. Co. Lit. 361, 6. R. 1 Co. 94. a, 106. a. Mo. 137. 

And if Execution is ſued and returned upon Record, it is well, tho' Seiſin 
is not actually given, nor the Recoveror entred. Dub. 2 Leo. 48. 75 
By the St. 23 El. 3. The Writs of Entry and Summons, and Warrants of 
\ttorny, may be inrolled, Cc. | 

And no Recovery ſhall be reverſable for falſe Latin, Raſure, Interlining, 
Miſentring the Warrant of Attorny, Miſreturning or Not-returning of the 
Sheriff, or other Want of Form. 


How Error ſhall be ſued to reverſe a Common Recovery, Vide Th. Br. 
9; 100, De: 7 


A Common Recovery is a Record, and muſt be pleaded intire. Hob. 24. (3 A. 8.) 
So, if a Common Recovery is pleaded, it muſt be ſhewn to be a good Re- — ** 
covery. Vide how pleaded, Lut. 833, 15 50, 963. | pleaded. 

He muſt your that the Recovery was executed, for till Execution he was 
ſeiſed in Tail as before. R. Jon. 10. Lut. 1550. R. cont. but Lev. makes a 
Quzre, 2 Lev. 31. 


And therefore, if he ſays That a Recovery was had de Tenementis prædict', 
it is bad; for he ought to ſhew that it was by ſuch Names, of which a Præcipe 
lies. R. Mo. 691, | 
So, if he pleads that A. being ſeiſed in Tail, a Præcipe was brought againſt 
B. adtunc Tenen liberi Tenementi, without ſhewing how he had the Freehold, 
it is bad. R. 1 Mod. 218. 2 Mod. 70. Semb. cont. Lut. 1549. 
Or that A. being ſeiſed for Life, Remainder to B. in Tail, a Recovery was 
had againſt B. tunc tenen liberi Tenementi &c, 3 Co. 59. a. | | 
So, if he ſays that Cefuy que Uſe entred ſuper Recuperationem prædictam, 
and was ſeiſed in Fee, it is bad; for he ought to ſhew Entry or Execution 
by Force of the Recovery, and Seiſin by Force of the St. 27 H. 8. 10. R. 


Jon. 10. | 


Vor. V. | 5 1 | T tt | (3 B) Pꝛo⸗ 


tis Sta- 28 H. 8. 3. * Ina real Action, 
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(3 B) Pꝛoteeding in Erroz. x 

(3 B. 1.) In what Court it ſhall be brought. ; 

(3B. 1.) E ſhall be brought in the ſame Court, where the Judgment was, S 

r or in another Court. 

| Error may be in the ſame Court, where the Judgment was given, whey 

the Error is not aſſigned for any Fault in the Court, but for ſome Defect i; * 

the Execution of Proceſs. 1 Rol. 746. J. 6. Tel. 157. F. N. B. 21. J. 

So for Default of the Sheriff or other Officer upon an irregular Proceſs; a, 

if the Defendant is outlawed upon an Exigent awarded before a Pluries Capia af 

or upon a Capias ad ſatisfaciendum where no Capras lies in Proceſs, 7 HE 

28. . R. Dy. 196. a. 1 Rol. 746. J. 15 &c. : Ma 


So, for Miſpriſion of the Clerk: As, for falſe Latin &c. 1 Rol. 746, 1 
F. N. B. 21. J. | 
So, for Default in Execution. R. 1 Rol. 746. J. 11. 

So, for Error in Fact: As, that the Defendant appeared by Attorny, being 

an Infant; that the Plaintiff was a Feme Covert ; or died before Iſſue Sc. I 
1 Rol. 747. l. 5, 20. 3 | 

And for Error in Fact, it muſt be in the ſame Court. 1 Sid. 208. excyt 
where it was in the Exchequer. R. 3 Lev. 38. Vide Poſt, (3 B. 4.) 

So, in Criminal Caſes upon Indictment, Error may be in B. R. upon a Jude. 
ment in the ſame Court, as well for Error in Law as for Error in Fact. I 

I Lev. 149. | 

But ſemb. that it was only for Error in Fact. 1 Sid. 208, 

But Error in the ſame Court, which Coram vobis refidet, does not lie fir 
Default of the Court itſelf: As, if Error be aſſigned for Matter in Lay, 
1 Rol. 746. 1.4. R. Mo. 186. 

Or for Default in Adjudicatione Executionis. R. 1 Rol. 746. J. 5; . 

Or for Default of a Continuance. R. Dy. 196. 4. a 


63 8.2) Error lies in C. B. of a Judgment before Juſtices of Aſſiſe. 1 Ral. 74 

Men in C. B. J. 39. But it was R. cont. Dy. 250. 1 Leo. 55. 3 Leo. 159. 
| So, of a Judgment in London, or other inferior Court. F. N. B. 20. D. 
So, a Writ of falſe Judgment lies in C. B. as well as in B. R. 2 If. 13). 


(3B.3-) Error lies in B. R. of a Judgment in C. B. 1 Rol. 744. 1.46. 4 Inf. 
Ia B. Or of a Judgment upon the Plea-Roll in Chancery. Dy. 315. 1 Rol. 744 
J. 55. 4 Inſt. 80. Pl. Com. 393. 4. | | 
Or wy County Palatine. Dy. 321. Dav. 62. 1 Rol. 745. l. 10. 216 
. 33. . | | | 
N Or in the Cinque Ports, Dub. 1 Sid. 166. Vide cont. infra. 
So, of a Judgment in Ireland. 1 Rol. 745. 1. 22. Dav. 62. 7 Co. 18.4. 
Pau. 290, 298. F. N. B. 24. C. 3 Mod. 170. 8 
Or in any of the King's Dominions: As, Calais Sc. Vau. 290, 4% 
Cant. Kel. 202. 6. Acc. 4 Inſt. 282. Cont. 21 H. 7. 33. 6. N 
So, in Wales. Cont. 1 Rol. 745. l. 27, 30. 21 H. 7. 33. 6. By tbe h. 
the Error in a perſonal Action is before ti 
tioned in Cay Preſident and Council of the Marſhes. Mo. 248. | 8, 
as expired, So, in an Ejectment in Wales; tho! it is a mixt Action. R. Mo. 248. 
and Qs. if it So Error lies in B. R. upon a Judgment againſt a Peer attainted before 


27 8.8. 26 Lord- High Steward. Per Twiſd. 1 Sid. 208. 1 Lev. 149. 


I | Ard 
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And upon a Judgment at the Seſſions of Old Batly by Commiſſion. 2 Leo. 
gy I upon a Judgment in London before the Mayor, upon an Information. 
2 Cro. 538. Vide infra. ö g 
But Error does not lie in B. R. of a Judgment in the Exchequer. 4. Inſt. 71, 
106, " TR 
Or of a Judgment before Juſtices in Eyre. 1 Rol. 745. J. 35. 
Or of a Judgment Ih London. 2 Leo. 107. Vide ſupra. * 
Or a judgment in the Cinque Ports, 1 Rol. 745. J. 5. R. Dy. 375. Dub. 
1 Sid. 166. Vide ſupra. 
Or a Judgr:ent in the Stannaries. 1 Rol. 745. l. 20. 
Nor upon a judgment in a Summary Way before the Cenſors of the College 
W of Phyficians. R. 1 Sal. 144. | 
Nor upon a Judgment in B. R. upon a Caſe ſtated ſent to them by Chancery. 
Mo. Ca. in Eg. 5. | 
. G a 
By the Str. 27 El. 8. On Judgment in B. R. in Debt, Detinue, Covenant, (3 B. 4 
Account, Action upon the Caſe, Treſpaſs, or Ejectment, the Party grieved gy Exche- 
may remove the Record into the Exchequer, before the Juſtices of C. B. and 7 Courts, 
Barons of the Exchequer, who, or fix of them at leaſt, may affirm or reverſe (D. 6.) 


he Judgment, but not for Want of Juriſdiftion in B. R. or Want of Form 
Fe. Lev. Ent. 82. | 


And this extends to Debt upon the Sr. 2 Ed. 6. 13. for not ſetting out his 
Tithes. Cro. Car. 142, 1 Sid. 240. 3 


And Debt upon the st. of Uſury. Dub. 1 Sid. 240. D. cont. 5 Nod. 


0. 
Tho' the Action be by the King and Party. D. Cra. Car. 142. R. Ray. 
275. Cont. 1 Vent. 49. | | l 
And Error lies in the Exchequer for Error in Fact, as well as for Error in 
Law. R. Cre. El. 731. R. 2 C. 5. K. Hob. 5. Per 3 J. Berkly cont. 
0. Car. 514. Vide infra. | 
And it ſhall be tried by M/ prizs out of the Exchequer. Cro. Car. 514. 
So for Error in Proceedings in B. R. 5 Co. 28. a. 


But Error does not lie by this Statute in the Excheguer, when the Suit is Ender LC \ 
ommenced in B. R. by Original“ D. 1 Sand. 346. 4 Sid. 424. e e —— I 
Nor upon a Judgment in B. R. in a Writ of Error. 2 Bul. 162. 8 Sheet HS 
Nor where the King is a Party: As, in an Action by gui fam &c. Ley au . Als 
82. (Vide ſupra.) | . 
Nor in an Action not mentioned in the Statute, for it ſhall not be extended c ee, e e. 
by Equity: As, in Reſcous, tho' it is of the Nature of Treſpaſs. R. 2 Cxo. | | 
171. | 
Nor in Replevin. Cro. Car. 142. 2 Rol. 140. 
In Scandalum Magnatum, for it is not a mere Action upon the Caſe, but 
ounded upon the St. 2 R. 2. R. Cro. Car. 142. R. 1 Sid. 143. Jon. 194, 
198. 1 Vent. 49. R. Ley 82. Jon. 423. | | 
Nor in a Scire facias againſt Bail. R. cont. Cro. El. 730. R. acc. 2 Cro. 
71. Tel. 157. Hob. 72. 2 Cro. 384. RB. acc. Cro. Car. 300. 
Or, a Scire facias againſt an Executor or Adminiſtrator upon a Judgment 
n Debt. Adm. cont. 2 Cro. 186. Dub. Cro. Car. 286. Semb. acc. per 3 J. 
0. cont. Gro. Car. 464. Cont. per Hale, Mod. 79. and per Holt, 1 Sal. 263. 
Nor in a Scire facias upon a Judgment in Debt, or other Action named in | 
he St. 27 El. after an Affirmance of the firſt Judgment in the Exchequer. K. 
a 85 _ 230. 1 Sal. 203. | | 
0 Error does not lie in the Exchequer for Error in Fact, except ſuch 
#hich the Writ abates. R. Hob. 5. ' R. 2 Lev. 38. Vide * # 


— 


256 


removed, Error does not lie, which Coram vobis &c. but e muſt be , 


(33 f) 
In the Exche- 
quer Cham- 
ber. 


(3 B. 6.) 


In Farlament, As well for Error in a Judgment there given upon a Writ of Error, as i 


Ee. 
Vide Parlia- 
ment, (C. 1, 
&c.) 


no Judgment ſhall be given unleſs both Lord Chancellor and Treaſurer tx 


104, 105. 


249. 


„nan | 
So, if a Writ of Error in the Exchequer is diſcontinued, after the Record 


new Writ of Error. R. Jon. 14. Semb. cont. 2 Cro. 135. 
384, 620, : 


kce, 2 Cry, 


By the St. 31 Ed. 3. 12. On Complaint of Error in the Exchequer, the 
Lord Chancellor and Lord Treaſurer ſhall cauſe the Record to come befor 
them, and taking the Juſtices and other Sages as to them ſeemeth, and 
calling the Barons to hear their Informations, and the Cauſes of their Judy. 
ments, ſhall examine the Buſineſs, and if they find any Error amend tþ+ 
Rolls, and ſend them to the Exchequer &c. for Execution. 

Before, Error in the Exchequer was examined in Parliament, or beſore 
ſpecial Commiſſioners. 4 Iz. 105. Vide Parliament, (L. 6.) 

The Chancellor and Treaſurer are the Judges here, and Judgment ſhall be 
entred purſuant to their Sentence, tho' the other Juſtices differ in Opinion. 
4 Inft. 105.- R. 7 V. z. inter Att. Gen. and Hornby. 5 Mod. 42. R. 8 f 

» IJ. a. ER 
: And therefore, if there is no Chancellor or Treaſurer, Error cannot be 
brought. Dub. Hard. 147. Ry I | 

But by the St. 16 Car. 2. 2. If the Chancellor or Treaſurer, or either a 
the Chief Juſtices be preſent, Error ſhall not abate or be diſcontinued ; bu 


preſent ; or by the St. 20 Car. 2. 4. If Lord Keeper be preſent in the V. 


1 


cancy of Lord Treaſurer. . 
The Writ of Error ſhall be directed to the Treaſurer and Barons; for th 
Record is in their Cuſtody. 4 Inf. 105. Sav. 36. 1 Ch. 11. | 
And it lies upon a Judgment, where the Trial is by Records, as well a 
upon a Judgment by Confeſſion, upon a Verdict or a Demurrer. R. 4 Lu 


So it will be Error, if the Chancellor and Treaſurer do not call in th 
other Juſtices. Semb. 8 H. 7. 13. 2 


Error of a Judgment in B. R. lies in Parliament. 4 Inf. 21. 
an Original Cauſe. 1 Rol. 745. 4. 25. 2 Sand. 214. Ha. J. P. 21. Gi, 


So tho* Error may be in the Exchequer, by the St. 27 El. 8. in ſeven 
Caſes; yet it may be in Parliament immediate. R. Ca. in Parl. 56. 
> Judgment in the Exchequer. Ca. Parl. 110. And this by the &. 
27 El. 8. 5 2 5 
750 Error lies in Parliament upon a Judgment in the Excbeguer Chambe. 
Ca. Parl. 12, 58, | 2 
But upon an Original Judgment in the Exchequer, Error does not lie it 
Parliament, before it is affirmed in the Exchequer Chamber. Ca. Parl. b 
Sal. 511. | 
So upon a Judgment in Chancery, it lies in Parliament as well as in B. R. 
D. 37 H. 6. 14.6. 1 Rol. 745. J. 4. | 
So upon a Judgment before Juſtices in Eyre. 1 Rol. 745. J. 35. 
Or a Judgment before Commiſſioners at St. Martin's. 2 Sand. 228. 
80 Error lies in Parliament upon an Attainder for Treaſon ; for tho tht 
St. 33 H. 8. 20. ſays, That Judgment of Attainder by Common Law (bal 
be of as good Force, as if done by Authority of Parliament, this ſhall be i- 
tended of a lawful Attainder. Ha. J. P. 19. 1 
7 . upon a Judgment for the King as well as for a Common Perſon. Hi 
„F. 22. N 1 | | N 
| En 4 


=... 
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So upon a judgment in Appeal by which the Defendant was acquitted. H. 


J. 20. ; 2 
* N does not lie in Parliament upon a Judgment in C. B. before it is 


affirmed in B. R. H. Parl. 20, 21. 


Error of a Judgment in the Huſtings of London lies before Commiſſioners In other 


at St. Martin's. F. N. B. 23. E. 1 Rol. 745. l. 50. 4 Inft. 247. 1 Lev. C 
zog. 2 Sand. 228. : | ET | 
Of a Judgment before the Sheriffs of London, lies in the Huſtings there. 


N. B. 22. H. 4 Inſt. 247, 8. 
3 Of a Judgment in the Cinque Ports, lies before the Warden of the Cinque 


Ports at Sb . 1 Rol. 745. J. 7. Vide Franchiſes, (E. 2.) | 
Of a Pant in the Stanneries an Appeal lies to the Warden of the 
Stanneries, and from him to the Prince, or if no Prince, to the King's Coun- 


cil. 1 Rol. 745. J. 20. 


(3 B. 7.) Upon what Judgment. 


Error lies of any Judgment in a Court of Record. 
Tho' it be void, as being out of the Juriſdiction in an Inferior Court. 
1 Rol. 744. J. 30. | 
Tho' it be upon a Writ of falſe Judgment; for the laſt Judgment is of 
Record. 1 Rol. 744. J. 27. th 
It lies upon a Judgment for Cofts upon a Nonſuit. 1 Rol. 744. J. 23. 
Upon a Judgment in Scire facias upon a Statute or Recognizance. Dy. 
315. 1 Rol. 744. J. 40. 751. J. 45. | = 
Upon a Judgment by any Judge or Court of Record, which acts according 
to the Courſe of the Common Law, tho' newly erected by Act of Parliament. 
R. 1 Sal. 63. | wo 3 
Upon a Janie on an Indictment. Adm. 1 Sal. 266. 
But Error does not lie upon a Decree in Chancery. 37 H. 6. 14. 6. 1 Rol. 
744. J. 44. | 5 8 oi 
So it does not lie upon a peremptory Mandamus. R. in B. R. and aff. in 
Parliament, 2 Mod. Ca. 27. 4: | 
Nor upon an Order by Juftices of the Peace, tho they are Juſtices of Re- 
cord. 1 Rol. 744. J. 48. Dub. 2 Jon. 167. | 
Nor upon Refuſal of a Prohibition in B. R. Semb. 1 Sal: 136. 
Nor upon an Order &c. of a Juriſdiction newly erected, which does not 
proceed according to the Common Law. 1 Sal. 263. 

Nor upon à Habeas Corpus denied. Dub. Sal. 504. D. 2 Mod. Ca. 29. 

Nor for a Matter of Fact, which does not appear upon the Record, As, 
if a Statute Staple is not ſealed. R. Cra. El. 233. | nr 

Nor does it lie upon an Interlocutory Judgment before the Final Judg- 
ment: As, upon a Judgment in Partition, Quod partitio fat. Co. Lit. 
168. 2. 11 Co. 40. b. R. 2 Rol. 126. ; 

Upon a Judgment Quod computet in Account. N. 1x Co. 38. b. 2 Cro, 
350. R. 2 Cra. 324. 1 Rol. 750. L 5. 2 Bul. 104. | 8 

| Upon a Judgment in Treſpaſs Cc. by Default, before a Writ of Inquiry 
returned and final Judgment thereon, R. 1 Leo. 193. 

Nor does it lie upon a Judgment for Part, till the whole Plea is determined: 
As, in a Suit againſt Several, if there is Judgment againſt One, Error does 
not lie till Judgment againſt all the Defendants. 11 Co. 39. | 

Nor, if the Judgment is for Part of the Demand, till Judgment for the 
Whole, 11 Co. 39, 6. R. Dy. 291. 6. | Ne 0a 

Yet, if the Party dies, ſo that Nothing more is done, Error lies for the Party 
gtieved by the Award ar Interlocutory Judgment, 11 Co. 41. 4. 

Vo I. V. | Ks”, Uuu' 7 So, 
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So, in Ejectment, Error lies upon the Judgment for the Term, before a 
Writ of Inquiry. R. Lat.-212. 
Or if there is a Suit againſt Several upon ſeveral - Originals, Error lies Upon 


a Judgment againſt One. 11 Co. 41. 4. 2 Rol. 126. 
So, it lies after final 3 before Execution or Writ of Inquir, 


1 Rol. 751. J. 13, 20. 750. J. 35, 40, 50. 749. l. 45, 52. 


(3 B. 8.) At what Time it ſhall be ſued. 


And therefore, if a Writ of Error is ſued out before final Judgment tho 

a Mittit' is entred upon the Roll, and the Record certified; yet it is 39 
thereby removed. R. 11 Co. 41. b. 

Yet, after Judgment ſigned, Error may be ſued before Entry upon the Rol, 
for it is not entred till the Vacation. R. 1 Rol. 750. J. 25. 

So, it may be ſued, returnable in B. R. of the ſame Tn 1 in which Juds. 
ment was given in C. B. R. 1 Sid. 104. 

Tho' it is teſted before Judgment given. 1 R. 3. 4. 

And for Error in Proceſs, which Cœram Vobis &c. it muſt be ſued the fam 
Term in which Judgment was given. Per Milliams, Tel. 15 7. 


(3 B. 9.) By whom it ſhall be ſued. 


By or againſt All Parties againſt whom Judgment is given ought regularly.to join in Em, 
tion ſhall be. R. 3 Mod. 134. Carth. 7. 2 Mod. Ca. 305. 
Vid. Execu- Tho' ſome get Nothing by the Reverſal, they muſt join for Conformih, 
ion, (E. —F.) x Rol. 747. J. 3 
As a Biſhop, in n Pare Impedit, who claims Nothing but as Ordinary, R 
3 Leo. 176. Mo. El. 65. 
1 So all Executors, againſt whom the Judgment was, tho' one only appeared 
R. 1 Sal. 312 
But if one makes Default, he may be ſevered. Mod. Ca. 40. 
And a Party may have Error, tho' he was not an original Party: As, Ie 
nant by Voucher or Reſceipt. 1 Rol. 747. 1. 38. 
So Etror may be by him, who is Privy: As, by the Heir. F. N. B. 2c. N 
And he need not ſay, how Heir. R. 2 Cro. 160. 
By an Executor, or Adminiſtrator. F. N. B. 21. N. 
So Error upon an Attainder for Treaſon or Felony may be brought by a 
Executor, as well as by an Heir. R. Sho. 13. 1 Sal. 295. R. 1 Leo. 92, 
So by a Privy in Eſtate: As, by him in Reverſion or Remainder after: 
Term for Life or Years, when the Term is determined. 1 Rol, 748. 47 
Dy. 16. | 
7 by the St. 9 R. 2. z. While the Eſtate for Life or Years continus, 
3 Co. 4. 4 
So, by him in Reverſion after an Eſtate Tail, after the Entail is determindd, 
R. 3 Co. 4 a, 1 Rol. 747. 1.8. 
Thoꝰ it 4 upon a Fine by Tenant in Tail; for thereby the Remainder vn 
diſcontinued. R. 2 Jon. 182. Ray. 461. Vide Fine, (H. 4.) 
But it muſt be by ſuch Privy as has Benefit by the Reverſal : As, En 
upon a Judgment againſt a Tenant to him and his Heirs Females 
be by the Daughter, who is Heir to the Special Tail. 1 Rol. 747. 3 
Dy. 90. a. F. N. B. 21. M. G 
Upon a Judgment for Land of the Nature of Borough Engliſh, it ſhall 
by the youngeſt Son. F. N. B. 21. L. 
It muſt be by him in the immediate Remainder, R. 5 Mad. 2 


1 


. 


And if the Remainder was not executed, the Plaintiff in Error ought to 
make himſelf Heir to him, who had in him the Eſtate executed. Dy. 90. 4. 
If an Annuity in Fee be recovered againſt the Heir upon the Grant of his 
Anceſtor, the Adminiſtrator of the Heir hall not have Error. R. 1 Rol. 749. 


l * d a Man, who is neither Party nor Privy, hall not have Error. 1 Rol. 


5 42; 
"%. if Money is taken in the Hands of B. by foreign Attachment, B. ſhall 
not have Error to reverſe the Judgment. 1 Rol. 747. J. 50. 

If the Tenant alien pendente Lite, the Alienee ſhall not have Error. 1 Rol. 
748. J. 41. 

7 Ner A Alienee of Lands after a Statute or Recognizance acknowledged. 
Semb, 1 Rol. 748. 1.15. Cont. F. N. B. 22. B. 

Nor Bail, of a Judgment againſt the Principal. R. 1 Rol. 749. J. 5. 20. 
Cro. Car. 300. Per 2 J. Cro. Car. 481. R. Hob. 72. 2 Cro. 384. R. Cro. 
Car. 561. R. 1 Lev. 137. 5 | 

Tho' joined with the Principal. R. Cro. Car. 408, 575. 1 Lev. 137. 
R, Godb. 440. 5 

So a Stranger cannot aſſign Error in Arreſt of Judgment upon an Indict- 
ment. 1 Sal. 60. 

So, if there are five Defendants and three are acquitted, Error muſt be by 
the other two only. R. 2 Cre. 138. 

So a Reverſal by him, who ought not to have Error, may be reverſed. 
R. 5 Mod. 396. R. 2 Cra. 138. 5 


= (3 B. 10.) Againſt whom it ſhall be ſued. 


Error ought to be ſued againſt all the Parties to the Recovery. 

So againſt any, who was Party or Privy to the Judgment, 

And if any, who was Party, has now Nothing, yet he ſhall be named a 

Defendant in Error. F. N. B. 18. J. 

So, in Error of a Judgment, which concerns Land, there ſhall be a Scire 

actas to the Tertenant before he can be ouſted. Dy. 321. Ray. 17. d 
And this uſually iſſues before the Scire facias ad audiend Error', Dy. 321. 


And it is now the Courſe of the Court to have a Scire facias againſt the 
Heir and Tertenants. R. 3 Mod. 274. 


Tho” the Heir is within Age. 3 Med. 274. 

So in Error upon a Fine and Common Recovery. R. Garth. 112. Shin. 
273. | 
So in Error upon a Judgment for the King in an Action by qui tam Tc. 
there ſhall be a Scire facias againſt the Informer, Sau. 10. 


(3 B. 11.) The Manner of ſuing Error. 
To obtain a Writ of Error, the Attorny from the Dogget of the Protho- 


Treaſury, of which he takes a Copy, and thereupon the Curſitor makes out 
a Writ of Error. (Vide Comp. Att. 63.) | 


Several Writs of Error may be ſued at the ſame Time: As, one by the 
Tenant, another by the Vouchee. F. N. B. 21. M. 


„And it ſhall be ſued ex Officio, tho' it be againſt the King, without Peti- 
uon. 1 Sal. 264. Cont. 1 Ver. 170, 175. 

When the Writ of Error is made out, it ſhall-be entred on the Remem- 
brance of the Clerk of the Errors, who takes a Note for Bail, if Bail is re- 
quired. (Vide Com. Att. 63.) | he's; 


And 


notary finds the Number of the Roll, and thereby finds the Roll in the 
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And then the Party and his Bail enter into a Recognizance before the Chir 
Juſtice, who ſubſcribes it. (Vide Com. Att. 64.) 

In what Caſes Bail is required, and in what Manner it ſhall be given, J, 
Pot, (3 B. 12.)—Vide Bail, (G. 2.)—Cofts, (B.) 

If Error is brought in Criminal Caſes, it muſt be allowed by the Attorny 


General, for it is Ex gratia, and the Chancery will not direct it. Eg, (4 


Ab. 414. 4 oY 
| But, if it is real Error, and the Attorny General refuſes, there may he , 
Petition to the King. Eg. Ca. Ab. 414. N 
If Error is brought in Parliament, it ſhall not be allowed without the 
King's Warrant, for which 5 Pounds are paid, and 4 Pounds for the Wit. 
Vid. Intr. 5. Per Cook C. F. Godb. 247. (Vide Parliament, (L. 2.) 

So Error upon an Attainder by Indictment ſhall not be allowed without: 
Petition to the King. Per 2 J. 1 Rol. 175. 


So in every Caſe, where the King is Party, and the Error is in the Sub. 


ſtance of the Judgment, and not in Proceſs, or a collateral Matter. Sau. 14, 


But the Defendant ſhall not be diſcharged out of Cuſtody upon Bail, up 
a Writ of Error in Parliament. 1 H. 7. 20, 4. wt" , 
If Error be of a Fine &c, in a County Palatine , tho' it be returnable i 


B. R. yet the Court there may after reading the Writ, without Scire faciaty' 


the Defendant, or with it, reform manifeſt Error. Dy. 321. 4. 


4 


And if the firſt Judgment be reverſed upon a ſpecial Writ of Error, bl 
Judgments may be examined in B. R. Dy. 321. 24. 


If Error be upon an Indictment, the proper Courſe is to remove it h 
Certiorari, then to have Error, which coram Nobis Sc. and thereupon the 
Defendant in Error gives a Rule to aſſign Errors. 1 Sal. 266. 

And if, upon ſuch Rule, the Plaintiff does not aſſign Errors, the Defer 
dant may move for a peremptory Rule, and then if he does not affign, l 


| ſhall be nonſuited, and the Defendant may take out Execution. 1 Sal. 266, 


The Proceſs in Error ſhall be Alias and Pluries, and if the Record i; u 
then removed, an Attachment. F. N. B. 22. G. 1 


The Pluries may be returnable in the fame Court with the Writ of En, 
or in Chancery. F. N. B. 22. G. 


If it is returnable in Chancery, and thereupon the Record certified then, 
the Chancellor with his own Hand may bring it to the Court, where End 
was brought, without a Writ of Mittimus. F. N. B. 22. G. 


* 


(3 B. 12.) When it ſhall be a Super ſedeas. 


A Writ of Error being allowed (and: Bail given, when Bail is required 
it ſhall be a Superſedeas of any ſubſequent Execution. 1 Sal. 321. 

And thereupon a Superſedeas may be ſued out and filed with the Sheriff d 
F. N. B. 239. Th 3 

So Error with Notice thereof ſhall be a Superſedeas, before the Writ a 
lowed. 1 Sal. 321. 2 Mod. Ca. 130. 


* 


In Error upon a Quare Impedzt, there ſhall be a Nen malgſtand' to ſtay E. 


ecution till Errors diſcufſed. Dy. 76. 6. 
And, if Execution be afterwards done, it will be a Contempt. R. 2 N 
194. | * Y | . | H 
So, if Execution be after a Writ of Error allowed, without Notice of l 


- Reſtitution all be granted. R. 3 Lev. 312. 1 Sal. 321, 322. 


Tho' the Writ of Error was not allowed till 24 O#. and the Writ d 
Execution was teſted the-23d. for of Courſe Judgment is not ſigned till four 


Days after the Beginning of the Term, which was the 27 OF, 3 Leu. 3. 


1 An 
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And a Writ of Error ſhall be a Superſedeas, tho' it be of a Judgment i in 
a former Writ.of Error, in which a Superſedeas was granted. RX. per 3 N 
Co. cont. 2 Cro. 341. Godb. 250, 

Tho' the Record is not removed, but only a Tranſcript, to the Court 
where Error is brought. R. 2 Cro. 535. 
Tho' no Notice of the Writ allowed. R. 2 Mod. Ca. 373. 
So, if Judgment is affirmed, the Superſedeas continues till the Record is 
ent back. 
; If Error is.diſcontinued by the not Coming of the 3 R. 6 H. 7. 
6. 
Re if the Plaintiff in Error is nonſuited, or nn or Error abates. 
R. Sho. 404. 1 Sal. 261. 
But if the Execution is executed before Error allowed, or Notice, there 
all be no Reſtitution. 1 Sal. 321. Mod. Ca. 130. — 
Tho? it was returned or filed after Error notified. Mad. Ca. 130. | 
And if it is levied in Part, ſuch Part may afterwards be applied to the 
Debt. R. 2el. 6. 
For the Sheriff may return wwe Goods, and afterwards upon a Venditioni 
xponas Yell them. Tel. 6. Vide Execution, (C. 6, 8.) 


But without a Venditioni exponas the Sale will be void. R. 1 Rol. 894. 
16. * 


' So, if a Writ of Error abates, a new Writ of Error in the ſame Court is no 
Puper ſedeas. R. 1 Mod. 285, 


Nor Error in in and Errors aſſigned, if the Parliament be diſſolved. 
7 Ra 5. 

| 80, if Error is. in Parliament, and it abates by Prorogation, tho' there is 
o Default of the Party, yet a new Writ of Error returnable at the next 


Scflions of Parliament is no. Super ſedeas. R. 1 1 31. 1 Sid. 413. 
Leb. 93. 


So, where the firſt Writ of Error is returnable at the next t Seffions f 
darliament, it is no Super ſedeas in Reſpe of the Diſtance of the Returd, 
R. 1 Vem. 266. Where a Term intervenes. Semb. 3 Mod. 125. 2 Lev. 120. 

80, if a Writ of Error is returnable in B. R. or Excbeguer, after the next 
Term. 1 Vent. 266. 


Or, on the aſt Return of the next Term ; for it ſeems an affected Delay. 
Semb. 1 Sidi 45, 454 1 Vent. 266. 

So, if Judgment is  afficmed i in the Exchequer Chamber, and after a Scire 
acias thereupon a Qyare Execution non Gc. is brought, and Execution 
awarded, and then a Writ of Error is brought thereon, it ſhall not be a 
Puperſedeas... R. 5 Med. 230. | 
So, if, after Error, TE Record is not removed, for a Delay appears. 
7 r. Reg. 210. And the Phintiff may have a Writ de e Judicii. 
od. Ca. 220. 


So, if by a Defect in the Writ of Error the Record is not removed, *. 
ution may be taken but without Motion. 1 Sal. 265. 


Otherwiſe if the Writ of Error abates. 1 Sal. 265. 


So by the St. 3 Jac. 8. Error is no Superſedeas upon a Judgment i in Debt 
or Money only, or Rent, or any Contract, if the Plaintiff does not find 
Pail &c, As, in Debt, Covenant Sc. for Non-payment of Rent &c. Sho. 
14. 2 Keb. 131. Vide Bail, . 


But the Sr. 3 Fac. 8. does not extend where Error was before the Statute, | . 


nd diſcontinued by the not Coming of the * and then another Writ = 
brought after tie Statute, * 2 Cro. 13 5. 


| 15 | 
Vor. V. . Ro Nor 


— 
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Nor by the St. 13 Car. 2. 2. On Judgment after Verdict in Debt for qt 
ſetting out Tithes ; in an Action upon the Cafe upon a Promiſe for Payment 
of Money, Trover, Covenant, Detinue, or 'Treſpaſs. 
Nor by the St. 16 & 17 Car. 2. 8. On Judgment after a Verdict in any 
rſonal Action, or in Ejectment, or Dower. 
So, it is no Swperſedeas, if Bail is not found purſuant to the Sr. 3 Jac. where 
Error is upon a Judgment in Debt upon a Bond for Payment of fo much 
Money as A. ſhall declare due upon Account between them. R. per 3 + 
1 Lev. 117. ; 
80 Error ih Parliament is no Super ſedeas, if a new Recognizance is not giver 
* by Bail, where there was Bail upon Error before brought in the ſame Ca, , 
in B. R. for ſuch Bail is not liable to the Coſts in Parliament. R. 1 Sal. gy, 
R. 2 Med. Ca. 79. | | 2 
But Bail is ſufficient, tho' the Defendant himſelf did not give his Recogii. 
 zance. R. Carth. 121. | | 
So there may be Exception to the Bail, without Notice, but they canny 
take out Execution without a Rule of 4 Days for other Bail. 1 Sal. gg, 
But by the Sz. 13 Car. 2. and 16. & 17 Car, 2. Thoſe Clauſes do not er. 
tend to Error by an Executor or Adminiſtrator, nor are they within the d. 
A . 3 Jac. 8. If Error is brought by them upon a Judgment againſt the Teſtator, 
. | or againſt themſelves as Executor or Adminiſtrator. R. 2 Cro. 3 50. (y, 
Car. 59. Lit. 3. 1 Sid. 183. VideCofts, (B.) 
_ Otherwiſe, if the Executor or Adminiſtrator js chargeable de Bonis proprii, 
2 Cre. 350. R. 1 Sid. 368, * n TONE. t- | 
So the St. 3 Fac. 8. does not require Bail in Error upon a Judgment u 
Debt upon a Bond for Performance of Covenants. -R., Sho. 15. l 
2 Bul. 54. | 
, Tho the Breach be for Non-payment of Rent &c. Sho. 15. R. 2k, 
131. R. Carth. 29. | | 3 
Nor in Error upon a Judgment in Debt upon a Bond for Payment of Me 
ney at the Return of a Ship and Performance of the Articles of a Batium 
Contract. R. Sho. 14. Dub. Mo. Ca. 38. 2 3 | 
Nor in Debt for not performing an Award. Sho. 14. R. 2 Bul. 54. 
Or for Arrearages of an Account. Sho. 15. R. 2 Bul. 54. 
Nor in Error upon a Judgment in an Action upon the Caſe upon a Bil d 
Exchange. Sho. 15. py HT | 
Nor in Debt upon a Bond to indemnify. Sho. 14. | 
Nor in Error brought againſt an Avowant for Rent by the Plaintiff in Re. 
= | plevin ; for it is not Debt brought by him. R. Hob. 265. 
82 Yet in Error upon a Judgment in Debt upon a Judgment, Bail is requir 
by the 8. 3 Ja. tho” the firſt Judgment was in Debt for Not- performing Co 
venants. N. per 2 J. 1 Lev. 260. ES « | 


(3B. 13.) Record, how removed. 


When Error is brought in B. R. of a Judgment in C. B. a Mittitur is wilt 
upon the Roll, and thereupon the Record itſelf (except in the Caſe of a Fine] 
is tranſmitted to B. R. 1 Rol. 752. I. 45. F. N. B. 20. F. 

And in Error of a Fine in the Huſtings of Oxford, the Record itſelf ſha 
be removed, 1 Rol. 753. I. 5. 5 | ge n 
The whole Record ſhall be removed. (Vide Com. Att. 65.) | 
If the Verdict is quaſhed for Inſufficiency in Point of Law, apparent upon 
the Record, it ſhall be removed. R. 2 Sand. 254. | 


But 


I 


V 


But, in Error of a Fine, only the Tranſcript ſhall be removed ; for if it is 
affirmed, B. R. has no Chirographer, nor can hold Plea in Quid juris clamat. 
D. Dy. 89. 6. 1 Rol. 752. J. 50. F. N. B. 20. F. Vide Fine, (H. 5, 7.) 

Yet B. R. may ſend for a Note of the Fine, and reverſe it. 1 Rol. 752. l. 55. 


F. N. B. 20. F. 5 ; 
Or command the Treaſurer and Chamberlain to take it off the File. 1 Rol. 


1.3. 
7555 in Bre in the Exchequer upon a Judgment in B. R. only the Tranſcript 


ſhall be ſent. 2 Cro. 53 5. Vide Courts, (B. 1.) 3 

So in Error in Parliament upon a Judgment there, for the Chief Juſtice 
conveys the Roll with the Tranſcript to the Houſe of Lords, and leavin 
the Tranſcript there takes back the Roll. 4 Inf. 21. Dy. 375. a. 1 Rol. 
753.1. 20. 2 Cro. 341. Godb. 247. Vide Parliament, (L. 2.) 

So in Error in B. R. upon a Judgment in Ireland, only the Tranſcript is 
removed, becauſe of the Danger of the Seas. 2 Cro. 535. Tel. 118. Gods, 
247. 2 Bul. 162, 163. 2 Rol. 126, 274. 

If Error be in B. R. of a judgment in C. B. tho' the Judgment and the 
Record, on which it is entred, be removed; yet the Original ſhall not be 
removed. 1 Rol. 753. J. 7. 45 | 

Nor in Error of a Judgment in Ireland. 1 Rol. 753. l. 15. 

Nor is it neceſſary in Error of a Judgment in an inferior Court. 1 Rol. 
J. 10. 5 N | 
. in Error upon a judgment in an inferior Court upon a Scire facias 
againſt Bail, the Proceedings in the Original Action may be returned. R. 

431. 
2429 upon Error, the Original, Imparlance, Warrant of Attorny, 
or other Part of the Record is not returned, the Plaintiff in Error may alledge 
Diminution, and have a Certiorari for the Part not returned. 1 Sal. 267. 

And Diminution may be alledged in Error upon a Judgment in Wales, in 
a County Palatine before Juſtices of Oyer and Terminer, as well as upon a 
Judgment in Veſtminſter Hall. 1 Sid. 40, 139, 147. 

So, if a different Original Cc. is returned, the Defendant may alledge Di- 
minution, and return a true Original. R. 2 C. 130. R. Cro. Car. g1. 

So, if Want of an Original, Cc. be aſſigned for Error, the Defendant in 
Error may alledge Diminution, and have a Certiorari. 1 Sal. 267. | 
Or may by Rule compel the Plaintiff to do it. 1 Sal. 267. 


erratum, Judgment ſhall be affirmed. R. 1 Sal. 267. Sho. 76. 

If a Certiorari is awarded upon Diminution alledged, the Defendant in 
Error may enter a Rule with the Secondary for a Return of the Writ, and if 
it 8 not returned at the Day, the Benefit of it will be loſt, Vid. Intr. 4. 
I Fal. 267. | | | 

But Diminution cannot be alledged in Error upon a Judgment in an infe- 
rior Court, 1 Sid. 40. R. 1 Sal. 266. ES 

Or upon a Judgment in Ireland. Vid. Intr. 4. R. cont. Sho. 214. 

Nor after In nullo eft erratum pleaded. 1 Sid. 139. Cro, El. 84. R. Mo, 
700. 1 Sal. 269. 2 Cro. 141. | | ES 

Yet, after In nullo &c. pleaded, the Court, ad informandum in Matter of 
4 - _ for Affirmance of the Judgment, may award a Certiorari. 1 Sal. 

9. % * 7 "og | + 

So, in all Caſes, the Court may award a Certiorari for any 


Part of the 


Kecord, not returned, or miſtaken; for tho” the Party is e 
"ule oft erratum, the Court ſhall not be. R. 1 Sal, 270. 


* 


But, if neither the Plaintiff or Defendant does it, but pleads In nal off 


ſtopped by Plex of 


If 
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Stile of the Court. R. 1 Rol. 754. J. 50. R. Sho. 145. 


Carib. 1 58. 
754. J. 5. .R. 1 Sid. 104, 193. R. Dy. 173. 6. 1 Sal. 264. 


and 4. was made Chief Juſtice. R. Sho, 26. 


: Vobis, where it was before a former Sheriff. R. Med, Ca. 61. 


Tal 8A D-©8 Re 


If there is a material Variance between the Writ of Entry, and the Re. 
cord certified, the Record is not removed thereby: As, if it varies in the 


If it varies in the Judges of the Court. R. 2 Co. 2 54. 
Or ſays in Curia noftra &c. where the Judgment was in the Time of tho 
Predeceſſor. R. Dy. 105. 6. 1 Rol. 754. J. 15, 45. Sho. 186, z. R 


So; if it varies in the Name of any Party, his Abode, or Addition. 1 1 


Or mentions more or fewer Parties. R. 1 Rol. 753. I. 45. R. 1 Sid. 269. 
Or a different Sum for Damages &c. 1 Rol. 754. J. 40. 
Or different Particulars recovered. 3 Co. 2. 4. 
Or different Pariſhes, where the Lands lie, 2 Jon. 171. 
So, if the Writ be directed to A. of a Judgment coram Vobis, and the 
Record is Placita coram B. and afterwards there is an Entry, that B. died, « 


If Error is ſued, and the Record returned before Judgment * Sent, 
1 Lev. 137. 

So, if the Writ of Error mentions a Suit by Bill, ke it was by Writ of 
Privilege, or by Original. R. Sal. 660. 

But if the Writ of Error does not mention ſome Thiogs ſo fully as the 
Record, the Writ ſhall not abate for it: As, if it does not mention the 
Party's Addition. Per Twiſd. 1 Sid. 104. Per 2 J. Dy. 356. 6. 

If it is of a Judgment in Wales, or an inferior Conte, in a Quod ei defer. 
ceat proteſtando Ge. and it omits the Proteſtando. R. 1 Sid. 1 39. 

If Error of a Judgment in Qyare Impedit ſays quia in Recordo et Redu. 
Judicii coram Vobis &c. where the Judgment was before Juſtices of A. 


Dy. 77. 4 
"Or Error is to a Sheriff, without naming his Name, of a Judgment coran 


If a Writ of Error omits the Title of the Judge, or that the Suit was by Er 
Writ &c. Dub. Godb. 248. 
If a Writ of Error has a material. Variance, it abates, and the Plaintif Sc 


hall have a new Writ. D 


And the Plaintiff may by Motion quaſh his 'own Writ for- Expedition 
(Vide 5 Mod. 67.) 

So, if the Plaintiff does not * Errors, ond take out a Scire facis i F. 
the Term when the Record is removed, it is a Diſcontinuance. F. NM. B. 
20. G. Vide Poſt, (3 B. 14.) 

So, if the Plaint'f or Defendant i in Error dies, the Writ abates. /i« 
Abatement, (H. 33.) 

So the Writ abates, if it does not mention the Aſſiſe to be capt' Ge. 4 
paſt adjorn', thoꝰ the Record is removed by it. R. Tel. 3. | 

for the Plaintiff cannot quaſh his Writ of Error upon a foreign Sugge- 
ſtion: As, for Want of all the Parties &c. 5 Mod. 67. 

"If Error abates, or is diſcontinued, after the Record itſelf is remored, 
there ſhall be a new Writ ay amy vobis refidet. R. 1 Rol. 753. J. lo. 


R. Tel. 6. | nu 
So, if Error is brought for Error i in 1 Fa Ge. upon a | Judgment i in the ſame 
Court. Vide Ante, 3 B. )) 


So, if a Writ of Error is quaſhed, where the Writ was by One, when Jl 21 
the Defendants ought to SE, joined. R. 2 Med. Ca. 317, 381. 
But if the Record is not removed, there ſhall not be a new Writ quæ corel on 
Vobis Ec; As, if a Writ of Error is brought before rn given. R. 1 Ro. 
75+ J. 20. Vide Aue, (3 B. 7.) 


3 90 


r 
So, if a Writ of Error is quaſhed for a material Variance, Tel. 6. Vide 
4. 
Nh if only the Tranſcript of the Record was removed. R. 1 Rel. 755. 
J 10. D. 3 Co. 15. b. Vide ſupra. 
Yet, if Error of a Judgment in Ireland abates, there ſhall be a new Writ 
que Coram vobrs, tho' only the Tranſcript was removed. N. 1 Rol. 755. J. 5. 


(3 B. 14.) Aſſignment of Errors. 


When the Record is removed, the Plaintiff in the ſame Term ought to 
aſſign his Errors. F. N. B. 20. G. Lut. 354. 

And after Errors aſſigned, he ſhall have a Scire facias ad audiendum Errores, 
returnable in the ſame or in the next Term. F. N. B. 20. G. 

And if he does not aſſign Errors, and take out a Scire facias in the ſame 
Term, the Writ of Error is diſcontinued, and the Plaintiff put to a new 
Writ, F. N. B. 20. G. 

Or the Defendant may have a Scire facias quare Executionem non, Cc. 
and upon two Nichils and Judgment thereon, he ſhall have Execution, tho' 
Error is afterwards aſſigned. Cartb. 41. | 

So, if the Plaintiff does not appear at the Return of the Writ of Error, 
or aſſigns Errors inſufficiently, being his own Default, the Defendant may 
take out Execution. Tei. 7. | | 

So, if one Plaintiff aſſigns Error, he muſt do it in the Name of All, except 
where the Others are ſevered. Mod. Ca. 40. 

So Errors muſt be aſſigned in Term, and not in Vacation; for the Court 
cannot then take Notice of them, tho' they are material. (Vide Pr. Reg. 
203.) | 

So they muſt be aſſigned upon the Record. (Vid Pr. Reg. 196.) 

So, if upon Rule given, the Plaintiff in Error in B. R. does not aſſign 
Errors, and certify the Record within 8 Days, he will be nonſuited. 

So, if the Defendant takes out a Scire facias quare Execution' non Cc. after 
gy fect returned, the Plaintiff at the Day of Return may aſſign Errors, 

Jo 77+ 4. | 


F. N. B. 20. E. be 
But he cannot affign beth ; for this will be double. R. 1 Rol. 761. J. 35. 
D. 1 Sid. 147. 1 Lev. 105. 76, 
Nor can he aſſign ſeveral Errors in Fact. F. N. B. 20. E. 
Yet he may aſſign ſeveral Errors in Law, and it will not be double. F. 
N. B. 20. E. | 
Nor can he aſſign an Error in Fact, if it was not aſſigned before the Scire 
acias, F. N. B. 20. E. | | 
So he cannot afliga Error in Proceſs after In zullo eſt erratum pleaded. 
R. Cro. El. 83. | 5 
Nor Error for Want of an Original; for the Party cannot alledge Dimi- 
aution. R. Cro. El. 84. | , Thos 
The Plaintiff generally 2 by Attorny, and aſſign his Errors. 
4 he be in Execution, he muſt aflign them in Perſon, F. N. B. 
All the Plaintiffs muſt join in Affignment of Errors, for an Aſſignment by 
one 18 a Diſcontinuance. a R. 2 Cro. on | i | * 4 
| ThE after a Scire facias ad audiendum Errores, they all join in the Re- 
i2nment. R. 2 Cra. 94. TE 92 


When it ſhall 
be. 


The Plaintiff may aſſign for Error, an Error in Fact, or Errors in Law. (3 B. 15.) 
5 | How it ſhall 


TL + + Ro 38 - 


Thbo' it be in a Quare Impedit, where the Biſhop is only nominal, þ 
2 Cro. 94. | | 


The Plaintiff muſt put in a Bill, containing the ſeveral Errors aſſignel. 


F. N. B. 20. G. | 
And it ſhall not be general In omnibus erratum ff, but it muſt ſhew pit. 
ticularly Erratum eft in hoc &c. F. N. B. 20. G. 
Yet General Error, that Judgment was given for the Plaintiff, where | 
ought to have been for the Defendant, is well. 
Error may be aſſigned in every Part of the Record. 1 Rol. 760. J. 45. 
If the Aſſignment of Error concludes with an Averment prout Cur” Confit 
it will be well, tho' it is Error in Fact. Semb. 2 Lev. 73. 
But if Error in Fact be aſſigned, notoriouſly falſe, the Attorny may be 
fined. Sal. 5 16. 


(3 B. 16.) But the Plaintiff cannot aſſign for Error a Matter contrary to the Recor, 


ben wits wear 4 2 Cro. 28. R. 1 Lev. 76. R. 1 Sal. 262, 1 Leu. 310. 2 Cre. 244. 
Aged. Nor a Thing, whereof he may have Advantage by Plea. R. 1 Rel. 762 
| J. 40. | | | 
Tho' Judgment be by Default. Dub. 2 Cro. 547. 

Or by Complaint to the Court of Irregularity : As, that the Original &. 

was not returned by him, who was Sheriff. R. 1 Sal. 265, 
Nor a Thing, which was his own Default, as a Defect in his Plea, M, 
692. AT . 
Nor a Thing, which tends to his Advantage, if it was not by the Court 
Default. R. 5 Co. 39. 6. 1 Ral. 760. J. 10, 13. K. Cro. Car. 437. l. 
1 Vent. 60. 2 Sand. 42, 45. | 


. 


(3 B. 17.) Scire facias ad audiend Errores. 

If the Defendant in Error does not appear upon the Return of the Sir: 
Jacias, another Scire facias iſſues. | 

If he does not appear at the Return of the ſecond Scire factias, the Judy 
ment ſhall be reverſed ; for two Nichils amount to a Garniſhment. Yel. 11; 
Hide Poſt, (3 L. 9.) | 

If the Defendant appears, the Plaintiff muſt affign' his Errors, or by Rut 
with the Clerk ſhall have Day for it 'till another Term. II. 7. 

And if he does not, the Defendant may have a Scire facias guare Ext 
rion non Cc. and if the Sheriff returns Nichil habet, a ſecond Scire fac 
having 15 Days between the Teſe and Return. Cr. El. 706. 

If the Sheriff returns Scire feci, or otherwiſe, at the Return of the & 
cond Scire facias, the Defendant may give a Rule to aſſign his Errors, and 
if the Plaintiff does not aſſign them, the Judgment ſhall be affirmed. t 
Intr. 4. 2 Leo. 107. 4 . 

If a Defendant in Error dies, a Scire facias goes againſt his Executor, a 
upon Scire fect or two Nichils returned, the Plaintiff ſhall aſſign his Eros 
and if it be erroneous, the Judgment ſhall be reverſed. R. Tel. 113. 
In Error upon a Quare Impedit, if the Defendant. takes out a Scire fa 
quare Executro non Ac. which is returned Scire fect, at the Day of the Kt 
turn, the Plaintiff may affign his Errors, tho' the Scire facias was ge 
and not ad affignandum Errores. R. Dy. 77. a. be 

If the Plaintiff in Error was outlawed before Error brought, and af 

Appearance by the Defendant, he does not aſſign Errors, the Defendant mi 
=—_ out a Capias Utlagatum, and need not have a Scire facias, R. Cu. 1 
706. „ | 


+ 
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If the Plaintiff, outlawed, appears to aſſign Errors, he ſhall be committed, | 
till he finds Bail for the Outlawry, and alſo for Satisfaction of the Party. 
Cro. El. 707. | | | 
1 che Defendant, in Error upon a Judgment for Land, appears and is 
not the Tertenant, a Scire facias ſhall be awarded againſt the Tertenant, 
before the Judgment reverſed or Errors examined: As, in Error upon a Fine 


againſt the Heir of the Connſee, Dy. 321. | 
So in Error upon a Common Recovery, R. 3 Mod. 119. 


(3 B. 18.) Pleas to Errors aſſigned. 


When the Defendant appears, if the Plaintiff aſſigns Error in Fact, the (3 — *. 
Defendant may join Iſſue upon the Fact. 1 Lev. 80. 5 a * 
If he pleads In nullo eſt erratum, he admits the Fact aſſigned for Error. 
R. Tel. 57. R. 2 Lev. 38. 
But if the Fact aſſigned for Error is no Error, In nullo eft erratum is a 
good Plea, for it is in the Nature of a Demurrer, and refers the Matter to 
the Judgment of the Court. R. Tel. 58. R. 2 Cro. 521, 1 Lev. 311. 
As, if the Error is that A. returned upon a Panel, was afterwards ſworn 
upon the Takes ; for it is contrary to the Record. R. 2 C. 28. 
That A. was returned in the Panel and B. ſworn. Sho. 49. 
So, if the Plaintiff aſſigns Errors in Law, the Defendant may plead In 
nullo eft erratum. | | 
After In nullo eſt erratum pleaded, if the Plaintiff diſcontinues, he ſhall 
have no new Writ of Error, as he may where he diſcontinues before Plea. 
(Vide Pr. Reg. 200. . 
If the Defendant dies after In nullo eff erratum pleaded, the Court may 
reverſe the Judgment without a new Writ of Error, for the Writ does not 
abate. Sho. 186. | 


After In nulio eſt erratum, Aſſignment of general Errors ſhall not be 
amended. 2 Mod. Ca. 304. | . 


So the Defendant may plead a Releaſe of Errors c. Sho. 50. Aſh. (3B. 19.) 
4232; WE | KV — of 
ts an Heir in Error againſt him, tho' he has Nothing in the Land. 1 Rot. 
766. 1. 15. 15 | 2 
And if Several fue and have Judgment againſt them, and bring Error, a 
Releaſe of one Plaintiff is a Bar. 3 Mod. 135. 2 Rol. 412. J. 12. 2 Cro. 
117, | 7 8 0 | 8 
So, if there are ſeveral Judgments againſt ſeveral Defendants in Treſpaſs, 
and they join in Error, a Releaſe of one is a Bar. 2 Rol. 411, J. 50. = 
But a Releaſe by one of the Defendants in Error is no Plea againſt the 
others. R. 3 Mod. 109, 135. R. 6 Co. 25. 6. 5 
Tho' they were all ſued jointly and for a perſonal Thing. R. 3 Med. 
109. R. 2 Cro. 117. . 
For he, who releaſed, may be ſummoned and ſevered, where Summons 
nd Severance lie in the Original Action. 6 Co, 25. 8, | wr 
So, where there is Judgment againſt Several for a Thing in the Realty, a 
Releaſe of Errors by One is no Bar againſt the others : As, upon a Judgment ; 
jan Partition, R. Cro. El. 65. PR 
A Releaſe of Errors pleaded after the Eſſoin-Day, and before the Qyarto die 
, muſt be puis darrein Continuance. R. 2 Cro. 243. is 
If a Releaſe of Errors is pleaded, the Judgment ſhall be 2yod the Plaintiff 


in Error nil capiat per Breve, not that the Judgment ſball be reverſed, when 
ig erroneous. R. Sho. 50. | N | : 


* 


SO, 
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So, if the Releaſe' is miſpleaded, or found againſt the Defendant, the 
Judgment ſhall not be rever ſed. except where Error appears upon the Recorg, 
Semb, 1 Sal. 268. 

If Error in Fact is alledged, which does not appear by the Record, ng z 
confeſſed by the Party, the Court ex Officio award a Certiorari ad informa 
Conſcientiam, Per 3 J. Holt cont. 1 Sal. 263, Mod. Ca. 113. 206, 

So the Defendant in Error may plead, a Fine after the Land recovered and 
five Vears paſſed. R. 1 Rol. 766. l. 10. a 

So a Releaſe by the Demandani of his Right in the Land, tho' the Defer. 
dant bas Nothing i in the Land. 1 Nol. 766. J. 20. 

Or Baſtardy of the Demandant, where it is material, 1 Rol. 766, / 17 


(3 B. 20. Judgment in Error. 


If the Judgment, upon Writ of Error, be affirmed, the Court, who affin 
it, 2 alſo give Judgment for Coſts for Delay of Execution. 2 Sand. 22 
4 127. 
And may award Execution by Capiat, Fieri faciss, or Blegie, without ; 
Scare facias. Cro, Bl. 707. Lide Execution, (I. 1.) 
If the Judgment, upon Writ of Error, be reverſed, the Court, who reverþ 
it, ſhall give the ſame Judgment, generally, as the rer Court at firſt ought 
20 have given. 2 Sand. 256, 1 Sal. 401. 
As, if a judgment in B. R. for the Defendant in EjeQment i is reverſed u ed 
Parliament, Judgment ſhall be there given that the Plaintiff recover his Tem, R 
| . 64 Mod. 127, 8. Ca. Parl. 57. 1 Sal. 403. Carth. 180. Skin. 575. 
3 3 And if the Parliament omits or refuſes ſuch Judgment, B. R. cannot i ot 
ID |  terwards give it, for by the firſt Judgment the Court has executed its Author, th 
R.. 4 Med. 127. Ca, Parl. 57. 1 Sal. 403. 
So, if Judgment in C. B. for the Defendant in Treſpaſs i is reverſed iB Ju 
this Court hal give Judgment for the Plaintiff. 2 Cro."206. R. 1 Sal. 202, fta 
401. 
1 So, if Judgment in C. B. that the Writabate is reverſed in B. R. this Cout for 
thall give the fe ſame Judgment as C. B. ought to have given. 2 Sand. 10. 
2 Inft. 23. 4 Inft. 72. 8 1 H.7. 18. - lot 
So, if 1 in Malis is reverſed there. 2 Sand. 257. 1 Ven. 61, 
So, if the laſt Judgment in Account in an inferior Court is reverſed il 
B. R. a Capiar ad comftendam ſhall be ſued out of B. R. R. Cro. El. 8. 
So, if Judgment in Jreland in Ejectment for the Defendant is reverſed i 
225 8 7 ſhall give Judgment for the Pin. "60 Car. 511. ide Ib 
G. 
So, if a Judgment in the Huftings is reverſed in | Error befor Comnib be 
ſioners aſſigned. R. 2 Sand. 2 56. 
Or Judgment in an inferior Court is reverſed i . Ecror i BR. RK 
- 
| 2 But if 1 in n B. R. is reverſed in the Excl nber, the le 
* Dod (hall be remanded by the Se. 27 El. for the Exc bas po Auth 
IR but d affirm or reverſe the Judgment of B. R. Cont. it it is upon a (ped Pa 
| Verdict. 1 Sl. 4 F : * 50 
And therefore, if ere is udgmeat in Treſ fs, upon a Demurrer, fo . 
Defendant in B. R. which et in the * Chamber, the Rem as 
; ball. beremanded, and B. R. ſhall award a Writ of Inquiry, e 
. "dts  +final Judgment thereon. R 2 Cre. 206. l. 76. 4 Mod. 125. Sal. 40% 
—_— 7. | 80 the Record ſhall be remanded where the Plaintiff in Error is pool 
| * 2 Ad. 143. | 
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So if Judgment in C. B. for the Plaintiff is reverſed in B. R. in Error by 
the Defendant, there ſhall be Judgment for the Reverſal only. R. 1 Sal. 
” Judgment is reverſed for Error, the Whole ſhall be reverſed : And there- 
fore where the Declaration is upon ſeveral Counts, and Judgment for the 
Plaintiff, it cannot be reverſed for Part, if there is Error only in one Count, 
and ſtand for the Reſidue. R. 1 Sal. 24. R. Carth. 235. 

So, it ſhall not be reverſed quoad one Defendant and remain againſt the 
others, who are charged with him: As, if there are three Defendants, and 
one is an Infant, it ſhall not be reverſed guoad the Infant only. R. Sti. 121, 
125, A. 74. bs 

So, if one is dead. 1 Rol. 775, J. 12. 

80, if it is reverſed for a Fault in one Particular of the Writ, it ſhall be re- 
verſed for the Whole. R. 1 Rol. 2. 1 Rol. 775. l. 5. Co. Car. 471. 

But a Judgment given upon the Common Law as to Part, and upon a 
Statute as to other Part, may be reverſed for ſo much as was founded u 
the Statute, if it is erroneous; and ſhall ſtand for the Reſidue. 1 Sal. 24. 
So Judgment in an Information Qui tam &c. may be reverſed as to the 
Informer, and ſtand for the King. R. Mo. 56 5. | og. 

80 a Fine may be reverſed for Part, and ſtand for the Reſidue. R. Cro. E.. 
469. N. Jen. 3. N. Skin. 343, * 

So a Fine of Land of Ancient Demeſne, and other Land, if it is reverſ- 
ed for the Land of Anciem Demeſar in a Writ of Deccit, ſhall ſtand for the 
Reſidue. N. 1 Rob. 775. l. 45. Vide Ancient Demeſne, (E. 2.) 

So where there are diſtin Judgments, one may be reverſed and not the 
other; As, a Judgment quod computer, and afterwards a final Judgment; if 
this is reverſed, the Judgment quod computet ſhall ſtand. 1 Rol. 776. J. 40. 

So, if Error is brought upon the Principal Judgment, and alſo upon the 
Judgment in Scire facias, and the laſt Judgment is reverſed, the firſt ſhall 
fand. 1 Rol. 776. I. 45. | 5 

If feveral Damages are given, it ſhall be reverſed for one Count, and ſtand 
for another and Coſts, R. 2 C. 343. Yue 2:54 
* 1 Judgment is reverſed in Error, the Party ſhall be reſtored to all he has 
And a Writ of Reſtitution ſhall be awarded to inquire what Profits the 
Plaintiff, who recovered, has taken Colore Judicii predif?, and for the Da- 
mages 2 by ſuch Inquiſition the Defendant ſhall have Execution. R. 
2 Cro, 608. | 

And 7 is ſufficient to ſay all Profits taken Colore Judicii, without ſaying 
fince Execution; fer the Plaintiff might have entred and taken the Profits 
before Execution ſued, R. 2 Cro. 698, $84” 

And the Writ of Reſtitution ſhall not be avoided by bringing the Value, 
for which the Goods were ſold, into Court, or paying it to the Defendant, 
for perhaps they were ſold under the Value. 4 Med. 161. 1 

But All Profits a Tempore Judicii will be bad. R. 2 Cro. 698. 


without a Scire facias. R. Sho. 261. 
As, if a judgment upon an Indictment for Barretry is reverſed aſter the 
Money levied and paid to the Collector, a Writ of Reſtitution ſhall not be 
| awarded againſt the Collector. R. Sal. 587, | n 


"Re. 


So where the Money appears upon Record to be levied and paid to the 
ay” the Defendant ſhall have Reſtitution without a Scire facias. N. Sal. 


But there ſhall be vo Writ of Reſtitution againſt a Stranger to the Record, = 


Vor. v. _ SANs ITY I 
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Fide Lale. | 


Pleas, - 
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" Tf the Plaintiff after a Recovery i in E jectment is difſeiſed, or makes a Fee. 
ment, and then the Judgment is Le of „ a Writ of Reſtitution ſhall not be 


awarded againſt the Diſſeiſor or Feoffee. Sal. 587. 
If the Money is levied by the Sheriff and not paid to the Plaintiff a Wii 


of Reſtitution ſhall not be awarded againſt the Sheriff without a Scire faciy 
Sal. 5 88. 


(3 C) Pzoceeding in Eſcheat. 


N Eſtheat the Plaintiff muſt count, that the Land was held of him, or hi 
Anceſtor, and the Tenant died without Heir. Raſt. Ent. Eſcheat pl. 1. 2 
That the Tenant was outlawed, or ha nged for Felony. Raft. Eſcheat Pl b, 
E. M. B. 144. H. 
And the Writ ſhall ſay ſuſpenſus per Collum, tho' the Tenant died af 
Judgment before Execution. F. N. B. 144. * 
In Bar the Tenant may traverſe the Tenure. 4 Co. 11. 4. Nef. Eſched 


' "a 
4 Or plead chat che Land deſcended to himſelf or another, Raſt, Ehe 


3, F. 
1 Sila of Servioes allege in the Count is not traverſable, 46 1.4 


(3 (3 D) Proceeding in kalſe Judgment. 


Wit of falle Judgment lies where an erroneous Judgment is given i 
any R not of Record, in which the Suitors are Judges. F. 


18. is; © 
Falſe Judgment lies for Miſprifon in a Cuſtomary Claim, tho? it is ot 


claimed by the Common Law. R. Me. 854. 


Upon a Judgment in a Court of Record, there ſhall not be a Writ of fil 


Judgment, but a Writ of Error. Vide Ante, (3 B. 1, &c.) 
If there are no Suitors, by whom the Plaint may be certified, there ſul 


not be falſe Judgment: As, i in a Copyhold Court, in which, upon an erroneo 


Proceeding, the Copyholder muſt ſue to his Lord by Petition, F. NI 


18. H. 
A Writ of falſe Judgment upon a J udgment in the Sheriff's Court is in t 


Nature of a Recordari. F. N. B. 18. A. B. 


Upon a Judgment in another Court, not of Record, it is in the Nam 


of an Accedas ad Curiam. F. N. B. 18. D. 


And it may be ſued by any one, againſt whom falſe Judgment is gr 


Huis Heir, Executor, or Adminiſtrator. - 


Or by Tenant there by Reſceit. F. N. B. 19. 1 
Or by any one, who has Damage, tho' the other Defendants do not jou, 
as they ought to do in Error. R. Mo. 854. 
| IP againſt the Party. to the Judgment and the Tertenant. E N 
18. C0. 
Or againſt the 7. 1 only, without naming him who was Party to i 
Judgment. F. N. B. 18. J. | 

When the whole Record is certified, and not before, the Plaintiff 1 
aſſign his Errors. F. N. B. 18. J. 
* And chall have a Scire facias ad audiendum Errores, as in Error. Fl 


B. .. 


Or, if the Defendint has Day by the Roll, the Plaintiff may aſſign En 


without a Scire facies againſt him. F. N. B. 18. F. 1 


FETAL 
If the Defendant makes Default after Appearance, a Grand Cape &c. ſhall 
iſſue againſt him. F. N. B. 19. B. 6 
And if he cannot ſave his Default, or makes a ad Default, the Judgment 
ſhall be reverſed. F. N. B. 19. B. 5 
If a Writ of falſe Judgment abates, or the Plaintiff is nonſuited, the 
Defendant ſhall have a Scire facias Quare Execution non. F. N. B. 18. F. G. 
The Writ of falſe Judgment ought to be ſerved in Court. 6 H. 7. 16.9. 
And if the Lord refuſes to hold his Court, a Diſtringas tenere Curiam 
oes againſt him. 6 H. 7. 16. 4. x 


5 The Writ, being ſerved, ſhall be a Superſedeas to all Proceeding there. 


GH. 7. 15. b. 


(3 E) Pzoceeding in Formedon. 
(3 E. 1.) Proceſs. 


FOR MEDON lies in Diſcender, Remainder, or Reverter. : 
Wöben it lies or not, and the Nature of the Writ, Vide F. N. B. 211. L. 
212, &c. N 

The Proceſs in Fur medon is Summons, Grand and Petit Cape, as in Dower. 
{Vide Com. Att. 2 17. Edit. 1695.) Vide Ante, (2 V. 1.) 

At the Return of the Summons the Tenant or his Attorny may caſt an 
Eſſoin, which ſhall be adjourned to the 1 5th Day after. | 

And every Defendant may caſt a ſeveral Eſſoin, far the. St. W. 1. 43. does 
mot extend to an Efloin before Appearance. R. Hob. 8. Vide Ante, (2 V. 1.) 
If the Tenant does not appear at the Return of the Sumtnons, or Day to 
which the Eſſoin is adjourned, a Grand Cape iſſues. ; | 

And by the Sz. 32 H. 8. 21. and 16 Car. 6. It ſeems that the Grand Cape 
and Summons reſpectively have Return upon the gth Return after the Tefte 
incluſive. | 

At the Return of the Grand Cape the Tenant may fave his Default by wa- 
ing his Law.of Non Summons &c. Vide Ante, (2 V. 1.) | 


(3 E. 2.) Count. 


If the Tenant appears upon the Summons, or a Day is given by Eſſoin, or 
if he appears at the Return of the Grand Cape, and the Demandant, upon 
waging his Law of Non Summons, releaſes the Default, then the Demandant 
ſhall count. | | 


In a Formedon.in Diſcender, if Huſband and Wife were both ſeiſed in Tail, 


Life, he muſt make himſelf Heir to him in Tail only. Reg. 239. 4. 
The Demandant muſt make himſelf Heir to him; who was laſt ſeiſed 


by Force of the Entail. 8.Co. 88. 5. Dy. 216. 4. F. N. B. 212. F. 216. 
C. Reg. 238.3. | | | : 


And muſt mention every one in his Pedigree, who was ſciſed; or had a 


212. F. 


And every one, ho was ſeiſed by Force of the Entail, ought to be named 
Sen and Heir, or Brother and Heir &c. 8 Co. 88. 3. F. N. B. 212, F. 


But if an Heir, who ſurvived his Anceſtor, died before he was F | 


ſeiſed, it is ſufficient to name him 8 ithout ſayi r. | 
A ee on, without ſaying Heir, 8 Co. 88. 6, 


1 tis a ſafer Way. N N. B. 812. F 
I 15 1 So 


| Yet if he is named Son and alſo Heir, it does not prejudice. 80. 88. 4. 
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(3 E. 2.) 


In Formedon 
in Diſcender. 


the Iſſue muſt demand as Heir to both, if one was in Tail, the other for 


Right deſcended to him by Force of the Entail. 8 Co. 88. 4. F. N. B. 
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43 R. 3.) 
In Remainder, 
or Reverter. 


n 


F LOL DT ADE K 

So the Demandant muſt ſhew him, who was-latt ſeifed, to be Heir to the 
Donee. 8 Co. 88. 6. 
8 it is not ſufficient that he is named Sen, if lie is not alſo Heiy. 80. 

So, if the Demandant claims as Couſin and Heir, he muſt ſhew how 
Couſin. F. N. B. 216. C. 

Ia a Formedon by Hoſband 3 the Deſent muſt be alledged to th 
Wife only. Fb. 1. Vie 
But if a Son dies in the Re tions of his Anteſtor, he need not be namel 
in the Pedigree. F. N. B. 212. F. 8'Co. 88. 6. Cro. Car. 435. 

So, if a Son furvives, and is ſeiſed and dies without Iflue, his Brother nee 
not ſhew that he died without Iſſue, but it is ſufficient to name himſelf $,, 
and Heir. F. N. B. 216. C. Ree. 238, 'F 

So, it is ſufficient, if it is not fai by expreſs Words, that the Anceſto 
dead; for Son and Heir ſuppoſes it. Neg. 243. a. 


In Formedon in Remainder the Demandant ought to mention all meſne Re. 
' mainders. 8 G. 88. 4. 
ie Fermedin iv Reanindes nun ay ches the prive Donee died wit 
ue. Reg. 239 
80 in Armed in Revertet, a3 Het, hs muſt mention his Pedigree fon 
the Donor. 8 Co. 8B. 4. 
And in Fifnitdon in Reverter, he muſt alledge the Epplkes in the Dum 
and in the Donee. F. N. B. 226. C; 
Ry. the * — in Tail diſcontinued, the Formedon ſhall fay, Remanſt Ju, 
not, ad T. ene menta remahſertent. 8 Go. 86. 2, 
1 5 if the Remainder is executed, the Demandant ſhall have a Fern 
in D: 3 1 mentioning the precedent Remainders. 8 C. 8, 
24 2 
x. in os + in Remainder, ot Revetter, the Demandant need not nne 
the Iſſues of the Donee, but it is ſufficient to ſay, eo quod the Donee di 
without Iſſue. Dy. 216, a, 8 Ev. 88. 4 
And in Formedon in Remainder, or Ne by Huſband and Wife, th 
Reverter may be alledged to che Wife only, or to both. R. Hob, I. 


(3 E. 4.) Pleas. 


After Count, the Tenant may imparl. 
And after Imparlance (at leaſt after a ſpecial Imparlance) may demand 
View. Lut. 867. Vide Ante, (2Y. 3.) 
And after View may caſt an 2 Vide Ante, (a V. 3. 
At the Day given by Effoin, the Demandant counts de novo, and the To 
nant may im 
At the, Day by Itmparlance, the Tenant muſt plead or vouch, 
Hie may plead in Abatement, as in other real Actions. Vide dae 
He may Dlcad 3 in Bar the general Iſſue, Ne dena pas. Lut. 851.0 
Or a ſpecial Plea: As, à Common Recovery. Ney 1. 
| Gift after Diſſiſn, and a Recovery by the Diſiſee ſubſoquent to the Gif 
An Exchange by the Anceſtor of the Demandant with the The Ave or of i 
Tenant for thi Lands, ;rg ry the Demandant bas the Lands given in er 


change. (Vide Co, Lit. 3 
and after the Gift a Remitter fo the pr 


84. 5 
n Eſlate * to the G % 
Eftate. 
OT the Donor 16s feiſed after the Gift, and made an Eſtate to the Tet 
in F 
Warratlh 


"Pt RtAD-E A 


ty, by Way of Rebutter. (Jide Co. Lit. 384. 5. 385. a.) 
* 5 in Diſcender, a Fine with Proclamations, (Vide Co. Lit. 


37G) a Feofſment with Warranty and Aﬀſets. 7 ide Co, Lit. 374, 375» 


I b „ | 1 
yr - Formedon in Remainder, or Reverter, a collateral Warranty. (Vide 


Co. Lit. 372.) x | | | 
Or, a Fine and Nonclaim for 5 Years after Title accrued. (Vide Co, Lit. 


. 6. 
. : Fine with Warranty, which deſcended upon the Demandant. Lut. 


52. b, 
15 the Fur medon is of a Moiety, tho' it ſhews the Uſes of the other Moie- 


ty, the Defendant need not plead but to the Moiety demanded. Sav. 86. 


(3 E. 5.) Voucher. 


If the Tenant vouches, a Summons ad Warrantizandum iſſues againſt the 
Vouchee, returnable at the ninth Return after. (Vide Com. Att. 217. Edit. 


169 5. 


riculo, and at the Return of the Seguat the Vouchee may be eſſoined. 
Then the Demandant counts againſt the Vouchee, who may imparl, plead, 


and vouch over GG. 6 | 
(3 F.) Proceeding in Partition. 
3 F. x.) The Proceſs. | 


HEN Partition lies, between whom and how it ſhall be made, Vide 

2 Parcener, (C. I, &c.) | 5 $2 WW 
The :Proceſs in Partition is Summons, Attachment and Diſtreſs infinite, 

F. N. B. 62. M. 1 Brownl. 1 56. | | 

At the Return of the Summons, each Defendant may caſt an Eſſoin. 

1 Brownl. 1 56. | | 


Or, if he does not, then at the Return of the Pone. Com. Att, 168, 


upon which he ſhall be amerced to five Pounds, which ſhall be doubled roties 
guoties, Comp. Att. 168. Fo REES 

If one Defendant caſts an Eſſoin, the other may have another Eſſoin; for 
the 3 W. 1. 43. does not extend to an Action for Diviſion of Land. R. 
. ... | | | 


167.4. Vide Parcener, (C. 6.) 


7 


Tenants in Common. R. Cro. El. 743, 759. © * 23 


_ "=P 
;* 


. 3 F. 2.) Declaration. | = . 


= 


| When the Defendant appears, the Plaintiff declares againſt hin: 
Declaration by one Parcener or Jointenant againſt the others, muſt ſhew 


But not where they are Tenants in Common; for they claim by ſeveral 
Titles, and one is not conuſant of the other's Title. R. Co. El. 64. | 


Vor. V. 44 So 
5 


And if Nichil is returned, an Alias, Pluries, and then a Sequat” ſub ſuo Pe- 


If the Defendant does not appear upon the Pore, a Diftringas ſhall iſſue, 


A Writ of Partition muſt be againſt the Tenant of the Freehold. Co. Lit. 
But it is ſufficient that the Writ is. general, tho” it is by Jointenants, or 


bow they are Parceners or Jointenants. Cro. El. 64. Vide Ante, (C. 34.) 
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. 
So, if they are Parceners &c. a Declaration, which ſhews that it was the 
Inheritance of the Common Anceſtor in Tail, is ſufficient, without ſa 


how the Eſtate-Tail commenced. R. Dy. 79. 6. t 


But, if the Declaration ſays that the Plaintiff and Defendant were ſeiſel 
in Fee, where it is found, that the Defendant has only in Tail, the W 


lit 
abates. R. Cro. El. 760. 2 


(3 F. 3.) Plea. 


To the Declaration the Defendant may plead Non tenent infimul. 

But by the Sts 8 D. 9 W. 3. 31. Plea in Abatement ſhall not be admitted in 
Partition : | 

And a Writ of Partition ſhall not abate by the Death of Defendant: 
So the Defendant cannot plead another Writ of Partition depending brough 
by him againſt the Plaintiff. R. 1 Brownl, 158. | 

Nor, Non demifit, for this amounts to non tenent infimul. R. 1 Brom 
157» | \ 


(3 F. 4.) Judgment. 


After Confeffion of the Action or Iflue tried for the Plaintiff, there (hull | 
Judgment quod Partitio fiat. Co. Lit. 167. ö. | 

* thereon a Writ ſhall iſſue to the Sheriff to make Partition. Co, Ii 
167. 6. | * 6 ä f 
| Upon, this Writ the Sheriff ought to attend with the Jury in Perſon. Li 

Sec. 248. ate | 

But now, by the Sf. 8 &. z. 31. If the Sheriff is ſick &c, the Unis 

ſheriff with two Juſtices of the Peace may make Partition: 
And they are obliged to attend, on Pain of 5 l. and ſhall have Fees &. 
The Sheriff, after Notice to the Parties, in their Preſence, f intereſe wh 
rint, muſt by the Oath of the Jury divide the Tenements into equal Patt 
with Regard to the Value, and deliver one Part to each Parcener in Sen. 
ralty. Co. Lit. 167. 6, | : 
So he, who officiates as Underſheriff with two Juſtices, ſhall do under th 
St. 8 G gW. 3. KR. per C. B. M. 6 Geo. | 

And if the Manor to be divided lies intermixt with other Lands, ſo that te 
Jury don't know the Limits, Quantity &c. of the Tenements to be divide, 
and the Owner of the intermixt Lands will not ſhew the Certainty of i 
Land, yet the Jury ought to make Partition as well as they can. - Dy. 266.6 

After Partition made, it muſt be returned to the Court, under the dc 

of the Sheriff and twelve Jurors, Lit. Sec. 249. 

After Return of the Partition by the Sheriff, there ſhall be final Judgmes 
Partitio prædicta ſtabilis imperpetuum teneat', Co. Lit. 168. a. _ 
So by the St. 8 & 9 V. z. 31. If no Tenant enters his Appearance wii 
15 Days after the Return of the Attachment, upon Affidavit of Notice to th 
Tenant, and Copy thereof left with the Tenant of the Land 40 Days beiir 
the Return (if he be not Demandant) the Plaintiff may declare, and de 
Court examine his Title G. and give Judgment by Default with a Wil 
Partition to ſet out his Part in Severalty: . ' 

And after ſuch Writ executed upon 8 Days Notice to the Tenant of b. 
Land, and returned, Judgment final ſhall be given, which ſhall conclude il 
Perſons after Notice, tho not named in the Proceeding, and tho' the 
of the Tenant be not truly ſet forth 
Provided if any within a Year after Judgment, oraf Infant, Covert, M. 


Hane, or out of the Realm, within a Year after Inability removed, by Motion 


lber 


No 


Pa 


„ 


ſhew a probable Bar, or that the Plaintiff had not Title to ſo much, the 
Court may admit him to plead &c. or if he ſhews an Inequality of Partition, 
the Court may award a new Partition, | 


(36) Pꝛoteeding in Perambulatione facienda. 


Writ de Perambulatione facienda lies, when two Lords are in Doubt of 
the Limits of their Lordſhips, Vill, &c. and by Conſent appear in 
Chancery, and agree that a Perambulation be made between them ; their Con- 
ſent ſhall be inrolled in Chancery, and thereupon a Writ de Perambulatione 
facienda ſhall be directed to the Sheriff to make Perambulation, aſſump?” 
fecum 12 Militibus &c. per Met & Dwoiſ* &c. F. N. B. 133. D. 134. C. 

Or the King may grant a Commiſſion to others than the Sheriff to make 
Perambulation. F. N. B. 134. A. 
And if the Parties cannot appear in Perſon in Chancery, a Dedimus Pofe- 
atem may iſſue to take their Conſent, which ſhall be certified, and there- 
upon a Commiſſion or Writ ſhall be awarded. F. N. B. 134. C. : 

So it may be awarded to make Perambulation of two or three Counties. 
E. N. B. 134. B. | . 

80 to make Perambulation of a Foreſt. Vide — (G. 1.) a 

The Return upon ſuch Writ or Commiſſion ought to aſcertain the Divi- 
ſion by Metes and Bounds. 7 2 
And Perambulation made binds all Parties to it and their Heirg, if the 
Parties have a Fee. F. N. B. 134: 4. . 2 
But Perambulation by Conſent of the Tenant for Life daes nat bind hic 
in Reverſion. F. N. B. 134. B. 


| Proceeding in Pone, Vide Pop, (3 K. 6.) 


(3 H) Pꝛoteeding in Pꝛohibition. 


ROHIBITION is an Action founded upon an Attachment for a Con- 
tempt, where the Defendant proceeds after a Writ of Prohibition ſerved 
upon him. | 82 
FAnd the Plaintiff muſt fue qui fam ec. becauſe a Contempt to the King 
is ſuppoſed. 12 Co. 61. Vide Probibition, (I.) 


If ſeveral Writs of Prohibition are ſued againſt divers Perſons in the ſame | 


Suit, he muſt declare againſt them ſeverally. F. N. B. 40. J. 
So, if the ſame Writ is ſerved in ſeveral Counties, and they proceed ſe- 


verally. F. N. B. 40. J. | | 
Prohibition, where the Complaint is ſeveral. 


So, Several cannot join in 
K. Cro. Car. 162. | | | 

So the Plaintiff muſt alledge a Venue, where the Prohibition was ſerved, 
and the Proceeding in Contempt was, otherwiſe it will be Error, tho? there 
was Judgment upon a Writ of icy and Damages found. R. 1 Vent. 
348, 350. Raym, 387. . Jon. 128. „ | 


= 
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"Door. 1 Brownl. 158. 2 Med. 265. 


But upon Default after Continuance, there ſhall be a Diſtringas inſtead d 


there ſhall be Proceſs to inquire of 4 Points. R. Mo. 


ſhall not have an Eſſoin. R. Cro. Car. 344. 
If the Defendant caſts an Efloin, the Plaintiff ought to adjourn it for ij 


9 A D K R. 


(3 1) Pzoceeding in Quare Impedit. 


(3 L 1.) The Proceſs. 


LL Writs of Advowſon of a Church, vis. Right of Advowſon, Nur 
Impedit, and Aſſiſe of Darrein Preſentment, by a common Perſon (hal 


be in C. B. Reg. 29, 30 


But a Quare ESPE by the King may be in B. R. or C. B. F. N. 
32. E. 

2 The Proceſs in 3 8 is Summons, Attachment, and Diſtrek, 
1 Brownl. 158. 2 Inft. 1 
And by the Common La it was Diſtreſs infinite. 2 Inft. 124. 

But now by the Sf. 52 H. 3. 12. Marl. If the Defendant does not appey, 
nor caſt an Efſoin on the firſt Diſtreſs; or before, there ſhall be Judgmen 
for the Plaintiff, and a Writ to the Biſhop. - 2 It. 124.. Dy. 353. 
1 158. 2H. 4. 1,6. 

'  Tho*-upen the Summons or Pone, the Defendant was not ſummoned, bu 


Nibil returned. 1 Brownl. 158, 2 Inſt. 124 
By the St. Marl. the Sheriff ought to make 88 by good Summonen, 


and return their Names upon the Original. 1 Brownl. 158. 


And if the N does not do it, b lies againſt him. 1 Brownl, 16, 


Dy. 353. b. 
The Summons ſhall be ſerved upon the. Defendant, or at the Church 


And if he be not actually ſummoned, there ſhall not be Jodgmeat Upon 
Default at the Diſtreſs, R. 1 Mod. 248. 2 Mod. 264. 

If there are two Defendants, and one does not appear &c. upon the fil 
Diſtreſs, the Plaintiff ſhall have Judgment and a Writ to the Biſhop, tho' the 
other Defendant appears, and perhaps ſhall have a Writ to the Biſhop alk. 
2 Inſt. 124, 5. R. Bendl. pl. 156, 

And if all the Defendants make Default upon the Diſtreſs, the Plaintif 
ſhall have Judgment againſt all; for all are ſuppoſed Diſturbers. R. M6. 8. 


a Petit Cape. 2 H. 4. 1.6. 
But before a Writ to the Biſhop, the Plaintiff ought to make Title, a 
5. Vide Poſt, (31.1 
Shall make Title. Bend. pl. 136, 207. 
At the Return of the —— or Pone, the Defendant may have ti 
common Eſſoin. 2 Int. 125. 1 Brownl. 159, Vide Ante, (2 V. I.) 
Or an Eſſoin de malo Lee, Semb. 2 Inſt. 124. 
And if there are ſeveral Defendants, one may be eſſoined after anothe. 
1 Brownl. 159. 
e l dot have an Eſſoin de Servitio Regis, in Ti 
Jann or ultra Mare. 2 Inſt. 125. 1 Brownl. 160. 
Nor ſhall have Protection, nor his Age. 1 Brownl. 160. 
80 by the St. 12 Ed. 2. St. 2. after Default and Reſummons the Defends 


Days, otherwiſe he ſhall be nonſuited. 1 Brounl. 159. Dal. 81, 2. 
And at the Day given by the Adjournment the Defendant need not appch 


nor before the Return of the Diftiringas. 1 Brownl. 1 59. 
© By the Common Law, and now by the Sr. Art. ſup. Chart. 15. In Sun 


(000K and Attachments, there ought to be 15 Days excluſive at 11 
1 
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tween the Tete and Return, in which Time, at 20 Miles per Diem, any one 
may come from the extreme Part of England, 2 Inſt. 567. 
By the St. Marl. 52 H. 3. 12. In Darren Preſentment, or Quare Impedit, 
there ought to be only 15 or 21 Days before the Return, 
Or a longer Day may be given by Conſent of Parties. 2 Inft. 124. 
But ſuch Conſent ought to appear upon Record. 2 Inf. 124. 
The Summons ought to be teſted the ſame Day it iſſues, that there may 


be no Prejudice in Reſpect of Lapſe. Reg. 30. a. Bro. Qu, Imp. 151. 


(3 J. 2.) Original. 


An Original in Qzare Impedit may be ſued de Ecclefia, which always im- 
ports a Rectory, or Parſonage. F. N. B. 32. H. 
So it may be by Common Law, or at leaſt by the S?. IF. 2. 5. de Capellis, 
Præbendis, Vicariis, Hoſpital,” Priorat, Abbat' et aliis Domibus, que funt de 
Advocationibus aliorum. 2 Inſt. 363. 2 Rol. 98. 
And therefore of an Archdeaconry. R. 1 Leo. 205. 1 And. 241. 
The Writ ought to name the Advowſon truly as it is, viz. Ecclefia, Vicar” 
&c. F. N. B. 32 H. 33. F. G. ED | 
Vet, if it be in the disjunctive, ad Ecclefiam ffoe Hoſpital', it is good. R. 
Cro, El. 791. 9 | | FE) 
Yet the Writ may be general and the Count 2 : As, if a are Impedit 
be brought by him who has only a Moiety of the Advowſon, or the Advow- 
ſon Medietatis Ecclefie, the Writ may be general, præſentare ad Eccigſiam, 
and the Plaintiff ſhall count upon the ſpecial Matter. F. NV. B. 33. A. 5 C. 
102. 6. 10 Co. 135. bh 
So, if the Plaintiff has only the Nomination, Collation &c. and not th 
Right of Preſentation, the Writ ſhall ſay præſentare, and the Plaintiff ſhall 
ount ſpecially. F. N. B. 33. B. C. D. E. and if it be nominare, it abates, 
4 Brownl. 159. | 
So the Writ may ſay generally, que ad Noftram ſpectat Donationem, and 
the Count declare by what Title, R. Cro. El. 241. R. 3 Lev. 377. 
1 Leo. 227. | : | | 
But if there be a diſtinct Patron and Incumbent of one Moiety or Part of 
a Church, and another Patron and Incumbent of the other Moiety or Part, 
the 2 good, if it is ſpecial Preſentare ad Medietat &c, Ecclefie. R. 
a0 Co. 135. 6. | | 
2 ad Rector Megietat', or Medietat Rector, is of the fame Import. 
GG | | 
In what County it ſhall be brought, Vide Action, (N. 1, &c.) | 
- f it abates by Death, it may be brought by Journies Accompts. 1 Brownl. 
4 5 . | | | , | EFLS * 
4 Summons and Severance lies, if one Plaintiff will not ſue. 1 Brownl. 
158. h | | 

So the Plaintiff may have ſeveral Qyare Impedits againſt every Defendant. 
ide Abatement, (H. FD "8 1 N ws 


n 


O (3 I. 3.) Declaration in Qucbe Impedir. = 
If one Defendarit appears before the others, the Plaintiff declare againſt _ (3.1. 3 
him mul cum &c, 1 Brownl. 1 59. | ; «peed ee and a- 
A Quare Inpedit ſhall be brought by the King, in Right of his Crown, rk 
Upon a Title by Lapſe. N 5 


Or by a common Perſon. a 
| Several, who have the fame Title, may join. My. 184. 
Vor. V. | _ | A 


278 RP EREADSEEL 


A Man, who has. the Nomination, and another, who has the Pref, 
tion, may join, if a Stranger nts. Dy. 48. a. in Marg. 

Or have ſeveral Qyare Impedits. Mo. 49. Dal. 48. 

An Executor or Adminiſtrator may have a Quare Imped:t upon an * 
ance in the Liſe- time of the Teſtator Cc. R. Sav. 95. Lut. 1. Sav. Ill 
1 Leo. 205. 1 And. 241. 
, If a Grant of the next Avoidance be to two, and one releaſes to th 
other, the Releaſee alone may have a Qyare Impedit, R. Mp, 467. 

A Quare Impedit is uſually ſued againſt the Patron, who preſents, th 
Incumbent who was preſented, and the Biſhop. 1 Brownl. 1 59. 

But the Writ does not 5 if the Biſhop is omitted; and therefore j 
will be well to omit him, if the Church js fall. Hob. 320. 

| Yet the Biſhop, if he is omitted, may preſent by Lapſe, except when; 
Ne admittas is ſued by the Plaintiff within fix Montbs. Reg. 31. 4. 6 
Lit, 344. 6. Hob. 320. 

Semb. That the Biſhop may — by Lapſe tho! a Ne admittas be di 
vered within fix 8 but he candot admit the Clerk of the Pary, 
of any other preſented within fx Months. F. N. B. 48. L. 

So the Writ may be againſt the Patron alone, omitting the Incumba 
but then the Plain ſhall not have 4 Writ to the Biſhop to remove hin, i 
he was admitted, pendente Lite. Co. Lit. 344.6. F. N. B. 3 5. C. 

So in a Writ of Right of Advowſon, the Incumbent ſhall not be nand 


Heb. 319. | 
Nor ſhall be removed, if the Plaintiff recovers. Hob. 319. Sav. 19. 
„Soc it may be againſt the Incumbent alone, where the Patron is not & 


ſturbed, nor has Prejudice by the Suit: As, in Quare Impedit upon an Ami 
ance by Simony of the Incumbent. Semb. Lut. 1089. K. 3 Lev. 16, 20 
$0, in Quere Impedit by him who has the Nomination to a Church in k 

Preſentation of an which comes to the King, and he preſeas1 
Clerk, without any Nomination, the Quare Impedit ſhall be againſt tbe l. 
cumbent alone ; for the King cannot be a Diſturber. R. Dy. 48. a. 

So, where the Incumbent is collated. by Lapſe, or is the only Diſturte 
1 Leo. 45. R. 2 Leo. 58. Sav. 108. 

8o, in every Caſe, where the Intereſt or Eftate of the Patron is not &- 
veſted by the Judgment in the Qyare Impedit. R. 7 Co. 26. a. 

And it is ſafeſt not to make more Defendants than neceſſary. Hob. 320 

If the Patron is not named a Defendant, when he ought, if it be u 
pleaded in Abatement, it ſhall not be Error. R. 2 Cro. 651. ” 

So, where the King is Patron, it ſhall be ſued ual © the Preſentec ooh 
Keil. 53. a. | 


. (31-4) The Plaintiff in Quare Impedis muſt alledge a Title to the Advowſa 0 
Title to the ſome one, from whom he claims by Deſcent. Hos. 102. For a Preſets 

| Advowſon. ment without a Title to preſent is not ſufficient. Yau. 57. 

. And generally he . to alledge a Seiſin in Fee. Vide Ante, (E. 19, ke) 
But, chat he was ſeiſed generally, ſhall be intended in Fee. 8 H. 5. 4% 
80 Seilin for Life is ſufficient, Sem. 8H. 5. 4. 6. | 
Or by Purchaſe. 
Or by Grant of the next Avoldatics 8 H. 5. 4. b. Car. I. 
Or by Grant of an Eſtate for Life, ; for Years, or other particular Eat. 

Senb. $ (9-98, e | 
Or he may alledge a Title to the Advowſon in hinſelf. Hob. 102- 
And a Tile to the Advowſon, as well as Preſentment, ought to be 1 

ledged in the Caſe of the King, as well as of a common Perſon. Yau. 5) 

So the King ought to alledge in what Right he is ſeiſed. 1 Leo. 227. F 

he | * 


4. 
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If the Plaintiff claims by a Gift in Tail, he muſt alledge a Title to the | 
Advowſon in the Donor, and derive his Title under the Donee. Hut. 31. 

So, if the Plaintiff claims a Right to preſent againſt common Right, he 
muſt ſhew the Commencement of it: As, if he alledges Preſentations by 
Turns, be muſt. ſhew how this commenced, by Preſcription, Compoſition, 
or otherwiſe. Dy. 299. 3 Leo. 163, 4. . 
pet if A. was ſeiſed of a Manor to which an Advowſon, ws, to preſent 
twice, belongs, Cc. it is ſufficient ; for this ſhews a Preſcription, R. Dy. 

„ 4. 25 

* the Plaintiff muſt ſhew whether the Advowſon be Appendant, or in 
Groſs. Semb. Lut. 1. Vau. 7, 8. | "I 5 
But if the King · intitles himſelf to a Preſentation by a Simoniacal Con- 
tract, it is ſufficient to alledge a Preſentment by ſuch an one, cui de Jure 
fertinuit, without ſhewing what Title he had to the Advowſon; for the King 
is a Stranger to it. Semb. Lut, 1093, EY A 
So, if the Plaintiff alledges that he was ſeiſed of the Advowſon, ſcilicet to 
xefent every firſt Turn, it will be good. R. Mo. 867. 
So the Plaintiff muſt ſhew a Title in himſelf before the Avoidance ; and 
therefore if the Acceptance of a Plurality, by which the Church is void, be 
alledged at a Day before the Grant .of the next Avoidance, by which the 
Plaintiff claims, it will be bad. R. after Verdict for the Plaintiff, Dy. 
29. 6. Bend. pl. 79. ER | | 9 "EF 

If there are ſeveral Plaintiffs, and they vary in Title, the Writ abates. 
If Tanin make Compoſition to preſent by Turns, the Plain- 
tiff in his Count muſt mention the Compoſition, before it is executed. Dy. 
29. a. 

50 in every Caſe where the Plaintiff ſhews a Right to preſent by Turn, 
he ought regularly to ſhew how ſuch Right commenced, by Preſcription, 
Compoſition, or otherwiſe. Semb. Dy. 259. b. 299. 6. | 
And it may commence between Parceners, Joint-tenants, and Tenants in 
ommon, by. Record, or by Deed, RN. 1 Sal. 4.3. 

But after every Tenant in Common has preſented in his Turn, the Com- 
poſition is executed, and it need not be ſhewn, Dy. 29. a. 1 Sal. 43. 

So a Compoſition by Parceners need not be ſhewn ; for it may be without 
Deed. Dy. 29. 4. 1 Sal. 44. „„ 

So, where the Plaintiff claims a Turn to an Advcwſon appendant, he 
need not ſhew the Commencement of the Preſentation by Turns, whether it 
was by Preſcription, Compoſition, or otherwiſe ; for the Appendancy im- 
ports a Preſcription. Dy. 299. | | 

And the Plaintiff may claim the entire Advowſon when it is his Turn. 
R. 1 Brownl. 165. : | 

So in Qyare Impegit by a Grantee of the next Avoidance, he muſt ſhew 
that it is the next Avoidance. Semb, Dy. 129. 6, * 


The Plaintiff in Quare Impedit ought always to all en Preſenthvent b (31.5) 
himſelf, or by his Anceſtor, or ſome other under Wen claims. Van. 5 1 by 
17, 57. Dew | 3 | 

| Tho' the Advowſon be veſted in the Patron by Act of Parliament. bend. 
3 Lev. 436. Cont. 21 Ed. 4. 3. 6: | | 


And regularly a Preſentment ought to be alledged to have been by him 
| who has the Inheritance. 5 Co. 97. 6 | 


And it may be alledged to have been by him, from lainti 
— or 71 n nt rom whom WU 
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80, if a Preſentment be alledged by a Tenant for Life, for Years, or der 
icular Tenant, it is ſufficient for him in Reverſion. 5 Co. 98. 4. 
So, if the Plaintiff ſhews a Grant of the next Avoidance, 2 alledge 
Preſentment by a Grantee, it is ſufficient for him, who claims under te 
Grantor ; for he preſented in Right of the Grantor. R. 5 Co. 97. ö. G, 
El. 518. Mo. 456. Semb. Dy. 106. a. 
2 in Quare 2 a Purchaſer may — a Preſentment by the Ver. 
r. .2 Inſt. 3 
So in =__ Eee by a Tenant for Life, or r Years, it is ſufficient the | 
the Plaintiff alledges Seiſin in the Leſſor, the Demiſe, and a Preſentmen 
by the Leſſee himſelf. Dub. Hob. 28 5. R. 1 Leo. 230. 
The Plaintiff may alledge Preſentments by the Grantor and the Gant 
of a particular Eſtate, and it will not be double. 5 Co. 98. a. Cro. Bl. cf 51d, 
If the Plaintiff alledges a Preſentment, without a precedent Title, he mul 
ſay that it was Tempore Pacis. © 1 Mod. 230. 
But be need not, if a precedent, Title is alledged. R. 1 Med. 230: 
If a Preſentment be alledged by a common Perſon, he. muſt ſay tht te 
Clerk was thereon inſtituted, and inducted. Bend. pl. 297. 
If by the King, or by bim, who _ himſelf by the King, That be wg 
inſtituted, is ſufficient, Bend. pl. 29 
The laſt Preſentment regularly Gail be mentioned, and therefore if the 
Biſhop preſents by Lapſe, upon the next Avoidance, the Patron in um 
Impedit ſhall make mention of That. 3 Leo. 18. Dal. 75. 
TY | But if there be an Uſurpation upon the King, a Grantee of the next An 
3 dance need not mention That, but only the laſt Preſentation by the Kin, 
| 3 Leo. 18. Hob. 140. R. Dal. 75. 


3 1 8 The Plaintiff in Quare Impedit ought to alledge a Diſturbance. 
| ance, And, if it be by an Executor or Adminiſtrator upon an Avoidance i 
| the Life of the Teſtator, a Diſturbance in the Life of the Teſtator is ſufficiut 
R. Sav. 95. Lut. 2. 
But he ſhall not lay i in Retardatione Brecutionis Teftamenti, R. Sav.g 
* 1 Leo. 20 . | 


. 2vo 


(3 I. 1 "OR in Ruare (Tmpedit. 


131.7. To a Declaration in Quare Impedit the Defendants may imparl. 
in Abet. And afterwards may join in Plea, or plead ſeverally. Bro. Qy. Imp. 15 


ment. 
0 165. 5 | : | 
the y The Defendants ſhall plead in Abatement, or to the Action. 


An Ordinary cannot plead in Abatement, or caſt an Efloin, without m. 
king himſelf a Diſturber. Hob. 200. 


; . 2 Abatement the Defendant may plead, that the Plaintiff or Defendatts 
__ a miſna r has a falſe Addition to bis N Name. Bend. pl. 109. 
B P Vaxiance between the Count and Writ. Sal. 559. 


' Tü there ad two Churches, and neither without Addition &c, or, ib 
. tha Chu is miſnamed. Vide Abatement, (H. 19, 23.) 

1 S the Incumbent may plead in Abatement that ſuch an one is not mant 
| ö 78 he ought 0 de. 7 Co. 23. 3. Hob. 316. Vide auß 

But the Biſhop gia plead in Abatement that the Patron is not named 


Hob. 317. — 
So be may plead: chef Ware Impedit depending for the fare | Diſturbues 
K. 1 * 153. — (H. ** 


2 
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| 80, tho it is for another Diſturbance for the ſame Avoidance, R. Hob. 


35 Or adds another Defendant. R. Hob. 138. 
So. he may plead in Abatement Darrein Preſentment. Vide Abatement, 
(H. 26.) | 


So he may plead Plenarty, before the Writ purchaſed, of the Prefentment 
of the Plaintiff himſelf. 2 D. J. 11. 6. 42. S. 20; 
Tho he does not ſay, that the Plenarty was for fix Months. Th. D. J. 11. 
c. 42. S. 20. R. by Common Law ; for by Inſtitution and Induction, or by 
Inſtitution only, againſt a Common Perſon, the Church is full, and the Plain- 
tiff ſhall loſe his Preſentation hac Y:c# for ever. R. 6 Co. 49. 4 
So he may plead Plenarty for fix Months before the Purchaſe of the Writ, 
of the Preſentment of the Defendant himſelf. Th. D. I. 11. c. 42. S. 22. 
Or, of the Preſentment of a Stranger. Co. Ent. 498. 6. 
By the Common Law Plenarty before the Writ 2 any Time was a good 
Plea, 2 Inſt. 360. 
But by the Sr. M. 2. Ff. it muſt be a Plenarty for fix Months. 
And it ought to be fix 2 — the firſt TD if another Writ be 
ued ourneys Accompts. D. 45115 e. 4. ä 
bar — Plenarty is no Plea againſt the King. 2 Inft. 361. | 
Tho' he claims in Right of his Ward Sc. and not in Jure Corone. ere 
61. R. 1 Leo. 226. 
Vet, if the Defendant alledges a Right of Advowſon in himſelf, he may 
plead Plenarty for fix Months againſt PSIG: Td. D. 4 11. c. 42. S. 7, 
17. Dub. S. 
780 by the Law, Pi Plenaity ſhall be a good Plea againſt che Queen. 2 Infl. 
61. 


80 Plenarty, upon. a Collation by a Biſhop by Wrong, Is no Plea. R. 


And. 243. Sav. 118. 
So, tho? the Biſhop collated after a Lapſe. Dub. I And. 243. 


If the Defendant pleads Plenarty, he muſt ſhew of whoſe Preſentment. 
75. Dig. J. 11. ca. 42. S. 2. 


And at what Time. Th. Dig. L 11. c. 42. 6. 2. 


cclefiaftical Perſon, he ought to ſhew the Right of Patronage in him. 75. 
D. J. 11. ca. 42. S. 4, 5. 


So, if he pleads Plenarty of the Preſentment of himſelf by fuch an one. R. 
Bron. 102. 


But a Lay Patron may plead Plenarty of his own Preſentment, without 
ſhewing a Right to the Patronage in him. Th. D. I. 11. c. 42. S. 4. 
Plenarty ſhall not be intended, if it is not pleaded. Jon. 332. 


In Bar of a Quare Bupedit, the Biſhop, to ſhew he is not a Difturber, 


ay plead, that he claims Nothing but as Ordinary. Co. Ent.*498. d. Heb. ® 
198. 38 Ed. 3. 2. Keil. 43. a. 2 ag. 


Sib 3 muſt diſclaim or admit hinnſelf a Dilurber. * 320. 
(31. 
| If he refuſes a Clerk without Cauſe, he is · a Dikurber. 1 Lon 230. * 


The Clerk may plead, that he claims Nothing but as Perſena Hecht, 
ex Prejentatione of ſuch an one. * 


nined. Yau. 6. Hob. 320. Keil. 43. 4. Vide Poſt (31. 12.) 


If a Ceſſat Executio is not entred, it is oni Fox, R. L Rot 363. 
Vor. V. 4 C 


Upon ſuch Plea by the Biſhop the Plaintiff may have Jade? — him 
with a Writ to the Biſhop, but Cefat Executio till the other Pleas are deter- 
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Plenarty. 


So, regularly, if the Defendant pleads Plenarty of the Preſentment of an 


oy N 


— RP. RT. 
8 | 


- 
\ * 


other Pleas are determined. 1 Rol. 363. 


 -alſo make Htle to himſelf. Hob. 319. Vide rw eh 


- 4 


LEADER 
And if there be not a Ceſſat Executio, it is Error if Execution be before the 


So every other Defendant may plead Quad non inpedivit. Win. Ent, « 70g, 
Vau. 58. | 
But. if the Biſhop difclaims, and the Plaintiff does not accept his Diſclaimer, 
but will maintain bim a Diſturber, and it is found againſt the Plaintiff h 
ſhall not have a Writ to remove a Clerk collated pendente Lite. Hob. 14, 

If one Defendant pleads Non impedivit, and it is found againſt him, the, 
ſhall be a Writ to the Biſhop with a Cæſſat Executio till * Plea between the 
others is determined. 1 Brewnl. 1 59. 

So the Plaintiff upon ſuch Plea may have a Writ to the Biſhop, or 
Replication maintain the Diſturbance in order to have *** Vau, ;, 
| 50 the Defendant may plead in Bar a Releaſe. | 

So the Defendant may plead, that he is Parſon 7mpar ſoee, and tran 
his Reſignation. 

If the Incumbent pleads, that he: is Per fona imperſonate, he ought to iy 
of whoſe Preſentation. Hob. 320. | 

So the Defendant may plead in Bar a Preſentation upon- Title and tra 

But if the Incumbent pleads a Preſentation of ſuch an One, he cannot nuke 
Title except to the {ame Patron, by ron he was preſented. Ton. 5. Hk 

2 I * . : 
a And therefore, if be pleads himſelf to be Perſona imper ſonata of the Pt. 
ſentment of ſuch an One, the Plaintiff may reply that he was not preſent 
by him. R. Jon. 5. But it will be more formal to fay, that he is not Pr. 
| fona imperſonata, or to ſhew by whom he was preſented, and then true 
the Preſentment alledged. Hab. 321. Yet the other Way is ſufficient cui 
General Demurrer. Hb. 321 

So by Common Law the Incumbent or Biſhop ſhall not plead to the dt 
of Patronage; for every one ought to plead apt — and he has Not 
in the Patronage. 7 Co. 26. 4. Hob, 318. Jon. 5. 

Yet by the St. 25 Ed. 3. 7. To avoid feint Pleading 3 in the Patron, tk 
8 Biſhop c. and Poſſeſſor may counterplead the Title of tt 

ing, 

And therefore every Incumbent inſtituted and inducted may plead tothe 
Right of Advowſon. 7 Co. 26. a. Hob. 319. 

So an Incumbent by Collation. Hob. 319. a 

So, if he be inſtituted; for by Inſtitution the Church is full againſt! 
common Perſon ; and the St. 25 Ed. 3. 7. by Equity extends to common fe 
ſons. 7 Co. 26. a. Dy. 1. b. in Marg. 

Otherwiſe, if he was only preſented. R. Dy. 1. 8 

Or, in the Caſe of the King, was only inſtituted. Hob. 319. 

Or, if after Inſtitution he reſigns, or is created a Sihop, pending the 
Writ. _ Dy. 1. 5. in Marg. Hob. 319. 

But the Incumbent ſhall not only counterplead the King” Y Title, but (bl 


And muſt ſhew himſelf Poſſeſſor. R. Dy. 293. a. 

80 by the Sr. 25 EA. 3.7. An Archbiſhop, or Biſhop, who collatss . 

. Ne make Title to the Patronage in a Quare Impedit brought Þ) bs 
In 318 _ 

LY Sin a Qware Impedit by a common Perſon, who is not the rightful Pana 

Where the Bithop preſents by Lapſe. Hob. 319. 

But an Orditiacy, who has not collated by Lapſe, cannot plead to the ni 

MW the Kr. 254 . 3. * more than / the Common Law. X. Bw _l 

on. 5. e * ; 


* i z< 
« Yo . 
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In Nuare Impedit the Defendant is Actor, and may have a Writ to the 
Biſhop, if Judgment be for him, as well as the Plaintiff, Yau, 7. 

And when the Defendant is Actor, and requires a Writ to the Biſhop, he 
maſt make a Title in himſelf, as well as the Plaintiff, Yau. 7. 

And therefore he muſt alledge a Title to the Advowſon. Yau. 8. Vide 
Ante, (3 I. 4.) | 

A . in himſelf, or another under whom he claims. Yau. 7. 
Vide Ante, (3 I. 5.) ; | 3 

But I hs Defendant has preſented, and his Prefentee is inſtituted 
ind inducted, ſo that a Writ to the Biſhop for him is not neceſſary, he is 
not then regarded as an Actor. Yau. 7. BY 5 

And therefore, if the Defendant controverts the Title alledged by the Plain- 
iff, and does not ſtand upon his own Title, he may alledge a Title pro Formd, 
nd that his Clerk is inducted, without alledging a Preſentment in himſelf. 
N. Vau. 8. 


ſufficient, the Defendant ſhall have a Writ to the Biſhop, without making 
itle. Dy. 24. 6. | 

So, in 4 Sire Impedit by the King, if the Defendant ſhews a Leaſe by 
ie King's Anceſtor to A. and that during his Poſſeſſion B. preſented him, 
t is ſufficient, . without ſhewing a Title in B. for he ſhews the Eſtate out of 
he King. R. 1 Leo. 45. | 

If the Defendant traverſes the Title alledged by the Plaintiff in his Count, 
he Traverſe muſt be of a Matter not only inconſiſtent with the Defendant's 
Title, but which alſo deſtroys the Plaintiff's Title, if it be found againſt him. 
Van. 8. | 


As, if the Plaintiff alledges Seiſin of an Advowſon in Groſs and a Preſen- 


ught not to traverſe the Seiſin in Groſs, tho! it be inconſiſtent with the De- 

ndant's Title ; for if he preſented, tho' by Uſurpation, he has a Title, whe- 
OW Advowſon be Appendant or in Groſs. R. Yau. 9, 10. Semb, Dy. 
58. 6. I Leo. 154. h | 

So he ought 5 traverſe the Seiſin of the Advowſon. Vau. 12. 

So, if he alledges Seiſin of the Advowſon as appendant, and a Preſent- 
nent, without ſaying that he preſented to it as appendant, he cannot traverſe 
ne Appendancy. R. 1 And. 270. Vau. is, 

But, if the Plaintiff alledges Seiſin of the Advowſon as appendant, and a 
"reſentment to it as appendant, the Defendant may traverſe the Appendancy, 
vr the Preſentment, for one or the other deſtroys the Plaintiff's Title, if it be 
ound againſt him. R. Yau. 15. R. 1 Leo. 154. | 
So, if the Plaintiff alledges Seiſin of it, as appendant, and a Preſentment 
by the King by Lapſe, and the Defendant ſays, that the King was ſeiſed in 
Groſs, and preſented, he ought to traverſe the Appendancy. Yau. 13. 

So, if the Defendant alledges Appendancy to other Lands Cc. Vau. 12. 
So, if the Plaintiff alledges Silla in Groſs, and the Defendant claims as 


ae Preſentment. | 


tion of the former Incumbent, and the Defendant alledges an Avoidance 


dy other Means, as, by a Simoniacal Contract Gc. he muſt traverſe the 


Woidance by Death &c. and not the Seiſin, Appendancy Ge, . Faw. 16. 


So, if the Plaintiff alledges a Vacancy by Death, and the Defendant al- 


he ought to traverſe the Avoidance by Death. Semb. Sau. 78. 


- 


80, if the Defendant demurs to the Plaintiff's Count, which is adjudged | 


ation in himſelf, and the Defendant alledges a Seiſin of it as Appendant, he 


appendant, he ought to traverſe, that it is in Groſs. Keil. 51,6, Semb. 
4. 91.4. Tho' there R. That he may traverſe the $cifin in Groſs, or 


If the Plaintiff alledges a Vacancy by the Death, Reſignatian, or Depri 


ledges an Avoidance by Plurality, by which it belongs to the King by Lapſe, 
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So, if che Defendant by his Plea thews a Title ſubſequent to the Plaintif, 

Title, he need not traverſe: it; for he confeſſes and avoids, Vide Ant, 
10 

n As, As if 6 Defendant. alledges 

Preſentment alledged by the Plaintiff. Yau. 16. 

If the Defendant alledges a Seifin and Preſentment by the King, and the 
Plaintiff by his Replication alledges a Grant by the King to him, ang , 
Preſentment by the Grantee, and upon his Death a Preſentment of the King 
WP _ Se. This avoids the Preſentment by the Ae R. Jon. 12. 


a 7 10. .) Replication. 


If the Plaintiff replies to the Defendant's Title, it is not ſufficient to d. | 
ſtroy the Defendant's Title, without maintaming his own Title. Yau, bo. 


Tho' the King be Plaintiff. R. Yau. 61. 
But where the King's Title appears (being found by Office or other My. 
ter of Record) there the King may relinquiſh his Title, being eſtabliſhed 
by Record, and traverſe the Defendant's Title. Pau. 62. 

Y If a Biſhop pleads, Nothing but as „and dies, another Defcndur 
may ſt bis Death on the Roll, and pray that the Plaintiff may ch, 
and if he be nonſuited, it Hall be peremptory, R. Sat. 559. 


(3 I. 11.) Judgment in in Quare Impedit. 


In a * Impedit by the King, the Anorny General may enter a Ni 

profes, upon 255575 there ſhall be Judgment, quod Defendants cant ja 
owonſ. 1 

1 So, if there "9 J 4h, againſt the King pen a Verdict or Demess 

. Jud. 17 

If che Pla: ür! is nonſuited, it is peremptory, and the Defendant (ul 
have a Writ to the Biſhop: 1 Brownl. 161. 

And if any Defendant bars the Plaintiff, his Action fails, 1 Bron! 
161, 2. 

In Quare Impedit by the King or a common Perſon, if the Ordinary chin 
Nothing but as:Ordinary, there ſhall be Judgmen ſt him with a ( 

OW 


Executio quouſq; Sc. Hob. 198. Vide Ante, (3 | 
If the Plaintiff does not At his Diſclaimer, but maintains him to be! 

Diſturber, and he is found fo, there ſhall be Judgment, and the Ordinay 

will be ſubjeRt to anſwer Damages. Hob. 320. Fide Damages, (A. 3. 
If it is found againſt the Plaintiff, he ſhall be barred, is cannot hat 

Judgment, of a Writ to the Biſhop. "Hb. {PD 

' Tho' the Biſhop collated by Lapſe, Pendente Lite, and ſo the Clerk a. 


| lated ſhall not be removed. Hub. 320. 


If the Patron and Incumbent confeſs the Action, or Nil dicunt Gr. then 
thall be Judgment for the Plaintiff, and a Writ'to the Biſhop. 
_ So, if Judgment be given againſt them upon a Demurrer. 
If a Verdick f in Nyare Impedit be found for the Plaintiff, the Jury ought 
go ex Officioof. 4 Points, viz. Whether the Church be fall. 2d. G 
Bt 3% 3d. The Value of the Church. 4. How long vac. 
5 | | 
And diss Rnes che &. , 2. x 5; ot bythe Cm on Law. Hi. 316 
| $o there ſhall bea Wit of I upon a Judgment by Default of 9 
N to enquire of 'thoſe 4 2 Dy. 241. 6. | 
Or after à Verdict, if the Jury omit it. 2 ownſ. Jud. 191. Dy. 1356 


And till this is executed, the Weit io the Biſhop Rays, 1 3 


5 ) 


a Seiſin and Preſentment ſubGquent to the 
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But an Inquifition, which finds the Church full of the Preſentation of a 
Stranger, does not hurt. Dy. 77. 4. | 
Aſter a Verdict before Juſtices of Aſſiſe, by the 57. W. 2. 30. Sx. 12 Ed. 
2. 4. 14 Ed. 3. 16. the Juſtices * give Judgment immediately, and 
award a Writ to the Biſhop. Dy. 76. 6. 2 Inſt. 424. Dy. 135. 4. 260. 4. 
Hob. 32 
ras be of given in C. B. 2 Infl. 424. Kel. 57. l. Dy. 135. 2. 
And Error may be to the Judges of Aſſiſe, or to the Judges of C. B. Dy. 
FA 4. 
5 If judgment be given for the Plaintiff to recover his Preſentation, Execu- 
tion ſhall be by a Writ to the Biſhop. Vide Poſt, (3 I. 12.) 
If it be given for Damages, as it may by the St. V. 2. 5. Execution fhall 
be by H. fa. or Elegit. 1 Brownl. 158. | 
But not by Capi ad ſatisfaciend'. 1 Brownl. 158. 
If in a Quare Impedit between common Perſons a Title _—_ for the 
King, Judgment ſhall be given for the King, and a Writ to the Biſhop for 
the King's Clerk. F. N. B. 38. E. Bend. pl. 301. R. 1 Aud. 53. 
So, in a Quare Impedir by the King, if the Ifſue be whether the K 
ſciſed of the Advowſon of B. and it is found, that he is ſeiſed of two SHY 
and the Biſhop of the other Turn, and it appears to be the King's Turn, 
there ſhall be Judgment for him. R. 1 Brouml. 164. Hob. 118. 
But if a Title for the King appears by the Defendant's Plea, there ſhall not 
be a Writ for the King's Clerk, without the Plaintiff's Confeſion of his Title 
pon Record. R. Hob, 126. 2 C. 216. 
Judgment by the Common Law was only for Recovery of the Preſentation, 
and a Writ to the b 5 Co, 58. 6. 
By the Se. V. 2. 5. The Plaintiff ſhall alſo recover Damages. 5 Oo. 58. b. 
But fince the Statute, the Plaintiff may wave the Benefit of it, and take 
his Judgment at Common Law. R. 5 Co. 59. 4. 
When Damages or Coſts are allowed in Quare Impedit, Vide Cofts, (4 2.) 
Damages, (A. 2, 3.) 


(3 I. 12.) Writ to the Biſhop. 


After nt in yare Impedit, the Plaintiff or Defendant, for whom 774 due, 
he Judgment is given, ſhall have a Writ to the Biſhop to admit his Clerk, (3 J. 9. 
if he be not before inſtituted and inducted. F. M. B. 38. B. 


And it ſhall be directed to the ſame Biſhop, who is en F N. B. 
38. 1 Brownl. 1 59. 


Or, if he be the Patron, to the Metropolitan. Dy. 353. b. For it ſhall 
de to one or the other at the Plaintiff's Election. Vide Certificate, (I. 3.) 


Or, if the 5 is —_— 1 out of the Realm, to the Guardian of the 


If the Archbilkop of Conterbusy is Plaintiff, it ſhall be to "the Archbiſhop G7 


It may be to the Archbiſhep a adgment i in Vate edit in Wales 
r- it is within his Province. 7 vage. . Hy 2 


But the Defendant ſhall not have a Writ ta the Bibeh: if che Quare * 

ut abates for Fortn, or falſe Latin. F. N. B. 38. H. ö 
80, if the Patron makes Default to the Difringes, he ſhall not have f it, , 
tho tabates by che Incumbent's Plea, F. N. B. 38. H. Sem. Conit. Bend. 
* 130, 207. 


N 2 if a-Qyare Inpedit abates for rom. Miſnoner, or «Inſane, F. 


B. 38. M. RN. 7 C. 25. 6. 
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. 2 1. R. A D E R. 


If the Sheriff returns quod Quer non invenit Pleg', upon Which the Plaingg 


finds Pledges in C. B. and has another Writ, and the Sheriff returns Tad 


if the Defendant appears, and the Plaintiff makes Default, the Defendant ſul 


not have a Writ to the Biſhop, becauſe the Ware Impedit Was never ſeryy 


9 F. N. B. 38. O. 
So the Defendant ſhall not have a Writ to the Biſhop, where he clin 


as Parſon :mparſonee. E. N. B. 38. L. 


Where there is another 8 Impedit depending for the ſame Churg 
againſt him. F. N. B. 38. R 
So, if the Plaintiff is nonſuited, the Defendant ſhall not have a Writ to ie 


mer before Title made. F. N. B. 38. K. Raft. in Qu. Imps Evejq. 2. 


iſe where the Defendant has judgment upon a Demurrer to t 


Declaration. Dy. 24. 6. 


So, the Plaintiff ſhall not have a Writ to the Biſhop before he has counte 
tho' All make Default but the Biſhop. F. N. B. 38. J. 

So the King ſhall not have a Writ to the Biſhop upon Default till Ti 
made. Sal. 559. 
But the Plaintiff ſhall have a Writ to the Biſhop, without making Ti, 
if the Defendant makes Default upon the Diftringes, F. N. B. 38. 
Semb. cont. 1 Brownl. 258. Vide Ante, (3 J. 1.) 
If a Writ is ene to the Biſhop, he ſhall admit the Clerk of the Pay 
and remove All, who were admitted pendente Lite. Hob. 320, R. 3 I 
188. R. Sav. 89. Hut. 24. 

Tho' admitted upon the Preſentation of a Stranger to the Writ, Bi 


Or upon a Preſentment by the King. Cont. Dy. 260. 4. 364. a. Butiti 

there ſaid that this Opinion was not Law. R. by 3 FJ. That the Preſenteꝛi 
the King or a Stranger pendente Lite ſhall not be removed without a Gr 
Jacias. 2 Cro. 93. 

If the Plaintiff. is outlawed after Judgment, and the King preſents h 
Reaſon of the Outlawry, and then the Outlawry is reverſed, the Plainif 
ſhall have Execution upon the firſt Judgment, and by Writ to the Bia 
ſhall remove the King's Preſentee. R.-by 3 J. Periam cont. Sav. 89. 

If the Ordinary does Nothing upon the firſt Writ, there thall be an Alu 
directed to the Riſhop, which may be returnable, and upon this an Att 
ment. Reg. 42. 4. 80. F. N. B. 38. C. Dy. 2 54. 6. 350. a. 

And the Ordinary returns the Writ Quad admifit. Tmonſ. Jud. 192. 
Ca idonea Perſona, ſhewing how. Semb. I) 


2" 
That the Clerk did not r ueſt to be admitted. R. Keil, . 
But, if the Incumbent, of whom the Church is full, be not a Party u 

the Writ, he ſhall never be removed. CY. Lit. 344. 6. 

If the Biſhop refufes Admittance upon a Writ to him, an Alas, Plunt 
and Attachment lies againſt him. F. N. B. 38. C. 47.C. 
And there was a Fine of 10 J. for a bad Return upon che firſt Writ, a 


an Alias under the Penalty of 100 J. 3 Leo. 139. 


Or the Party may have a Quare nan admit, and recover his  Damagy 


F. N. B. 47. C. 21 H. 7. 8.6. 


A Quare non admiſit ſhall be ſued in the County whers the Refuſal " 


F. N. B. 47. F 


And out of C. B. in Term, where the Recovery was. F. N. B. 47. 4 
So, it may be ſued by the King in B. R. tho' the Recovery, was in ( 61 

F. N. B. 47. D. 

Or by a common Perſon, if the Record Was removed there by Eo 
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go, it may be ſued out of Chancery, in Term-time, or Vacation. F. N. B. 
. CG. 1 
1 it lies, if the Biſhop refuſes, tho' he afterwards admits the Clerk. 
F. N. B. 47. L. 


But the Plaintiff ſhall not have his Clerk admitted upon a Quare non adm- 
; for it is only to recover Damages. F. N. B. 47. G. 


And the Biſhop may plead that the Church is full of the Preſentment of 
ſuch an One, not Party to the Recovery. F. N. B. 47. K. | 


(3 &) Pleading in Replevin, 
| (3 K. 1.) Procels. 


IF a Man tortioufly takes the Perſon, or Goods and Chattels of another, BY 1 A 
and detains them, a Replevin lies, upon which the Sheriff ſhall be oom Replevin. 
manded upon Pledges to make Deliverance of the ſame Perſon, or Goods. 


By the Common Law the Perſon of a Man was replevied by a Writ de 
Hom. Replegiando. Reg. 77. ö. eh | 
So, by the Common Law, there was a Replevin of Cattle or Goods by 
Writ to the Sheriff. Reg. 8 1. 42. F. N. B. 68. D. 

And Replevin ſhould be brought by him who has the Property, abſolute, 
xr. qualified, in the Goods. Vide Repievin, (B.) | 
And againſt him, who took, or commanded the Taking, or both. 2 Rol. 
a. . 


If the Sheriff himſelf took them, it ſhall be againſt him by his proper 
ame. Reg. 81. ö. | | 


If the Writ of Replevin be for divers Sorts of Cattle, it ſhall be guare 
weria ſua &c. F. N. B. 68. D. | | 
If only for one Beaſt, it ſhall be guare Equum fuum, or Bovem ſuum &c. 
N. B. 68. DO. 


If a live Beaſt and a dead Chattel are in the ſame Writ, the Beaſt ſhall be 
named firſt, Reg. 8 1. 6. ä | 

For what Things, and when a Replevin lies, Vide Replenin, (A. &c.) 
A Writ of Replevin is in the Nature of a Fuſticies, 2 Inſt. 140. 
If the Sheriff does not return, or does Nothi 


; - & n the Writ of Hom. 
Repleg. or the Writ of Replevin, the Plaintiff have an Alias Hom, 
Repleg', F. N. B. 68. E. 


Or an Alias Replevin, F. N. B. 68. E. 


and an Alias uſually has this Clauſe, ve! Cauſam nobis fignifices. 
But ſuch Clauſe may be omitted in the Alas. F. N. B. 68. E. 

If the Sheriff does Nothing upon the Alias, the Plaintiff may haves a 
Pluries Hom. Repleg. which recites the Alias, and Contempt upon it, and 
dmmands that the Sheriff make Replevin, or that he himſelf be preſent to 
Inſwer to the Contempt. 2 H. 7. 5. b. e 


So he may have a Pluries Replevin. F. N. B. 68. E. 


And, if he thinks fit, he may have a Writ of Replevin, Alias, and Plu- | "of 
jet, all at the ſame Time. F. N. B. 68. E. „ 


If the Sheriff makes Replevin upon the Pluries, he does not return the 
Lit; but * does not make Replevin, he ought to return the Cauſe. 
If upon the Alias the Sheriff returns, Property elaimed, a Writ de Proprie- 
We probanda iſſues, Dy. 173. 4. Vide Poſt, (3 K. 11.) 2 


: 


E N. 


If 


_ . A., D B. Ro 
If the Sheriff does N upon the Replevin, Alias, and Pluries n 
Attachment will lie againſt bie, directed to the Coroners, commanding them 
that they attach the Sheriff to anſwer for his Contempt, and in the nterin 
make Replevin. Reg. 81. 
2 if Nothing be done upon the Hom. Repleg. Alias, and Pluries, Re, 
4. 

To the Repleyin, Alias, or Pluries, the Sheriff may return, Ne Catth 
taken. Kit. 263. a. cont. Cal. 581. 

Or, that the Cattle are * Kit, 262, Sal. 581. 

Or, dead. 32 H.6. 2 * 

Or, n him the Cattle. Sal. 581. 

And thereupon the Plaintiff may have a Capras in Withernam fo many a 
the Defendant's Cattle. Reg. 82. 6. F. N. B. 68. G. Dy. 189. a, 

So, if upon a Hom. Repleg, 1 that he is eſloigned, there (yl 
be a Capi as in Mitbernam the Defendant. * Reg. 79. F. N. B. 68. C 


Defendant at the Return, be committed, 1 
e and ſhall not be adni, 


R. Shin. 61, 62. m; 
ern Plaint. 9 Ed. 4. 48. 6. 9 4 
If a Bailiff, upon a Replevin by Plaint, returns, that he could nat lam. 
View, to make Deliperance, the Sheriff ſhall i inquire by Inqueſt, and if it. mz 
found, that he could not have it, the Sheriff ſhall award a Vitberun 14 
1 Brownl. 167. 
And s Cepiar in Withernan ies ging the Daſendant, tho' a Peg, he 
11 HF. 4.1 | 

It is Caly mg Proceſs, not an Execution. Sal. 582. 

The Capias in Mitbernam recites the Return upon the Replevin, or Ha, 
Reply F. N. B. 69. B. 

e e eee or How, Replg, the Sheriff returns Nn 
eft invent”, N Nn CR09s If ths Pt 
dant. F. N. B. 68. C. 11 H. 4. 15. 6. 

If, upon a 3 in Withernam, the Sheriff returns Nulla Bona qua uu 
oſſunt, the Plaintiff ſhall have a Capias and Proceſs to Outlawry. 25 NI. 


74. D. 
If upon a Capias in Withernam, or Hom. or in Replevin, be t- 
+ Sc. the Perſon or Cattle taken, they are irrepleviſable. R. N 


turns 
475. 7H. 4. 27. 7. 
But the Parties may F D. by | 
; e, (B. 5. 
N Es Cri the Defendant pleads Non cepit, he u 


189. a. R. Ney 50. 
be bailed. R. Sal. 581. 12 
Return of Elngar to ſay guad non 6 


And he is not cſtopped 
R. Sal. 58 1. Skin. 61, ide 337- | 
Aud if the Return of Elonget' be falſe, after Judgment againſt the SH a 
fof the falſe Return, the Defendant ſhall be bailed. 


found, the Sheriff may award a Withernam in the Cow Ca 
74. C. 1 Brownl. 22 b 
333 be 2 Writ out of Chancery diet 2 | 
, NN F. N. B. 69. C. l 


obey, there ſhall be an A, Phurics, and Am- 21 
; in Second Deliverance, 3 2] 


If the Sheriff refuſes a Withernam, an Attachment lies againſt him, and a 
Diftringas directed to the Coroners, 1 Brownl. 167, | 

If a Nihil be returned upon the Withernam, an Alias and Pluries go, and 
ſo in infinitum. 1 Brownl, 167. 

After a Withernam awarded, if the Defendant pays all Damages to the 
Plaintiff, he ſhall have Reſtitution awarded. R. Cro, El. 162, 7 UH. 4. 27. 

46. 
b it is no good Return for the Sheriff upon a Replevin Qyod mandaw' 
Ballivo qui nul dedit Reſponſ”, or No Deliverance made; for by the &. Weſt a 
1. 17. the Sheriff 1 immediately to enter the Franchiſe and make Deli- 
verance, F. N. B. 68. F. 

That the Cattle are incloſed in a Park, Fortreſs, Gc. 8 H. 4. 19. 4. 
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By the S. of Marl. 52 H. 3. 21. Si Averia capiantur &c. Vicecomes, poſt . * 2.) 
Querimoniam fibi factam, ea deliberare poſſit, fi extra Libertates &c, Bit i . 


infra Ec. 

10 upon this Statute, after Plaint to the Sheriff, He by Parol ot Precept, 
may by 8 replevy them. 2 Inft. 139. F. N. B. 69. E. Per Lit. 
And it is not neceſſary for him to ſtay till the County-Court before he 
makes Plaint, if the Plaint is afterwards entred there. 2 If. 139, Co, Lit. 
145. b, 9 Ed. 4. 48. 6. 

And the Sheriff ought upon Plaint to make Deliverance of the Cattle, tho' 
he himſelf took them. 2 [n/t. 139, 

And the Plaint ſhall be, que A. B. (naming the Sheriff's proper Name) 
cepit. 2 Inſt, 139. 

So he may make Deliverance, tho' the Goods or Cattle are above the Value 
of 40s, 2 Inft. 139. 

Tho! after the Taking they are conveyed into a Franchiſe, 2 Inft, 140. 

So, if they are taken in a Franchiſe, and upon a Precept the Bailiff of 
the Liberty refuſes, or neglects, to deliver them, the Sheriff may enter the 
Franchiſe and replevy. 2 Inſt. 140. 
So he may upon a Writ of Replevin, 2 Inſt. 140. 
And therefore, upon a Writ of Replevin, it is not a good Return, that 
* 5 of 171 ranchiſe nullum dedit Reſponſum, or the like Matter. Reg. 
2. F. N. B. 68. F. 


So the Sheriff may take ſuch Power for his Aſſiſtance as he pleaſes, 3 JI. 


Y 1. | 

By the /. W. 1. 17, If the Cattle are drove to a Caſtle, or Fortreſs, and 
there detained contra Jad et Phg', after Demand the Sheriff ſhall make De- 
liverance, 2 Inſt. 192. | 

So, if they are drove into a Hoaſe, Park, or other Place fortified. 2 1. 
193. 
And the Sheriff, or his Bailiff, may take the Poſſe Comitatus with him to 
make Replevin. 2 Inſt. 193. 

And no Perſon, Eccleſiaſtical or Temporal, above the Age of 15 and 
under 70, is exempt, but muſt aſſiſt him. 2 If. 194. 

And therefore the Sheriff cannot return that the Cattle are eſloined into a 
Caſtle &c. 2 Inſt. 194. 8 H. 4. 19, 4. 
. =: ſhe Sheriff muſt not uſe Force, before a Demand of Deliverance, 


Nor ca he break! ; 7 
1 1721 ' 75 into the Houſe or Cloſe, if there is a Door or Gate open. 


Pray if the Owner at the Door Gc. by Force hinders bis Entry. 
Vol. V. : 4 E By 


— oEee4S5k 


. (3. — 3-) * By Cuftom in the County of Northampton, in the Abſence of the Sheriffs 
nee. Bailiff the Frankpledge may make Replevin. 2 Inft. 139 


By the Cuſtom of London, upon Security for Return of the Goods, or the 


Value, the Sheriff ſends an Officer to appraiſe the Goods, if he can, ang t. 
deliver them to the Plaintff. Prev. Lon. 170. 
oy Cuſtom a Replevin may be granted by the Hundred Court. Dub. 54 
580. | 
But a Cuſtom, that Goods taken in London ſhall not be replevied by th 
King's Writ but only in London, is not Good, Dy. 245. 6. 
And therefore a Return of ſuch a Cuſtom was diſallowed. Dy. 246, , 
So a Cuſtom, that a Replevin may be granted in or out of Court, is ny 
good; for it cannot be but in Court. R. Sal. 580, 


3. K. 4) If the Plaintiff is nonſuited in Replevin, and his Cattle are afterwards take 


- By Writ of 


ſecond Deli- again for the ſame Cauſe, he may have a Writ of ſecond Deliverance for h 
xerance.. Cattle or Goods. F. N. B. 72. D. 
Whether the Nonſuit is after, or before Avowry. F. N. B. 72. D. 
And this Writ of ſecond Deliverance is a judicial, and not an Original Wit, 
which was granted by the St. W. 2. 13 Ed. 1. 2. 2 Inft. 341. 
And this Writ iſſues out of the Record, upon which the Nonſuit wy, 
2 Inſt. 341. 
And it muſt be conformable to the firſt Record, 2 Inf. 341. 
And therefore, if Yithernam was awarded upon an Eſloinment of the Catit 
after Nonfuit, the Second Deliverance ſhall not be of the Cattle taken by tle 
Withernam, but of the firſt Cattle. 2 Inf. 341. 
So it muſt be teſted upon the ſame Day, upon which the Retorn” haben 
was returnable upon the former Writ. 2 Rol. y. 
If the Plaintiff declares in ſecond Deli verance, the Defendant avows or mals 
Conuſance like as in Replevin. Co. Ent. 585. 
And the ſecond Deliverance will be a Superſedeas to the Retorn' babenas up 
the firft Writ but not to the Inquiry of Damages; for theſe are given by it 
St. 21 H. 8. 19. far Coſts on the firſt Writ. R. 1 Sal. 95. 2 Il, 341. 


(3 K. 5.) Pledges, when found. 


=o 38 By the Sr. M. 2. 13 Ed. 1. 2. The Sheriff, before Deliverance made d 
win, (D.) the Goods ought to take Pledges ad proſequend' et pro Retorno habendo (if he. 
3 turn be awarded) otherwiſe he ſhall anſwer the Price of the Goods. C. Lt 
145. b. Vide Ante, (C. 16.) | 
And therefore, if upon a Writ of Replevin the Sheriff does not take Pledgs 
it will be Error. R. Cro. Car. 594. 
And for his Default an Action upon the Caſe lies againſt the Sheriff k, 
:Cro. Car. 446. | | 
Or againſt the Bailiff of the Franchiſe. 2 Ia. 340. 
And by the St. W. 2. 2. Si Ballivus non babet, unde reddat, reſpont. 
Superior. 2 Inſt. 340. x 5 a 
So in Homine replegiando the Plaintiff ſhall find Pledges to proſecute will 
Effect, and to deliver the Perſon and his Goods, 5 H. 7. 3. 4. f 
So, if the Sheriff takes inſufficient Pledges, he ſhall anſwer, as well a 
he takes none. 2 Int. 340. by | 
And therefore, if the Plaintiff is nonſuited &c. and upon the Reform by 
bendo the Sheriff returns elongata, the Defendant ſhall have a Writ ior © 


Cattle or Goods of the Pledges. 2 If. 340. 


And 
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And if upon the Writ againſt the Pledges, the Sheriff returns Nichil, there 
ſhall be a Scire facias againſt the Sheriff quod reddat tot Averia vel Catalla 
Ec. 2 Int. 340. Hut. 77. Off. Br. 243. : 

Money depoſited in Lieu of Pledges is not ſufficient. R. Cro. Car. 446. 
con. 378. . 

3 Pledge is good, if he is ſufficient, for it is at the Peril of the Sheriff, 
that he takes one or more Pledges. Cxo. Car. 446. | 
And if the Writ is removed by Recordari, when the Sheriff had not taken 
Pledges, the Court may take Pledges, at any Time before Judgment, to avoid 

Error. R. Mar. 46. Noy 150. | 

But upon a Replevin by Plaint, Pledges are not neceſſary. Cro. Car. 594. 
for the Omiſſion is not Error. R. Jon. 439. . 

And if the Plaintiff is nonſuited, and the Sheriff returns Elongata, the De- 
ſendant ſhall not have a Writ for the Cattle of the Pledges, becauſe the 
Pledges do not appear to the Court. 2 Infi. 340. | 

Yet if they are found upon a Replevin by Plaint, a Scire facias lies againſt 
them, if Return is not made. R. 3 Mod. 57. R. in C. B. Hill, 3 Geo. inter 
and Sbeers. Vide Poſt, (3 L. 17.) 


(3 K. 6.) Replevin, how removed. 


= 1f the Replevin be in the County by Writ, it may be removed by Pone , i Aa 6.) 
into C. B. or B. R. F. N. B. 69. M. * 
And may be removed by the Plaintiff without Cauſe. F. N. B. 69. M. 
And by the Defendant with Cauſe, but not without Cauſe. F. N. B. 
70. A. 
| But the Replevin remains before the Sheriff, till removed by Pone or other 
WW Writ.; for the Replevin, Alias, and Pluries are all-Vicontiel, 2 H. 7. 5. b. 
| And therefore, if the Sheriff returns upon a Pluries, that he has made De- 
liverance, B. R. or C. B. cannot proceed upon it; for the Parties have no Day 
in Court by the Writ. 2 H. 7. 5. 6. 
If a Plaint is removed by Pone or Recordar: into B. R. or C. B. the Plaintiff 
muſt declare there de novo, otherwiſe the Defendant ſhall ſue out a Writ 
de Returno babendo. F. N. B. 71. A. | 
And Nothing {hall be removed but the Plaint, tho' Iſſue is joined. F. N. 
5. 71. A. 
And the Plaint may be removed, tho' the Plaintiff has diſcontinued there. 
F. N. B. 71. A. 5 | | 


If the Replevin is in a Court of Record, that may hold Plea in Replevin, (; k. 5 
it may be removed by Certiorari. 3 Mod. 56. By Certiorari. 
And it. cannot be removed out of a Court of Record except by Certiorari. 
Der King C. F. Hil. 3 Geo. ä Y 

Tho' the Plaint was begun in the County, Hundred &c. and afterwards re- 
moved into a-Court of Record. Per King. Didem. | 
After Removal the Plaintiff may declare de novo in B. R. or C. B. when 
he Plaint-removed is tranſmitted there by Mittimus. Bro. R. 419. 


- 


If the Replevin be in the County by Plaint, it may be removed into C. B. (3 K. 8.) 
or B. R. by Recordari. E. N. B. 70. B. | „ee ol 


And this by the. Plaintiff without Cauſe in the Writ, and by the Defendant 4 
ich Cauſe. F. N. B. 70. B. 


Ancient De- 


If the Sheriff returns the Recordari, tardè, the Party ſhall have an Alias meſne, Vide 


Recordari, F. N. B. 70. B. 5 


4 And 
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And tho' the Recordari is teſted before the Plaint entred, yet it is good 


F. N. B. 71. D. Bro. Recordare 9. 1 R. 3. 4. 
And falſe Latin in a Recordari does not vitiate it; for the Proceeding ſal 
not be upon that, but upon the Plaint removed. Dal. 33. 
But if the Recordari varies from the Plaint in the Names of the Parties, ;, 
the Things comprized &c. the Plaint ſhall not be removed. Dal. 1, 4, 


3 K. 9.) If the Plaint be in the Court of another Lord, it may be removed into 
1 338 a4 B. R. or C. B. by Recordari to the Sheriff, commanding him quad acceda 40 
[; , Curiamet in plena Curia ill Recordari facias &c. F. N. B. 70, B. 
| | As, if it be in a Hundred-Court, Wapentake, Tithing Cc. FN, 
70. B. | 
f But it cannot be removed by an Accedas ad Curiam, which bears Date he. 
fore the Plaint entred. F. N. B. 71. D. 


Nor two Plaints by one Recordari. Bro. Recordare 11. 3 H. 7. 1, 


Nor, if there is a material Variance between the Plaint and Recordari in the 


Name of the Court, or of the Parties, Dal. 33. : 
Nor ſhall it be removed out of a Court, which is not the King's Court, with. 
out Cauſe, neither by the Plaintiff nor by the Defendant. Reg. 85. 


2 Inſt. 339. | 


(3 K. 10.) Declaration in Replevin. 


The Declaration in Replevin may be laid in the County where the Catt 


or Goods were taken, 
0 Or in the County, into which they are drove after the Taking. F. N. 
. | | t 
"Or in both. Cont. F. N. B. 69. J. 
The Declaration muſt be ſeveral by every one, who has ſeveral Property; 
for two Perſons, who have not a joint Intereſt, cannot join in Replevin. G. 
Lit. 145.6. 3 H. 4. 16. 4. | 

The Declaration in Replevin ought to mention the Place, in which tie 

Taking was. 1 Sid. . | 
And, if it is omitted, the Defendant may demur to the Declaration, |. 
Cro. El. 896. Mo. 678. Hob. 16. D. Ray. 34. 

So, if there is a Blank for the Place. R. 35 H. 6. 40. Hob, 16. 

Tho' the Name of the Vill, in which, is mentioned. Cro. El. 896. Hi. 
16. Mo. 678. | 

So it ought to mention the Vill, in which the Place is. 1 Sid. 10. 

So, if it mentions ſeveral Cattle taken in A. and B. for all the Cattle canndt 
be in both Places; but the Declaration muſt ſay how many are in one, al 
how many in the other Place. R. Lit. 37. | 

If it mentions a Place in A. and by Replication avers, that the ſame Ph 
was in B. it will be a Departure, R. 1 Sid. 10. 

If the Defendant avows in another Place, he muſt traverſe the Place in tf 
Declaration. R. upon a general Demurrer.  Lut. 1150. 9 H. 6. 39-6 

But the Omiſſion of the Place or Vill will be aided, if the Defendant dos 
not demur for That. R. 1 Sid. , 20. > 

It muſt be conformable to the Original ; and therefore, if the Original Þ 
pro Averiis, and the Declaration pro Equo, it is Error, R. Cro. El. 330. 

Or, if the Original is in the Betinet, and the Declaration in the Heim 
Lut. 1150. Vide Ante, (C. 13.)—(3 K. 1.) | | 
It muſt mention the Cattle, or Goods, demanded with ſuch Certainty, tha 
the Sheriff may make Deliverance of them. 


6 And 
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And therefore, if it is for 100 Sheep, Matrices et Vervices, without ſaying 
how many of each Sort, it is bad. N. Al. 33. Cart. 218, Vide Ante, 
3 2 mention the Species of Cattle; as, Sheep, Cows &c. Cart. 218. 

And the Value. Per Ellis Cart. 218. 

If the Cattle, taken, are returned, the Declaration ſhall ſay quare cepit 
&c, et ea detinuit contra Vad' et Pleg* quouſque &c. 1 Sand, 347. 

If they are not returned, it ſhall be, Quare cepit &c. et adbuc detinet contra 
Vad et Pleg' omitting quouſque Sc. Raſt, Ent. 560, Co. Ent. 610. b. 

So, if only Part are returned, it ſhall ſay as to that detinuit quouſque, and for 
the Reſidue adbuc detinet. Co. Ent. 611, 6. 613. a. . 

If the Declaration is in the Detinet, the Plaintiff ſhall recover the Value of 
the Cattle, Damages for the Taking, and Coſts. F. N. B. 69. L. 

But he cannot recover the Cattle in Specie, but only the Value. Dal. 84. 

If the Defendant appears upon the Withernam, the Plaintiff ſhall count 
upon the Writ of Vitbernam. Dy. 189. a. Co. Ent. 611, b. 613, 4. 

And thereon Pledges may be found for Delivery of the Cattle taken 
upon the Withernam, and alſo for the Cattle eſloined. Co. Ent. 611, 6, 
013. 4. Os 

And the Delivery ſhall be pledged before Avowry. Per Dy. Dal. 65. 

If the Declaration is only for Part of the Cattle, the Defendant may avow 
for them and the others, and pray a Writ to the Sheriff immediately for the 
others, if Replevin was made of them. 1 H. 7. 12. 6, 


(3 K. 11.) Pleas in Replevin. 


To Replevin the Defendant may plead in Abatement, or in Bar. (3K. 11) 
In Abatement, quod cepit in alto Comitatu. Th. Br. 65. 1 
Quod cepit in alio Loco, with a Traverſe of the Place in which Cc. Aft, 
Ent. 474. Mod. Ca. 102. Vide Ante, (3 K. 10.) & 

To which the Plaintiff may join in Iſſue upon the Traverſe. Aſt. 475. 

Or reply that the Place is known by one Name or the other, 

Quod Locus in quo &c. eft in al Vil, R. 2 H. 6. 14. a. 

So in Abatement the Defendant may plead Property in him and not in the 
Plaintiff, Co. Ent. 314. b. | a | 

So, if there are ſeveral Cattle, the Defendant may plead that the Property of 
Part is in him. | . 

So the Defendant may ſay that the Property is in a Stranger, and not in 
the 1 Ct Ent. 654. 39 H. 6. 35. 4. R. Cro. El. 475. 9 H. 6. 
39.6. | 15 3 2" Ferns 

Or in the Plaintiff and a Stranger. Co. Lit. 145. b. Adm. ꝙ H. 6. 39. ö. 

If the Defendant claims Property before the Sheriff, he may return it upon 
he Alias Replevin, and thereon a Writ de Proprietate probanda iſſues; for the 
Property cannot be tried but by Writ. Co. Lit. 145. b. 1 Brownl. 167. 

And this Writ iſſues out of Chancery, or out of B. R. or C. B. Dy. 173. a. 

When it iſſues out of Chancery, it is an Original, and goes upon the Sheriff's 
Return to the Alias Replevin. Dy. 173. a. 3 

When it iſſues out of B. R. or C. B. it is judicial, and granted to the Party 
Upon the Sheriff's Return. Dy. 173. 4. 8 5 
And is only an Inqueſt of Office, upon which, if it is found for the Plain j 
5 * Sheriff muſt make Deliverance to him. Co. Lit. 145. 6. 7 H. 4. 

If 5 be found for the Defendant, the Sheriff does not proceed. Co. Lit. 14 "I 
Ps . 173. 4. | | 
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Yet the Plaintiff may afterwards proceed in C. B. upon the Writ of Replerin 
and the Property ſhall be tried there. Cv. Lit. 145. b. 

Tho! the Sheriff returns upon the Writ the Claim of Property. Co, L 
145.6. 7 H. 4. 46. a. 

If a Man cite Property in Curia Com', it muſt be in Perſon, and not by 
| Bailiff or Servant. Co. Lit. 145. 5. 
At But in C. B. he may claim by Bailiff. 1 Leo. go. 
So, in Abatement, the Defendant may plead Bailment to him by the 
Plaintif for which Detinue lies, and not Replevin. | 


* 12.) In Bar, the Defendant may plead the general Iſſue, Non cepit. 1 Bro, Ent 
a 12. 
3 So, if the Taking was in another Place, he may plead non cepit, tho he 
ſhall have no Return. Per North. 2 Mod. 1 99. | 
And if there are many Defendants, one may plead Non cepit. Tut. 1191, 
| 8 | Or Non cepit to Part. 
= If the Defendant appears after Withernam awarded, he may plead m 
| cepit ; for he is not concluded by the Sheriff's Return of elongavit. N 
4 Mod. 183. Sal. 581. 

But he cannot plead Non cept infra ſex Annos ; for this does not anſwer u 
the'Detainer. 1 Sid, 81, 2. 

so the Deſendant may plead Property in Bar, as well as in Abatement : 
2 Rol. 64. R. 2 Lev. 92. 2 H. 6. 14. a. Adm. erg 42. R. 1 
232. R. Sho. 401. R. Mod. Ca. 8 1. 1 Sal. 5, 94. 

And tho' he pleads Property to all the Cattle in "the Count, yet upon N 
dence he may prove a leſs Number. I Leo. 43. 

8o he may claim Property, tho' the Sheriff returns Elongata. Sal. 581 
So the Defendant may make Conuſance, for that the Property is in an. 
ther. R. 1 Lev. go. 

So he may plead Property in a Stranger | in Bar. - R. 1 Sal. 5. 

So, if he pleads Property, and traverſes the Property of the Plaintiff, Ifie 
ought to be joined' thereon, for a Traverſe of Property in the Defendut i 
not material, R. Skin, 65, Dub. but beld well after Verdict for the Plat 
tiff. Winch 26. 

So the Defendant may plead a Releaſe from the Plaintiff. 

A Releaſe, after the laſt Continuance. ' Lut. 1142. 

So the Plaintiff in Bar of the Avowry may plead a Releaſe from the I 
fendants, or one of them. Lut. 1143. 

Or a Releaſe from him, in whoſe Right the Defendant avows, or malt 

Conuſance. Lut. 1143. 
So the Defendant may plead a Plea in Juſtification, without makig 
Avowry or Conuſance. R. 3 Lev. 205. Lev. Ent. 152. 
But then he cannot have a Return of the Thing taken. 3 Le. 205 
1 Bob 319.5 205 -- 
And, if by Matter ex poſt Facts he cannot have the Thing taken, he a 
| Juſtify, -1:Rel. 314. l. 33. 

Or, if he had no Intereſt at the Ti ime of the Diſtreſs. I | Rol. 320. U 

318. nin... 


(3K. 127 n 


* K 13.) I But if the Defendant had lawful Cauſe for the Taking, the moſt 105 
* necel- nd uſual Courſe. is to make Avowry or Conuſance, is in the Nan 


of a Bar. Med. Ca. 102. 
An Avowry . a Fe 2 the Taking i in his own Riph. 0 


* 
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Or in Right of his Wife. 2 Sand. 195. : 

And in all Caſes, where the Defendant expects a Return of the Cattle or 
Goods taken, he muſt make an Avowry or Conuſance pro Retorno babendo. 

Ca. 103. 
. 5 n if the Defendant pleads a Taking in another Place, he 
muſt make an Avowry pro Retorno habendo; for the Plaintiff, having alledged 
the Property of the Cattle in himſelf, ſhall not loſe them without Cauſe. 
29 H. 6. 35. 1 Sal. 93, 94 _ 

So, if he demurs for Want of a Place alledged. R. 35 H. 6. 40. 

So, if he pleads Property in a Stranger. R. 2 Rol. 64. Cont. 1 Sal. 94. 

So in all Caſes where he pleads. in Abatement Matter collateral to the Ac- 
tion. 1 Sal. 94. © | 

And the Title of the Avowry or Conuſance to have a Return cannot be 
traverſed. R. 1 Sal. 93, 94. R. 1 Vent. 127. Carth. 139. 

But, if the Defendant pleads Property in himſelf, as he thereby directly 
falfifies the ſuppoſed Property in the Plaintiff, he may have a Return without 
Avowry. Semb. 39 H. 6, 35. KR. 2 Cro. 519. 2 Rol. 65. R. 2 Lev. 92. 
D. Mod. Ca. 103. | 

So, if he pleads Property in a Stranger in Bar. R. 2 Lev. 92. Dub. Sho, 
401. D. Mod. Ca. 103. 1 Sal. 94. kf | 

So, if the Plaintiff is nonſuited before Declaration, whereby Avowry is 


taken, and have a Writ pro Retorno, if the Sheriff conſtare poterit Allega- 
tionem fore veram. R. 2 Cro. 519. Ray. 33. 2 Rol. 65. 

So, if the Plaintiff declares for a leſs Number of Cattle or Goods, he ſhall 
make ſuch Suggeſtion for the Cattle &c. omitted. Ray. 34. 

So, if the Plaint is removed by Recordari, and the Plaintiff does not de- 
clare in C. B. Ray. 34. ä | 

If a Man, who takes a Diſtreſs, has no Intereſt, he cannot avow in his 
own Name: As, if the Superviſor of a Common diſtrains according to 
Cuſtom upon a Surcharge of the Common, he cannot avow. in his own 
Name. 1 Rol. 318. J. 45. 


But he may avow, tho' his Intereſt is determined afier the Diſtreſs before 
the Replevin. 1 Rol. 319. J. 20. | Ce 


Conuſance imports a Juſtification of the Taking in another Right. 


his Right. | | 

And if one avows and the others make Conuſance, without ſaying as 
Bailiffs of the other, and entire Damages are given, it will be Error. R. 
Tel. 108. | 

If the Defendant makes Conuſance as Bailiff or Servant, he need not ſhew 
his Authority. 4 Mod. 378. | Fr 
. he makes it as Bailiff to the King, a Patent need not be alledged. Bro. 

alliff 1. . : | 

Or, as Bailiff to a Corporation, he need not alledge a Deed. R. 3 Lev. 
107, : p ; R . 

Nor ſay per eorum Præceptum. 3 Lev. 107, 

Or ſhew how . 3 Lev. 107. 

And it is not traverſable, generally, whether he was Bailiff or not. R. Cro. 
El. 14. It is not traverſable, where he juſtifies in Treſpaſs or Replevin, as 
Bailiff, in a Cloſe which is the Freehold of a Stranger. 1 Sal. 107. 


But where he took contrary to the Will of his Maſter, upon ſuch Induce- 


ment it may be traverſed. R. 3 Lev. 20. 


So, 


prevented, the Defendant ſhall make a Suggeſtion what Cattle &c. were 


And therefore one Defendant may avow, and the other make Conuſance in © 


3; oo 


(3 K. 14.) 
uſauce. 


: . 2 * 


— 


D Lu A D E R. 


So, it may be traverſed, that he took as Bailiff to another, and not to 4 F. 
R. 1 Leo. 50. R. 2 Leo. 216, 196. 77 
That he took of his own Wrong, abſque hoc that he took as Bailiff, for this Sy 
- - * is material where the Taking is of of Canto.” R. 1 Sal. 107. H 

| If one Defendant pleads Non repit, the other may make Conuſance in his A. 


n for he ſhall not loſe his Advantage by the other's Plea. 1 Rol. 320 


4. 25. 
- If the Defendant ſays bene advocat Sc. for bene cognovit, it is Form och. 
2 Cro. 37 ut, 
If he 27 bene cognovit Captionem in prædicto Loco, without ſaying Teng, f Bu 
A it will be well. R. 2 Mad. 4. 1 Leo 
If he does not deſcribe how many Acres the Locus in quo contains in hi 80 
Avowry, it will de well. N. Lt. 1232. them 
Avowry or Conuſance ought to make a good Title in Omni, for it An 


Title only to two Parts. 1 Sand. 286. R. Mo. 281. 


M. and Judgment for the Avowant, it "my" be amended after Error for g 


I If the Avowry or Conuſance is by Attorny 4 when he was an Infant, bs 
Plaintiff may plead it in Abatement. - K. aS ss. | 
224 4: RR * 

The moſt-ufual Avowry i is open Diftres Sande for Rent or Services. 


3 5 3 ; 2 14 of him, or of his Lord, and by what Tenure. 3 Lev. 142. 
1 | | "Far Rent. Vin. Ent. $23, (or 934, 937.1 940. Edit. 1680.) 50 


appeats that the Fine was exceflive. 11 Co. 45. 


founded upon the Right, Carth. 74. 

For it is in the Nature of « Count, and maſt contain ſufficient Mane 
* 70. 25. 24f-. 

And therefore, if he avows for Homage, he muſt make a Tide wth. 


If the Replevin is, Bona et _Averia cepit, and the Defendant advecat, g 
Captionem Bonorum et Averiorum, but his Juſtification goes onl to. 
the Cattle, withotit ſpeaking of the Goods, it will be bad. R. 5 Med. 77, 

380, if the Replevin is Bona et Catalla et Averia cepit, and he make 
Avowry or Conuſance of the Cattle only, it will be bad. R. 4 Mod. 402 
If the Avowry or Conuſance is bad, the Defendant ſhall have no Retun, 
tho 5 Replevin is alſo bad, and the Declaration therein quaſhed for Deked. 
R. 99 

But two Defendants cannot make ſeveral Avawiien for the fame Thin, 
each in his own Right, for each cannot have Judgment ſeverally for the lane, 
Thing. 5 Co. 19. a. 

. So the Avowry need not be for the fame Thing, for which the Taki 80 
was; for if a Man diſtrains for one Cauſe, he may afterwards avow for ay | 
other Cauſe, for which the Taking was juſtifiable. 3 Co. 26. a. 2 Leu. 10 

So an Avowry for Rent, if it appears that Part is not Arrear, will be gov 
for ſo much as is due, upon Demurrer, 1 Sand. 287. Vide Ante, 55 J2, 

Otherwiſe, if be avows for an Intire Rent, and it appears that he 


Or, if he avows for 30l. Part of the Rent for half a Year, without ſhewiy 
that the Reſidue was fatisfied. R. 4 Mod. 402. _ | 
Or, if he avows pro Cert” Lete, and for a Fine for not preſenting, when i 


So Avowry for Rent arrear Tempore Captions is ſufficient, without {aj} 
adbuc aretro exiften'... R. Dal. 72. 
So, if the Avowry is for Rent due at M. awd the Diftreſs i is alledged befor 


But, I; it is not et it will be Error, where he takes Judgmen 1 
the whole Rent till M. R. Sal. 380. 


The Defendant in ſuch Avowry muſt alledge in certain what Lands 1. 


3 * 
8 
- 

8 
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For Homage. Vin. 829. (or 973. Edit. 1680.) 
Fealty. ide Vin. 965.) 
Sait of Court. (Vide Win. 986.) 
Heriot Service. Vide Poft, (3 K. 28.) 


he holds by ſome of the Services, the Tenure may be traverſed. 9 Co. 33. a. 
R. Cro. El. 799. 


If he alledges Tenure by Homage, he muſt intitle himſelf to it. R. Vin. 
x; * is - H. 8. 19. he need not alledge any certain Tenant. 
* be | muſt alledge Seiſin of the Services, where the Commencement of 
RD, ent S by the Ha of fame ben Nn 5. 
; 2 ſince the St. 21 H. 8. 19. Which enables an Av for Lands 
ſubje& to Rent, as well as before. Co. Lit. 268. 6. 9 C. 36. 24. 


And he muſt alledge Seiſin by the Hands of him, who has the Frechold 
at leaſt. 6 Co. 57, 8. 1 Rol. 314. D. 


But Seiſin in Law is ſufficient. 4 Co. 9. a. 10. 1 Rol. 314. B. Vid 
Seifin, (E.) 


80, it is ſufficient to alledge Scifin of Rent where he avows for Homage, 
without ſaying de quibus Servitiis fuit ſeifitus, R. Win. Rep. 31. Win. Ent. 
859. (or 973.) cont. 


And therefore Seifin of Homage is ſufficient for all other Services. 4 Co. 
8. b. | | 


Seiſin of any Superior Service is ſufficient for all Inferior Services. 4 C.8.8. 
1 Rol. 3 15. G. | 


Seifin of an Annual Service is ſufficient for all caſual Services. 4 Co. 8, 9. 

Tho' not for another Annual Service. 4 Co. . 4. — 
So Seiſin by Recovery, or by voluntary Payment without Coertion, is ſuffi- 

cient. 4 Co. 9. 6. 11. 4. 


So geiſin need not be alledged within 40 Years, tho? by the Sr. 32 H. 8. 2. 


* 


this ſhall come from the other Side, b 


So Seifin by Diſſeiſor, or Feoffor after F eoffment, is ſufficient. 6 Cb. 58. 4. 
1 Rol. 3 14. J. 50. | EY gd. 


By the Common Law the Defendant muſt avow on a Perſon certain. 
Co. Lit. 269. b. | | 


And it ſhould be upon his very Tenant, generally, viz. his Tenant in 
Right and in Fee. 9 Co. 21. 2. . 


. 


And therefore, if the Tenant was diſſeiſed, before Acceptance of the Ser- 


ices of the Diſſeiſor or a Deſcent to his Heir, the Lord muſt avow upon 
the age otherwiſe, upon ſhewing the Matter, the Avowry ſhall abate. 
. Lit. 268, a. 9 | | 


So, if the Donee was diſſeiſed or made a Difcoaitiouance, the Donor muſt 
wow upon the Donee, otherwiſe he ſhews the Reverſion out of 


of him, ſhall compel the Lord to 
wow upon him. Co. Lit. 26946. PAIN 4 


But during the Life of the Feoffor, and before Acceptance of the Services 
bf the Feoffee, the Lord might have | 
Vo L. V. | a ; LE | 


* - 


And if he alledges Tenure by Services of different Natures or Qualities, tho' : 


1 him, and .- 
us Avowry ſhall abate. Co, Dit. 269. a. 3 Co. 30. 5. 

If Tenant in Fee makes a Feoffment, the Feoffee after the Death of the 
eoffor, or Acceptance of the Services 


ed uj 
bis Eleftion. G. Li. 269. K avowed upon the Feoffor or l eoffee at 
wy 4G | At 
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Avowry ſhall not alledge Seifin of any Rent &c. above 40 * Years &c. for 6 Tn Coy' 
y Plea in Bar to the Avowry. Dy, 3 1 5. Statares, i i 
b. R. 9 Co. 65. 2. D. 9 Co. 6. 1 | 1 1 


N 50 Years.) 
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At Common Law, if there was a Leſſee for Life or Donee in Tail with Be. 
mainder over, the Lord might have-ſhewn it, and avowed upon the Leſſee g 
Donee, as his very Tenant in Forma prædict. Cu. Lit. 269. 4. 201, 


F If the Lord had a particular Eſtate, he might have avowed upon the Ts 
nant in Forma prædidta, without naming him his very Tenant, which in. 
ports himſelf to have a Fee. Co. Lit. 269. a. 
If a Seigniory &c. came to a Guardian in Chivalry, he might have avgy,y 
upon the Special Matter, as within his Fee and Seigniory, Co. Lit. 269. 
But now by the St. 21 H. 8. 19. The Lord may avow, or others nale 
= | Conuſance upon the Lands holden of him, without naming any Perſon cg. 
' tain. NET: | n 
_. Vet he may avow at Common Law, if he pleaſes. Co. Lit. 268, b. 209 
& 90. 36. & 23. 8:4 -. | 
And if he avows upon Land without avowing upon any Perſon in cert, 
it is good by the Statute, tho' he names a certain Perſon for Tenant &. 
which the Statute does not require. R. 1 Leo. 301. Semb. Mo. 870, 
So, if Cattle are driven out of the Lord's View, and taken, upon Purſt 
in other Land, the Lord may avow by the Sz. 21 H. 8. 19. R. 9 C. 22.4 
So, if the Defendant avows for Rent, eo quod D. holds of him by Faly 
and Rent, which Eſtate the Plaintiff has, it is not material or traverſable, f 
by the Statute he may avow-upon the Land, and which Eftate the Plaintiff la 
ſignifies Nothing. R. Mo. 883. þ 


B Fs.) To Avowry for Rent and Services, the Plaintiff in Bar may diſclaim. 9d 
to it. 34. 3. | 
So he, may diſclaim, generally, and thereon ſhall have judgment; but be 
Lord may have a Writ of Right upon the Diſclaimer. Mod. Int. 306. 
Or. confeſs the Avowry, Mod. Int. 31g, 
Or*plead, out of his Fee, generally. R. 28 H. 6. 10. 
So he may plead, out of his Fee, without diſclaiming, which will be p. 
rilous. 9 Co. 34. 6. 28 H. 6. 10. 21 H. 7.20, a. 
Or he may plead generally Nul Tenure. Clift 638. R. cont. and a Repluir 
awarded. 2 Cro. 127. „„ 
Or he may confeſs the Tenure in Part, and traverſe the Tenure Me 8 
Forma. R. 9 Co. 33. a. 36. 42. Lut. 1212. | 
And, if it is found for the Plaintiff, he ſhall have Judgment, tho tis 
Avowry was for Rent, the Tenure by which was confeſſed. R. 9 Co. 36.4 
R. Cro. El. 799. 3 Ys: 
If he alledges Tenure for Part of the Land, he may alledge that this ni 
other Lag is held by ſuch Services, and traverſe that only Part is ſo bel. 
9 Co. 35. 6 | . | 4 
So he may confeſs the Tenure and traverſe the Seiſin. 9 Co. 33. 4. 
But the Plaintiff cannot traverſe the Seiſin of Services generally. 9 C. 34h 
6023. „„ introns. 
For, if the Lord had not Seiſin of the Services, the Plaintiff ought to c. 
8 feſs the Tenure and traverſe the Seifin. 9 Co. 33. 5. 
(® In the Sta- So ſince the St. 32 H. 8. 2. he may plead, never ſeiſed within 40 * 1" 
E22 8 Co. 64. 5. Mod. Int. 322 e ee 
| 5 * If he was ſeiſed only for Part of the Services, he may plead that the Tei 
7 5 was by Part, but never ſeiſed for the Reſidue within 40 Years. 9 C. 3+ / 
| So he cannot plead Tenure of a Stranger, and traverſe the Tenure. 9 
OS. 35. 4. R. 10 H. 6. 6. b. for he muſt diſclaim, or plead, cut gf 5 l 
„ 10 H. 6. 6, 7. Ws 5 1 15 
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But this Plea is not good, if the Avowry is for Caſual Service, as Fealty 
Ge. R. 3 Lev. 2121 HB tr: | 

So, if the Tenancy is granted by Fine &c. to the King, the Lord cannot 
avow generally for Rent-Service. R. 1 And. 160. | 
% now fince the Sf. 21 H. 8. 19. The Plaintiff in Replevin in Bar to 
Avowry for Rent may plead, Nothing in Arrear. R. Ray. 254 &c. 

Tho' he does not make any Title to the Land, Ray. 258. 

Tho? he is only Leſſee for Years, or a Stranger. Ray. 254. 


So he may plead all Pleas, which he had by the Common Law, except 


Diſclaimer. 2 Cro. 127. Co. L. 268. . 

As, he may plead, out of bis Fee, 2 Cro. 127. Mod. Int. 303. 

Or traverſe the Tenure. 2 Cy. 127. D. that he ſhall plead no Plea, but 
a Diſclaimer, or out of bis Fee. Mo. 870. 

So the Plaintiff may plead in Bar to an Avowry, De ſon Tort, with a 


Traverſe that Locus in quo &c. is Parcel of the Tenements alledged to be held. 
Raft. Ent. 556. 6. 8 


But by the Common Law before 21 H. 8. a Stranger to the Avowry, viz. 
upon whom the Avowry was not made, could not diſclaim. 


Nor could plead, out of his Fee, or any Thing tantamount, 22 H. 6. 
2.6. 


Nor Nothing in Arrear. 22 H. 6. 2. 6. 


Nor * 2 Diftreſs, and ſo Nothing in Arrear. 22 H. 6. 3. a. | 
in theſe 


But Caſes he ought to pray in Aid of the very Tenant, and then 
diſclaim or plead theſe Pleas. 22 H. 6. 2. 5. 


So Plaintiff to an Avowry for Rent upon him as very Tenant cannot ſay 


Nient ſeifie , for this amounts to a Diſclaimer, and therefore he muſt diſ- 
claim. 21 H. 7. 20. 4. 197 2 | 


The Defendant avows for Relief like as for other Services. 


3 Lev. 142. (3K. % 
Fide Ante, (3 K. 15.) | | | For Relief 
And he need not make mention of the Relief in his Avowry ; but of the me 
Tenure only; for the Relief is incident to it. R. 3 Lev. 145. 
And if it be ſevered by Releaſe &c. it muſt be ſhewn on the other Side. 
3 Lev. 145. | 
If the Avowry be for a Rent-Charge, the Avowant muſt ſhew his Title (3 K. 18.) 
to the Rent: As, by a Grant to him in Fee, n | Ew 2 Sond: 
Or in Tail, or for Life. Co. Ent. 590. | | _ 
By Deviſe to him, or his Wife. 2 Sand. 195, 
q Bp Grant or Deviſe to ſuch an one, under whom the Defendant derives his 
tle. NT | ITT hg. 
By Grant or Deviſe to ſuch an one, to whom the Defendant is Executor 
or Adminiſtrator, and avow for Arrears in his Life. Win. Ent. 1015, 
So, he ought to ſhew that Locus in quo c. is Parcel of the Land charged, 
for to ſay quod eff et Tempore quo &c. fuit is not ſufficient ; for this imports 
to more than that it was ſo at the Diſtreſs: R. 2 Vent. 150. 4 Mod. 1560. - 
But the Avowant need not alledge Seiſin of the Rent, where the Com- 
nencement appears by Deed.- 8 Co. 65. a. FOE | 
As, if he avows for a Rent-charge. 8 Co. 65. 2. f 
Or for Rent reſerved upon a Gift in Tail, 1 Rol. 314. J. 10. 1 
Or upon a Demiſe for Life or Years. _ 1 
| 18 * Rent in Fee, reſerved by Deed, upon a Conveyance in Fee. R. ; 
Co. 05. A * : 19 N n 
So, if the Rent is reſerved by Act of Parliament. - Cro, Car. 81. 2 


- 
* 
* 
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5 3 . If the Defendant pleads that he was ſeiſed of three Acres in Loco in # 


P L E AD E R. 
I6 Bae o lee E. Rentchargs the Plaintiff may ſay Qud mn 


conceſſit. 
He may demand yer of the Grant and demur. 
He may ſay that the Grantor was ſeiſed in Tail &c. and traverſe the * 
in Fee. 


That the Rent was extinguiſhed by a Fine. Win. Ent. 821. (or 935 


goo 


Edit. 1680.) 
That he made a legal Tender. 


(3K. 19.) If the Avowry is for Rent upon a Reſervation, * muſt ſhew that 
2 A. from 8 the Reverſion n or was aſſigned, was eie 
don. made a Leaſe to the Plaintiff for Vears, or at Will. 2 Sand. 3 10. n 
Ent. 264. Clift 640. | 
So he may ſay, that he holds by Copy or Demiſe, 
Or, that Part is Copyhold, Part Frechold, which he demiſed. Clift bio 
That A. ſeiſed, leaſed to the Plaintiff, the Reverfion deſcended to Parcenr, 
and one affigned bis Part to the Defendant, who avows for his Part of the Ren, 
That A. being ſeiſed, demiſed to him, who leaſed to the Plaintiff, for a lj, 
Lern; for it is not ſufficient to ſhew the Commencement of the Term v 
the Plaintiff, without ſhewing a good Title in himſelf, by which he col 
make a good Leaſe to the Plaintiff. R. Sal. 562. 
That he, being ſeiſed in Fre, made a Gift in Tail to B. rendring Rent, is 
on the Gift is in Tail, he may avow upon the Reſervation, 1 Nl. 14, 
10. 
And he need not ſhew Scifin of the Rent, l he avows upon a Reſe. 
vation; for it is ſufficient that he has the Reverſion. 1 Rel. 314. J. 10. lik 


Ante, (3 K. 18. ) 


BSI Bar to an Avowry for Rent reſerved, the Plaintiff may plead « as in By 
. to Debt for Rent: As, Nihil in Tenementis. Vide _ (2 W. 48.) 
Non demiſit. Clift 641. 2 Sand. 312. 
Nothing in Arrear. 
Notbing in Arrear for Part of the Rent, and Tender of the Refi 
Clift "Wo | 
That. the Avowant afterwards uſed or ſold the Cattle or Goods diftrainel, 
Lu. 1423. 
Aſter Iſſue joined upon a Plea in Bar to an Avowry, Pe Court will un 
ſuffer the Plea to be withdrawn, and the Avowry confeſſed, without Cat 
ſent, for the Avowant will loſe his Coſts, Skin. 594. 


63 K. 21.) If the Defendant avows, or makes Cana for nen fel , It 
— DOG muſt ſhew that the Place where &c. is his Freehold, or the Freehold a, 
| Vide Pot, under whom he makes Conuſance. Tut. 1140. 

(3 M. 26.) And if he ſays that he himfelf or B. was ſriſed, he muft ſay of wii 


Eſtate, in Fee, Tail, or for Lite. R. Lr. 1232. 


(3K. 22.) To this Avowry the Plaintiff may ay in Bar, that it is his Fil 


Bar. 
Vide Poſt, (3 M. 34.) 
DOT. Or the Bekold of 4. and by bis Line be put bis Cattle there. 1 + 


Vide Po, (3 M. 34.) 
"Or a ſpecial Title by Deviſe, Fine, Demiſe, Se. 


{3:08 ed 23. to the Plaintiff may fay in Bar, Tender of „ 


&c. it is ſufficient, without ſaying how many Acres the Loews 5 in quo Gee. 
K. _ 1 8 Denurrer, Lut 9 3 : ' 1 


«i» 
* 


PL E A D E R. 


intitled to Common in the Place where Ge. and this, Common appendant or 

appurtenant. . 

Common by Reaſon of Vicinage. 

And he muſt ſhew in ala Vill the Land lies, to which he china Com- 
mon. R. 2 Cro. 2 38. 

That his Leſſor 15 entitled to Common for him and his Tenants, Co. Ent. 

b. 

Ti the Plaintiff andes for Common, he muſt inake a good Title to the 
Common. And for Common appendant or appurtenant, he muſt ſhew a 
geiſin in Fee of the Land, to which he claims Common, and then alled 
that he and all Qyorum Statum &c. Time whereof Cc. have had Common 
in ſuch Place Cc. 1 Sand. 346. Co. Lit. 113. 6. 

If he claims Common in Groſs, he need not alledge Seiſin of the Land, 


in fach Place Cc. 1 Sand. 346. 

If a Copyholder claims Common in another Manor, he muſt alledge 
Seifin in his Lord, and that he for himſelf and his 3 Tenants has 
Common in ſuch Place Cc. (Vide 2 Sand. 326.) 

If he claims Common in a Waſte of the Ga Manor, he muſt alledge it 
by way of Cuſtom. Co. Lit. 113. 6. Vide Copybold, (K. 6.) 

And he need not ſhew what Eſtate the Copyholiers have in their cuſto- 
mary Tenements. R. 2 Sand. 326. 

If the Plaintiff is a Leſſee for Years, he muſt alledge a Seifin i in his Leſ- 
or, who has the Fee, and preſcribe in him and all thoſe Quorum Statum 


tion in himſelf, it is bad. R. Cro. Car. 599. 


So he muſt alledge a Preſcription for Common, Time whereof Sc. where 
t is contrary to Common Right: As, for Common appurtenant, or by 


Reaſon of Vicinage, and it is not fufficient to fay that All 1 er ba- 


here conſueverunt, without more. R. Lat. 161. 
If he preſcribes for Common appendant, he ought to clim it valy for 
attle Levant and Couchant. R. Lut. 1359. R. 1 Sid. 313. 


But, if he preſcribes for Common appendant to a Houſ: or Cottage, it 
vill be well, : this compriſes any Land. R. I Sat. 169 Semb. 1 Brownl. 
98. | 
And for Cattle Levant and Coucbant is ſfficient, without other Certainty. 
R. 1 Brownl. 198. | 


So- he muſt alledge Uſer of the Comtich according to his Preſcription : : 
ns, if he claims Common for Cattle Levant and Couchant, he muſt ſhew 


at the Cattle put there were Levant and Couchant. 1 Sand. 28. R. H. 
0 An. in CB. © 


7 


227. R. 2 Cro. 44. 
And after a general Demurrer, K cont. Low 196. 
And if he claims Common a 


vithout ſaying Levant and Couch, 
R. 2 Cro, 2 


If the Plaintiff claims Common Sr ail confronable Cart he muſt 
dat the Cattle put there Were fo. Seb. Lur. 1470. _ - act 
If he claims Common, from the Time of cuttin 


Aenne ho ma hw Yar hi ver 
1 M (ot Cleve. R. a Co. 637. Vid Pl. Com. 33. . 


. 20. 637. | 


nt, he need not ſhew that they were ſo. 


You. 


i 3 


&c. and then derive the Term to himſelf &c. for, if he oy a Preſcrip- 


ppurtenant for a certain Number of Cattle, 


carrying away the 8 


1 i "4 To 5 
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In Bar of an Avowry! for Damage fraſant, the Plaintiff may ſay that he is it K. 24.) 


Bar by Com- 
mon. 


but only that he and all his Anceſtors have had, Time whereof &c. Common 


But the Omifſion ſhall be aided after Verdi. 1 Lov 196. R. 1 Sand, 0 


goa” A DER; 

To a Preſcription for Common the Defendant may reply de ſo Tort 
with a Traverſe of the Preſcription. 

Or with a Traverſe of the Levancy and Conchancy 3 for this goes to the 
Gift of the Juſtification, R. Win. Ent. 972. Per Holt, . Mod, Ca. 11; 
Semb. 1 Sal. 169. | 

Vet the Foddering of the Cattle ! in his Yard is n of their being 
Levant and Couchant. 1 Sal. 169. 


(3K. 25.) So in Bar of an Avowry for D e feaſant, the Plaintiff may preſcrile 
Bar by Way. for a Way. Vide Chimin, AD. =: "pkg "CDI 
And he muſt ſhew what Way he claims in certain: As, whether i it be far 
Horſes, Carucis &c. Vide Chimin, (D. 2.) 
And the Terminus @ quo and ad quem &c. Vide Chimin, (D. 2.) 
Keplicatin, To this Bar the Defendant may reply De ſon Tort, and traverſe the Px. 


ſcription,” | 
Er acknowledge the Way, and ſay that the Treſpaſs was extra Vin. 
Ent. 297. 
If the Defendant traverſes the Preſcription, the Plaintif ſhall j Join Iſſe 
upon the Traverſe. 
If he pleads e. extra Viam, the on may rejoin to it Non culp. Th; 
Ent. 297. 
* 209. So the Deſendant may make Avowry by 1 of the — 
Mane Te or of Sewers. Co. Ent. 293. a. Hern 643. Bro. R. 417. 
Commiſion Hy the St. 23 H. 8. 5. The Defendant may avow generally, that he wt 
= 4 re, by. Authority of the Commiſſioners of Sewers for an Aſſeſſment by ſuch Con. 


(3 M. =.” miſſion, Co. Lit. 283. a. 
But, if the Defendant waves the ſhort Pleading allowed by the Statut, 


and ſhews the ſpecial Matter, he muſt plead all Things . other 
wiſe it will be bad. Sti. 12, Lut. 1180. 
So he may avow by Virtue of a Warrant to diſtrain for the Poor's Rit 


purſuant to the S. 43 El. Lut. 1179. 

Or by Authority of the St. 15 Car. 2, for Regulation of the Militia, Cf 
636. 
80 by Force of a Warrant ppon a Conviction for Fraud in the Excit, 
Lev. Ent. 152. | 


* K. my So the Defendant may make Avowry for an Amerciament : As, for ut 
amet, appearing at a Leet. Win. Ent. 873. (or 986. Edit. 1680.) K. 3 Ls. 10 
Mo. 89. Bend. pl. 227. 
| 55 or &parting, when ſworn upon the Homage, before Verdid * 0 
„ 570 
| For refuſing to be Conſtable. Co. Ent. 572. 4. 5 Md. 124. 1 
80 for an pat for ſtopping | a Na. or other Offence preſe ſnte 
_ Co. Ent. 573.0 | 
1 35 Or for taking lomates, | | | 
1 Sf In an Avowry for an Amerciameot, the Defendant muſt ſhew the Fe 
YH | or Court, where impoſed, to be- duly held. R. Cro. El. 245. 
And before whom. R. 1 | nie of 98. Semb. 5 Mod. 96. 
And over whom it has Juriſdiction. - . Skin. 303. 100 
That he had ſpecial Notice of his Election to the Office for the R 
4 ' » Whereof it was impoſed. R. 5 Med. 130. * 
"= S8.o, that there was good Cauſe for the Amerciament : As, that it was! 
_— 4: 4 An Offence within the dee, R. * 129. ; 3233 


1 


I. FA DB. Ri 

And in Replevin it is not ſufficient to ſay, that he was preſented for ſuch 
an Offence, but he muſt aver directly that ſuch Offence was committed. 
1 Sal. 107. Sho, 61. R. Cro. El. 885, 6. 3 Leo. 8. R. Cartb. 74. R. 

6, 108. | 

33 in Treſpaſs, R. 1 Sal. 107. Sho. 61. Carth. 74. Skin. 587. 

And licet fuit cul. is not a ſufficient Averment. F., g. 109. 

So, he muſt ſhew an Amerciament at a Sum certain; for without that, an 
Affeerment is not ſufficient. R. Hob. 129. 

So he muſt ſhew that the Amerciament was affeered by Affeerors. R. 
3 Lev. 19 19 Adm. Mo. 89. 

And he muſt ſhew the Names of the Affeerors. R. Kel. 66. a. 

So, the Names of the Suitors owes Nom preſented. R. 3 Leo. 8. 

Or aſcertained by the Jury. 5 g. 109. 
8o he muſt ſhew the . 1 Sal. 108, Sho. ba. 3 Mod. I 37. R. 
Vo. 573, 604. Semb. cont. Carth. 74. Acc. Skin. 587. | 

And where made. R. 1 Brounl. 198. 
But if the Amerciament is general, Ideo in Muiericrdia, and alter warde 
affeered, it is ſufficient. R. 1 Sal. 56. 
Or, if it is aſſeſſed at a Sum certain. Per Hul, Sho. 62. 
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So he may make Avowry for a cuſtomary Demand: As, for a Fine due 805 K. 8 ) 
dy Cuſtom upon an Alienation. 2 Vent. 132. 


$0, for a Fine impoſed by the Leet &c. for a Contempt. 
80 for a Toll due by Cuſtom. 


So for a Heriot due by Cuſtom, Co. Ent. 64 3-.4. Lut. 1310, Vide 
Copybold, (K. 23.) 


'Or for Add Serie 8 Co. 103. | 

So for Breach of a By-Law. Win. Ent. goo. (or 1014. Edit. 4680.) 
But, if the Avowry is for a Thing due againſt Common Right, a Cuſtom 

muſt be alledged to diftrain for it. R. 1 Sal. 175. Vide Diſtreſs, (A. 1.) 
Yet, where the Avowry ſhews that the Duty is due, it is ſufficient without 

lledging Performance of that, which was the Confideration for the Duty : 
As, if it ſays that a Burrough in Conſideration of maintaining the Port ſhall 


ave Toll Sc. it need not alſedge that the Port was in Repair, * it-1s l 
It of are bound to repair it. R. 1 Sal. 249. 


(3K. 29.) Judgment in Replerin. | 


If there be Judgment for the Plaintiff for Want-of a Replication to the (3K. 297 


Zar to the Avowry, or upon a Demurrer, a Writ of Inquiry of Damages hall; as 
de awarded. 


So, if the Defendant, relidd V ins cognowit Aftionem, or there i is 


udgment againſt him by Nibil dicit &c. 


Or at the Requeſt of the Plaintiff, by the Aſſent of the Defendant, the 
Juſtices may aſſeſs the Damages without a Writ of Inqu 


3 we 1 * is upon a Verdict, the Jury ay aſſeſs the Damages, : 
and. 31 


Or the ury after Verdict may. be. diſmiſſed, and Damages aſſeſſed by the 
Juſtices with the Defendant's Conſent. 


So, if the Jury do not aſſeſs Damages, the Plaintiff may make a Suggeſtion \ 
pon the Roll that the Cattle are Kill detained, 


whereupon a Writ thall go to 
nquire of the Value of the Cattle and the Damages, d which the Plaintiff 
hall have Judgment for beth. | 


If there is Judgment for the Plaintiff i in Replevin gu. adbuc detinet by Default 
Iter Appearance, there ſhall be a ſpecial Writ of Inquiry for the Value of 
de e Cattle, or ns: and Damages, F. N. B. 6g. L. Co. . 611.4. 


But 


43K. 30) | 
For the De- 
ſendaut. 


Bat where che Taking was 
Detainer: As, in Replevin by the Lord for the Goods of his Villain, or 1 


9 - 


nam awarded. Sal. 581. 


Court ſhall award a Writ to inquire Se. what Arrear, and the Value of the 


75 Aum. 1 Lev. 25 5. 


8 2 of Inquiry; for it e moſt be by the ſame Jury, who try the |ſbe 


| 6 6 R. Ray. * 1 Sid. 380, 


laben was awarded, which was irrepleviſable. 


1 1. E A D E R. | 
was lawful, the Damages ſhall be TY 2 be 


Goods taken tHe wat and 2 after Amends tendred. Fa NB. 


If hens 3 ent for the Defendant upon a Demurrer or Verdi, o- 0 | 
Plaintiff is nonſuited, the Defendant ſhall have Return irripleviſable. 


P K. 3 
Vi . ſhall have Return, tho he * Non. expit afier a ile. 


i” — —— 


Or claims Property. Sal. 581. : 

If the Plaintiff is nonfuited, when the Defehdant avows for Rent, the Jul. 
tices may aſſeſs Damages without a Writ of 34 3 Leo. 213 

And by the St. 17 Car. 2. 7. On Diſtreſs for Rent on * * chargeable 
if the Plaintiff in Replevin, by Plaint-or Writ depending in any Coun 3“ 
Weftminſter, be nonſuited before Iſſue, the Defendant may make Suggeſt 
in Nature of an Avowry, or Condſance to ſhew Cauſe of. Diſtreſs, and the 


Diſtreſs, of the Execution of which 15 Days Notice ſhall be given to the 
Plaintiff or his Attorny. 
By the ſame Statute, on Milena of the Inquiſition the Defendant ſhall har 
Judgment to recover the Rent Arrear, if the Goods diſtrained amount to it 
-otherwiſe, to the Value of the Diſtreſs with full Coſts, for which he m 
have Execution by Fiers facias, Elegit &c. 1 Sand. 195. 4 

By the ſame Statute, if the Plaintiff be nonſuited aſter Avowry, or Conuſans, 
and Toe joined, or a Verdict be for the Defendant, the Jury who were to tj 
the Iſſue ſhall inquire what Arrear, and the Value of the Diſtreſs, and tie 
Defendant ſhall have Judgment and Execution ut ſupra. 

© So, by the ſame Statute, it Judgment be for the Defendant upon Demut, 
the Court ſhall award a Writ to inquire the Value of the Diſtreſs, and u 
Return the Defendant ſhall have Judgment for the Arrears mentioned in th 
Avowry or Conuſance, if the Diſtreſs amount to that Value, otherwiſe, u 
the Value of the Diſtreſs, and his full Coſts, and Execution ut ſupra. 

- If the Avowry is for Rent-Charge, as well as for Rent- Service, the ju 
Saal! inquire what Rent was in Arrear, and the Value of 12 Cattle diſtrand 


So, if the Avowry is for. the Poor's Bane, or other Duty, the Jury ſul 
inquire how much is due, Semb. 5 Med. 7 
But if the Jury omit inquiring what Naar! is in Arrear, it cannot be ſupp 


R. 1 Lev. 255. 1 Sal. 205. 
Pet, if the Plaintiff is nonſuited, it may be ſupplied by a Writ of Inqui 
| Semb. 5 Mod. 76. R. 5 Med. 77. 
It may be ſupplied by a Writ of Logs, where the Avowry was fort 
Poor's Rate, and the Plaintiff nonſuited. Sal. 205. 
So, if the Jury find the Value of the Diſtreis, and not what Rent 
Arrear, by which he cannot have Judgment upon the Verdict, yet if be think 


1 [3 K. 310 Execution. 7 
| 8 for the Defendant, by the Common Law, ran 


o 


Where the * was 1 18 a 9 or after a endif, 


7.6 b. 
Ge 1 


8 0 
4 
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not irrepleviſable. 14 H. 7. 6. 6. 34 H. 6. 5. a. 
ur pg a Writ * cn babends the Sheriff cannot find the Cattle, 
here ſhall be a Capras in Withernam upon the Return of Eiongata. 2 Leo. 
ns if after Withernam in Proceſs the Defendant in Homine Replegiando 
found Bail and pleaded, and there is Judgment againſt him, and he is ſurrendred, 
he ſhall be detained upon the firſt Capras in Withernam. R. Sal. 582. 

Or, if he does not ſurrender himſelf, another Capias in Withernam ſhall 
iſſue againſt him. Sal. 582. ek oa Amen; 

But, after Withernam upon a Retorno habendo, if the Defendant tenders in 
Court the Damages aſſeſſed by the Jury, and alſo a Fine for his Contempt, 
the Proceedings upon the Witbernam ſhall be ſtaid. R. 2 Leo. 174. 
So, after Judgment for Return irrepleviſable, if the Owner of the Cattle 
or Goods tenders all that is due upon the Judgment, and it is accepted, 
dete hall be a Writ of Delivery for the Goods. 2 Int. 107. 


Lvowry, and is refuſed, he ſhall have Detinue. 2 Toft. 107. 


(3 K. 32.) Recaption. 


So, if, pending Replevin for a former Diſtreſs, cke Lord diſtrains his 
Tenant again for the ſame Cauſe, he ſhall have a Recaption. F. N. B. 21. E. 
To Recaption the Defendant does not avow as in Replevin, but juſtifies ; 
or the Plaintiff ſhall not recover Damages for the Taking or Detaining of 
his Cattle, but only Damages for the Defendant's Contempt againſt Law. 
c | 


(3 L) Pleading in Scire facias. 
{3 L. 1.) When it lies. 


J) Judgment given in a real Action, to execute ſuch Judgment, 2 Inft. 

bg. Adm. 1 Sal. 258. Vide Execution, (I. 4.) 36 

* 5 execute a Fine. 2 Inſt. 470. Vide Execution, (A. 6.) — Hne, 
1. | 5 ESTES > 

And upon a Judgment in Ejectment. R. Sal. 258, boo. 

So in Annvity. 1 Sal. 258, 600. F 8 * 
So in perſonal Actions, if the Plaintiff or Defendant die within a Year and 
Day, there cannot be an Execution before a Scire facias by or againſt the 

xecutor or Adminiſtrator. 1 Rol. goo. JI. 15, 20. OT 
So, if one Plaintiff die, the Survivor ſhall not have Execution befbre a 
tre facias. Mo. 367. R. cont. Ney 1 50. OY | 

The Survivor ſhall not have an Execution by Elegit, for the Heir ſhall be 

ontributory. Per Holt, 1 Sal. 320. "3300 

So, if a Recognizance is given for good Behaviour, he cannot be indicted 


. 


ave a Plea for his Excuſe. _ 1 Rol. goo, J. 5. 

So a Scire facias lies upon a Judgment in Annuity. Per Holt, Sal. 600. 
80, if a Conuſee dies, his Executor cannot ſue upon the Recognizance, to 
e an Elkgit, without a Scire facias againſt the Conuſor, tho it is within 

Year. E N. B. 267. P)... Ni „ £740 

Vo. V. | 


- ni if the Judgment was upon a Nonſuit before Verdict, he ſhall have 


80, if he tenders the Whole upon the Judgment, which is aſcertained by the 


* a Breach of the Recognizance before a Scire Facias upon it; for he may 


CEE Nor 


305. 


Oy the Common Law a Scire facias lies after a Year and a Day after (3 L. 1.) 
By q doggy 
mon Law. 


(3 L. In | 
By the dr. v. a Judgment in perſonal Actions after the Year and Day. Co. Lit. 290, . 


2- 45+ 


£45, Error, tho' the Year and Day pa A Vide Poſt, (3 L. 4. ) 


(3 L. 3.) 
How it ſhall 


de ſued. 
Vide Bail, 


(R. 1, &c.) upon Record before the Scire facias ſued, and it is not ſufficient that it 
_ ſigned by the Officer. Per Glinn. Pr. Reg. 494- 


E ear and a Day after Judgment. 2 Inſt. 469. Dub Per Holt, 54 
9 
Nor upon a Recognizance acknowledged. 2 In/t.-469. | 


acc. Ney 151. Adm. Sho, 404. Adm. Cart. 19 


whereby the Error is abated, Execution may be ſued againſt the Others wit. 
out a Scire facias. Dub. Sho. 404. Semb.. 5 Mod. 339. 1 Sal. 319. 


ecution ſhall be ſuperſeded upon Motion. Mod. Ca. 288. 


4 Le. 19%. 


dation and Warrant for the Scire facias, Pr. Reg. 4 


ee Be Cnr he Yew, drs d. Bc, Bir Th 


But the n Law A Vie 1 daes agt bis in 5 Adton 


$0 it is not neceſſary where the King was Plaintiff, Sal. 603. 
Vet by the St. V. 2. 45. a Scire facias was given to have Execution = | 
And by the ſame Statute a Scire facias lies after the Year and Day up: 


Recognizance. 2 Inſt. 470. 
But a Scire facias is Feceſſary, 


where the Jndemene is ſuperſeded y 


80, it is not neceſſary, where no Alteration of Parties is made: As, if gy 
Plaintiff dies after Judgment, Execution may be ſued in the Name of bo 
without a Scire factas. Ney 150. 

So, if Error is ſued and Judgment affiemed, and afterwards one of th 
Plaintiffs dies. R. Mo. 367. 2 5 Mad. 339. 

80, if one Plaintiff dies, the Survivor alone may ſue out Execution, wit. 
out a Scire facias; for he is Party to the Judgment. Cont. Mo, 367. R 


194. 
So, if Error is brought by ſeveral Defendants, and afterwards one dig 


So, if two ſue Execution by Scire facias, and one dies after an Elyi 
awarded, the Survivor ſhall have an Alias Elegit without a Scire facios. J 
Cart. 113, 123, 180, I94- 

Yet, where Judgment is given and Execution delayed beyond the Year al 
Day by Injunction in Chancery, there muſt be aire facias. R. 1 Sal. zur 

If Execution is ſued after the Year and Day without a Scire facias, the Ex 


But if Execution is ſued. after the Year and Day without a Scire facia, it 
not void, but voidable vy Error. R. 3 Lev. 404 Sal. 261. R. on, 


A Scire factas lies of Courſe within 10 Years aſs Judgment; but thr 
ten TR, it muſt be _ Ra- Pr. Reg. 209. ay 


(3L. 3... Scire facias upon Py ach 


A Scire fable tho it is but a Judicial Writ, is in the Nature of an Adin, 
and a Releaſe of Actions, or of Executions, diſcharges it. C. Lit. 290.0. 
If it is to have Execution of a Judgment, the Judgment muſt be entrel 


If Judgment was given 10 Years before, it ſhall not be awarded without 
Motion in Court. Pr. Reg. 495. Sal. 598. | 
And the Record of the Jadgment muſt be in Court ; for it is the Fo 


495. 
Ln it was 7 Years before, there muſt be a Motion at the Side 'Bar, dd 
59 | 
If after Judgment revived by Scire Factas, the Defendant dies before I 
ecution, there ſhall be another lee facias without Motion. Sal. 59%. 
A Seire faciat againſt a Defendant ſays in bac Parte. . 399. 
Againſt the Bail it lays | in eã Parte. "gal. 599. 


3 . 


"+. L + A D B R. 


. gare Haier muſt be ſued in the fame Court, where Judgment was 
yen, if the Record remains there. Vrae Execution, (1. 1.) 
4 And to the Sheriff of the ſame County, where the Otiginal Action was. 
Pr. Reg. 495. R. Hob. 4. Tel. 218, 
And upon Return of Nulla bona in the ſame County, there may be a Tefta- 
tum Scire facias to the Sheriff of another County. 2 Leo. 67. 


But if a Debt, after Recovery in B. is aſſigned to the King, a Scire facias 
may iſſue out of the Exchequer. R. 2 Leo. 67. 

A Scire facias ought to be as ſhort as poſſible. Pr. Reg. Fry 

And therefore it is ſufficient, tho” it be as general as the Record upon which 
it is founded. Mod. Ca. 296. 


And an immaterial Variance from the Record does not prejudice: As, an 
Omiſſion in the Stile of the King. R. 3 Mod. 227. 


So Scire facias Executor of ſuch an One is ſufficient, without naming him. 
I 2 

= go recite the Judgment that was given. Co. El. 817. 

| And before what Judge. Pr. Reg. 497. R. Sal. 517. | 
If the Record is ſpecial, it is ſafe to recite it, as it was pleaded. Dy, 34. 6. 

It muſt be againſt all the Defendants together, R. Sal. 598. 

A Scire factas pro Valore et Dampnis upon a Judgment in Dower muſt 

mention the Recovery of Seiſin. Of. Br. 303, 305. By the St. Mert. 1. 

dhe may recover the Value and Damages, uſque Diem quo Seiſinam recuperave- 

if 2.208; ID. - + 


If a Recognizance was taken before a Judge ,and not entred in Court, and 
Plaintiff declares upon a Recognizance in Cort it is Variance, R. Sal. 
564, 6 

Lad fach Variance cannot be amended. R. Sal. 52. 


If the Scire facias be upon a Judgment in Ejectment for two Meſſuages, 
where the Judgment was of one Meſſuage. R. 1 Sal. 52. 


80 it ought to conclude, Qyare Executio fieri non debet, and therefore if 
ion debet is omitted, it is bad. Lut. 1282, 

If the Judgment be againſt two and one dies, it ſhall be againſt 5 Sur- 
vor, Qyare Execution againſt his Goods, and a Moiety of his Lands, and 
gainſt the Heir and Tertenants of the deceaſed, 


4 Execution againſt them 
or a Moiety of his Lands habere non debet. Carth, 107 


If it be by an Executor, it muſt make a Profert of the 14. Teſtamentary 
h the Middle or at the End. R. Carth. 69, | 


But a Scire facias ou Tertenants need not ſhew by what Title they” | 
ntred. R. 1 Lev. 312 


| It need not recite all the Proceedings upon which the Judgment was given, 
but the judgment only. R. Carth. 149. 

| The Scire facias muſt not be teſted upon a Sande for it is not Dies 
furidicus. Dy. 168. a. 

There ought to be ſeven Days between the Tee and Return of every Scire 
tas; and therefore 14 Days between the Toe of the firſt and Return of the 


ond Scire facias, R. 2 Jon. 228. R. 9 M, z. B. R. (Reported in Co- 
's Reports 53.) Sal. 599. Skin. 633. 


80 a Scire facias muſt be delivered to the Shetiff 4 vr at leaſt before the 
keturn. 2 Jon. 228. A convenient Time. Sal. 


By Rule in B. R. the 2d Scire facias ought not to be ſued out till the firſt 
armed. Sal. 59g. Cant. Sin. 633. 


A Scire facias lies guar 


» 


is not ſued within a Year and a Day, if che 


dgment was not 
wen with a Cefſet Executio 


au from that Time. Med. Ca. 288. 


Tho' 


7 


e Ranchi non upon every Judgment, upon 1 ( 2 ba. 
to ſuch a Time, for then the Year ſhall be com- Judgment 


r r 1 K A D E R. 
172 | Tho'.Execution'be ſued in Pürt. Lur. 1264. 
8 So, tho' Execution is ſued, but not continued for a Year and aby 2 In 


= a 58. 8 
r 1 3 lies upon a Judgment in a real Aion. 'Fide Eaweinidn, (A. 


4.)=(l. 
udgment in Ejectment, where a * enters 925 jon 


WE © K. 7% pon « Jad 3 Lev. 100. Clift 676, 7. 
ELIF So, it lies upon a Judgment quod computer. 1 Vent. 258, | 
28 ff. 4 80, if Error is brought of the judgment after the Vear, which i is Quaſhey 
= | and void, thete ought not to be Execution, without a Scire facias; for te 
ws of Error being void, does not revive the Jodgment.” R. 1 Na. 8, 
<4" "Bs $0 1- 
8 TY . So, if there is an Inj nction out of Chancery, whereby Execution ; is ſtayed 
EE for a Year, there ſhall not be Execution afterwards without a Scire fac, 
| F. Mad. Ca. 288. 
| But it is not neceſſary, where the Judgment w was ſu ſpended by Error, tho'; 
RP Year and a Day are paſſed before Judgment affirtned, * R. Cro. El. 416, 706, 
8 K. 1 Rol. 899. J. 20. R. 1 Sal. 261. R. Lane 20. R. Godb. 372. | 
Nor where the Judgment is affirmed within the Year, tho' the Executn 
is ſued out of the Court where the Judgment is affirmed. R. 5 Co.88,, 
Cone. Pr. Reg. 208. 
Nor where the Judgment is affirmed, or the Plaintiff is nonſuited or di 
continues in Error, tho“ the Year was expired before Error ede R 
I * 899. . 25, 35. R. 2 Cro, 364. Lane 20. 


43 L. 5.) | Aker the Year and Day. a Scire facias lies bebe the Game partes as were: 
By whom. Parties to the Judgment. Theſ. Br. 224. 
; If the Plaintiff dies, Scire factas lies by his Executor or Adminiſtrator with 
a Year. 2 Inſt. 395. Th. Br. 240. Vide Execution, (E.) 

If the Judgment is by an Executor or Adminiſtrator durante minore Aids, 
| the Executor at his full Age may have Scire facias ; for. he is privy to the 
8 Judgment. R. 1 Rol. 889. J. 2. 

Or by an Executor upon Condition that upon ſuch an AR B. ſhall be Ex 
ecutor, Dub. 1 Rol. 889. |. 5. 

So. now by the Sz. 17 Car. 2. 8. If an Execator or Adminiſtrator obus 
Judgment, and dies before Execution, an Adminiſtrator de Bonis nn &. 
ſhall have a Scire facias upon ſuch Judgment. Yide Adminiſtration, (G. 

So, if he dies after the Money levied by the Execution, and it remains 
the Sheriff's Hands, he may 0 the Execution. R. 1 Sal. 323. 


(3 L. 6.) "4B, if Defendant dies after | Jodgment, a Scire facias lies within a Ye 
A againſt his Executor or Adminiſtrator. Lut. 1273, 4. Th. Breu. 241. 

So in Ejectment it lies againſt an Executor and a wa: 7) who entred alt 
Judgment. R. Lut. 1268. 3 Lev. 100. Vide Ante, (3 L. 4.) 

Or againſt Tertenants generally, or by ſpecial Name. Sal. boo. 

If it be againſt A. tenen Premifſorum, it ſhall be intended Tenant at th 
Time of the Liberate. R. Jon. go. 

So, if Judgment is recovered againſt an Executor or Adminiſtrator, un 
dies, a Scire facias lies upon it againſt the Adminiſtrator de Bonis nm &. 
being alſo Adminiſtrator of the 4 en gra R. Per 3 J. *. 214. R. 18 
890. J. 35. Cro. Car. 167. 

So againſt the Executor of an Adjminirater endo 1 the Judzwat 
was Siren, if he 1 waſted the Goods of his Inteſtate, Clift 679. 


(3 171 1 . a. Scire Farid hes not lie, where there. wants Prileity 5: As, by an Ab 


_ - . os ir does miniſtrator de Bonjs non Cc. and I — Wannen fe 


F UNA ni RI R 
as al the Si. 17 Gar. 2. $:: | Yor. 248. Vide Ante, (3 L. 6.)— 4dmi- 
G. * | 
Kor by bet Ir, whany his Anceſtor had ſued an Elegit. R. Lane 16. 
Nor by the Adminiſtrator of an Adminiſtrator upon a Judgment by b. 
Inteſtate, for a Debt due io the firſt Inteſtate; tho he Debt is brought into 
Court he cannot take it; tho he alſo obtained Judgment by * for it 
is erroneous. Lat. 140. 
80 it does not lie, tho' there is Privity, by him, who has no Intereſt in 
the Thing recovered : As, if Huſhand and Wife recover Land in Right of 
the Wife, and the Wife dies, the Huſband ſhall not have a Scire facias 
* the Judgmept. - Jon. 248. | 
if Huſband and Wife as Executrix or Adminiftratrix recover, R, 
Jon. 25 1 Rol. 889. J. 10. Vide Baron and Feme, (Z.) 
vet where Huſband and Wife have a Judgment for a Debt to the Wife, 
the Huſband alone ſhall ſue Execution without a Seire. facias. R. Med. 179. 
Vide Baron and Feme, (E. 3.— Z.) 
80, it does not lie againſt the Heir and Tertenants of the Tenant in = 
Dower, go Judgment againſt him and Seiſin n if he dies n 
Inquiry of Damages. R. 3 Lev. 275. 
Nor by the Adminiſtrator of the Demandant in Dower, if ſhe dies before 
Damages and Coſts afſeſſed. Dub. 3 Leu. 275. 
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If upon, a Scire facies the Sheriff returns Scire feci, and the Defendant 661. 8.) 


makes Default, there ſhall be Judgment againſt him. 2 *. 


So in C. B. if a Scire facias goes upon a Judgment for Debt and Damages upon Default. 
againſt the Defendant*himſelf,” who was Party and Privy do the Judgment, N 
and the Sheriff returns Nichil, and the Defendant 1 Default, there ſhall fac. 


be Jod ment againſt him without Ns LOT 1 ** 3 168, 

a. 47. Sal. 599. IT 
But in all Caſes, where the Sheriff returns _ chi agen a Scire. Fucks bs (3 L. 9.) OE 
B. R. another Scire facias ſhall be awarded. 2 Inſt, 472. 2 Med. Ca. 227. * 

And if u es the ſecond Scire facias the Sheriff returns Nichil, and the 

Defendant not appear, there ſhall be Judgment againſt him. Dy: 168, t 

4. 198. 4. 172. 4. 201.4 _ 255 | 


So in a Scire facias upon a 3 in C. B. there hall not 888 


ment * the — Ar his Default A Nicbils are. returned. 
168. 4. n 
er i in a Scire facias upon a Jodgment in B. ins the. Deſerdayt 


was not Party to Record, eee 
tor, Ge. Dy. 168. 4 ; | | 


So, if tho Defendant after Judgment takes Huſband, and the Seine Facias 
. SES B: P. 9 An. 
or in a Scire facias in C any Cauſe, except upon a for | 
Debt and Damages a gin 4 Part tp tho Record, Th. on « Recorery 2 
As, i , reed 95 2 deias againſt a Conuſce after Judg- 
ment in ta Querela to be r om a piſance an 
there muſt be a ſecond: Scire facias- R. 2 8 A 1 
So, if the Scire fecias is againft Wand the Sheriff. a b hh returns | 
Scire feci, and Nicbil as to the other, 5a be a 2 acias AT 
again both. Per tot. Cur. 1 H. 4. 4. % + . | * 
If there is Judgment againſt the Defendant ! 
turned, he is without TY * 
R. Er. 417. 


* 7 . 


vol. V. A "Ste 


= . Li E R D E 8 
—_ 3830, if 'the Sire fapias is an Heir, who, being warned, fu, 


1 Judgment by Default, he have no Remedy i in Law, tho! his Fathe 
3 Fog was only Tenant for Life, Remainder to him in Fee. R. 1 Leu. 4114. 
| Soy os Rey wes rind in Tall. Rin Lev. 41, 1 Sid, g. 
19. 1 
1 | R any Caſe, where be has Matter pleadable. to the Cairo ſain 
. 1 Sal. 264. 
| But aſter Judgment upon two Nichils returned, the Deſondent may be ts. 
tiered pon Movonwidou an Fea e 1.8al. een 


63 L. 10.) To a Scire  facias the Defendant may plead. in Abatement or in By 
bers fon, 2 BH. 40. 
What ae al. So Aide, Recerpt, aod Ag; hall be allowed. - 2 Io. 470. | 
- lowed. | 2: Bur Proceſs of Summons, ban and for a . are ouſted by th 
7 RMS. 4c. 2 Inſt. 4 en. 
of | So Efſoin of the Tenant, Defendant, Pray in 2258 or Plaintiff # hinkd 
8 | 4 o. A | 7 77 9 
e (hill not be el. fir Final 
So the Defendant cannot plead Matter * he Tile, upon ud 
the Recovery was, obtaified, ''2 Inft 4%... 
Y a Thing which proves the Judgment only erroneous and voidabl 
| 2 Injt. 470. 
7 2 e fame JO + A. 248. Send, ox 
. 186 iy: 


a ae 1 en 
cias upon n 


Days between: the Tie and Reun 
N E Lat. 25. Hide Abatement, (H. 14.) 
3 non tenet ſpecially : As that he has only for Years. R. 3 Lev. 20 


nt, 620, 624. a. Vide Abatement, (F. 13.) 

But general Now+teriite on-terure is no Plea. N. 3 L 205; Vet it was pleade 
. tho' Notnpgigong 2 it. 2 Saad 2. * Fü. Cro. El In 
—_ . 80. where Taneng are returned: Tenahts of dean Parts, they cannot i 
—_ | in a Plea of Seiſin in another. R. Sal. 601. _ 

_——_ EN A: ad Non cenure by beef as, that fuch «a 
. of the R. Sal. 601. e. y 

= That he told, jointly with B. R. Mo. 524. 

E: e et Hors pos Seire facias again" the "aber Defendant. Sal oh I 
_— Wb (ST "That there are Pg Terimants not Hinds * 2 Sand 8, 23. -R. 1. ah 
t Or, if the Return does not fay chat A. B. &c., are all * Terteunt 11 


1 bad. R. Sal. 598. 
_ | put there 338 in another Onan again whom there in 10 de. 


78 e, R. 2 Vent. 104. Cf Vo a 
| But ſuch Plea ſhall: conclude! #: W =; 
$105. K. Sal. 601. Mod. G. wm 


Abatement; 2 Fand. 8. R. 2 


_ And if it be that there are 
we: - 3 e ee nor returned. 5. 
after a Plea in Bar does not avail. Jon. 3 19 $a 
fuch Plea, the Plaintiff may __ a N. Wie: _y 
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9 | Cad hos Like ae upon 
ehe in Abatement, that there are not 15 


to Scire 
555 in Bar that he had fully adminiſtred Die Impetrationis of the 5 


* 2 Sapd. 2265 Fide Ante, (i P. 0 


PLEAD R R 31h 


Ne ungues Executor. Mad. Int, 367. 

So, * againſt him upon a prior Sczre. facias, upon a Seire feeri ; 7 
quiry and Deveftavit returned. Cro. El. 886. 5 

Or ſuch prior Scire facias pending, and no fublequent An. R. Cro. El. 


* But plene adminiftravit and Nulla Bong will be bad pon a ſpecial Demurrer. 

R. 4 Mod. 296. 1 Sal. 296. Semb. Al. 48. Off. Br. 302. R. Cro. El. 575. 

ht to plead, Nothing in bis Hands. Skin. 565. | 

he may plead Nu! tiel ed Mod. Int. 368. Vide Ante, (2 W. 13.) 

80 by the K. 4 & 5 An. 16. Payment, if the Defendant has paid the 

Money due on ſuch Judgment. 

So, a Thing which ſhews the Writ to be miſtaken : As, if a Scire facias 

upon a Judgmen t againſt A. and B. is brought againſt the Adminiſtrator of 

B. as, Survivor, 1 Defendant may ſay, that A. ſurvived, R. 1 Sal. 262. 

80 he may plead a Releaſe to the Teſtator or himſelf. 3 Lev. 272. Vide 

2 W. 30. 25 

05 + Releaf: — the Executor of the. Plaintiff. + 

Or, by one Executor or Adminiſtrator, or to one Executor or Adminiſtrator. 
Lewes STALE 

But, Fa is ho Plea, that by Deed the Plaintiff, agreed that, if he obtained 

udginent, he would not take out Execution if the Defendant paid 100 J. 

hich Money he Io paid; for there can be no Defeaſance of a Judgment 

fore it is given. R. Gro, El. 837. 

It is no Plea in a Sci facias upon a judgment againſt himſelf, that there 

another judgment againſt the Teſtator unſatisfied; for he might have 
led it to the d AQtion againſt him. Dy. 80. a. in Marg. K. 1 Sal. 


That the Bond, upon which the Judgment was obtained, was upon an 
ſurious Contract. R. 1 Sid. 182, 


So he may plead Outlawry of the Plaintiff before the firſt fadgmyat 1 
Battery Cc. for tho it was no Bar to the Action, becauſe the es were 
ncertain, yet it ſhall be a Bar to the Scire Jager when the 9 has 
((certained the Damages. R. Jon. 239. 

cn may plead, that the Plaintiff's Teſtator became Fela & fo 1 x Sand 
"That. Ber is Amd f upon, the Original Judgment. Hin, 89 9 
3 he may plead, that the Plaintiff levied Debt and Damages 8 Fieri fa- 
gainſt the Teſtator. --Chf? 675.4 R. 4 U. +94.  Cro: Cor. 328. 
2 it is no good Plea, that May Plaintiff levied Part by Fieri facias and 
reed to accept 110/,-at ſuch a Day for Satisfaction of che Reſidue, which 
was paid accardingly ; far Payment. is. uo Plea to a Debt upon Record. K. 
8 Lev. 119. Leu. Ent. 164. 


* Quod Teftator cepit per Ca. Sa. in Execution, and cfervundegermined: him 
re ad Largum. Off. Br, 300. Sal. 271. 


ne be cli: Judgment in C.B. de. T ſows Judgment, * E. 


317. th * * UA + wall 1 4 


11 


* 
8 5% », 1 


2 it is 0 Plea, gad e . who died-i in | Execution. 
Men. 245. * + 
That be * the Money mee 2 Ys Arquittonce Jon 326, 7. 
— 5 * 8 „. * 3 
8d to & Seire facies ft an Haß le blend, Ein Jn 61. 
NN 2 's may ter "Dj 10 PE 


- Or; pray char the Parol ag dn the Heir v ne Agr. 2 
596. Cro. Car, 295. | 
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_ L R ADE R. 
And, if it is ſound againſt the Heir, there (hall be Execution apainſ kin 
for a Moiety only, N not for the Whole; for the Heir is charged only a 
Terretenant. R. Cro. Car. 296, 313. R. Jen. 97 Poph. 1834. 
1 If there are ſeveral Heirs, as Parceners, in Gavelhind &c. and a Scire re fac 
_ * is S only, he ſhall have Contribution againſt the Others. 3 CG. 12. 
5 e | ROS Land defend yo+ oFidr of the Fire of the Bui 
| 1 Fire to the Heir de Parte Matris. 3 Co. 13. 24. 
5 | But, it is no Plea, that before the Sezre facias the Heir-levied a Fine 
* mie Uſe of himſelf in Fee. Semb. Co. Ent. 622: 4. 
8 So, if the Heir alone is charged, he ſhall vet have a Seine eic win 
; a a Purchaſer. „N. 3 Co. T$,-13. 
\ So, if there be a Scire facias againſt an Heir, or Terretenants, after Jag 
ment againſt the Anceſtor, he ſhall not plead any Matter in Avoidance g 
= the Judgment, tho' the Judgment was by Ni / dicit: As, that A. for wh 
_ Sufficiency the Anceſtor wus bound, was ſufficient. R. Sav. 25. 6, 
_ : 2 So, if Judgment be againſt A. and B. and one dies, a Scire facias lies agint 
1 | | the Survivor, and it is no Flos that the Deceaſed has an * to hom Af 
1 1 deſcended. R. 1 Lev. 30. 
So, if the Scire facias be againſt both, he may take Execution, after ju 
5 | ment againſt both, by Wii, o by Aſc b th Garvin 


. * 
* - * * 
1 R*-& x e 
« x 
* * 


5 ie N 


80, . acias againſt Terre e 4 in Bar 
* which ſhews oe foals not liable to Execution: Wege the D 
the Action enfeoffed himſelf, or others, under whom he clin 
befote the judgment, with Traverſe of the Seiſin Tempore Judicii aut un 
1 of Brev. 251. 
If there be a Traverſe of the dein and Iſles thereon, he'ſhall be adjudgl 
to be ſeiſed, 0 he made a Feoffment, if it was with nn w 
—— Hob. 72. ; 
80 Terretcntints may plead; that the Heir has ſufficient by Deſcent where 
.. "his Plainziff might have Execution. Co. Ent. 620. 
That the Original Defendant was not ſeiſed of the Landi in their 5 72 


ar the Original Deſendant was Tenant in Tail and died, and bis 
a Fine to the Terretenant. Co. Ent. 621. 

14 2 Ho) eee in the Judgwant' 0. not ſaiſed in He. Th, Br. 1h 
; 2 2 9. «£4 3.435 | 2 

et enſeolfed rhe Terretenant and bef Yuudgment di 722 him, wheres 
Wes wg after ment" re-entred, Off. Br. 30'222 

80 Tervetenanti'may plead that they bave Nothing but a Reverſion r 
a Term of Years, and pray Judicium r * the Tem. * 

1. x 
70 Hebe ibm plead Nul tiel-Record. | I Va 
_ _ A Releaſe to him by by the Plaintif . 
But it is no Plea for a Terretenant that he kiel bs Aﬀets ; for tho 
Plaintiff may ſue Execution a0. he the, * alone, without naming l 
Purehaſer; yet it is not o N er. Semb. C. Eu. 620. 
Toat i no, Scire . Was, 0G n wn Executors ;- tho' they bur 


hor i emen ee. be 


Dus, fo. les A Fern 8 


C4 * 5 * * 
va” 2 aw 4% 2 6:38... . 
[4 1 


— | may. plead Nut tiel Record. 07 Br. 279. FO Es 9 * 
ſelf. 5 rior facias. ol. 675. 16 
* . ö 
| n | | = TT | 
+ Cos id . 


45 3 L I r6. 73 Sbire ge upon a a Recognizance 


& a Scire faciat may be ſued, upon a Recogniſance given in Chancery, 

rainſt the Conuſor ür elf 2 Sand. 6, 

Or againſt his Heir, or Terretenants. 

So, againſt them upon a Recogniſapee 1 8 R. or C. B. | 

Or before the Chief Juſtice or other Judge out of Court. | 

Se, after the Debt ſatisfied, a Scire facias ad computandum lies by the Conu- 

* againſt the Conuſee. Vide Statute Staple, (G.) 2 

80, if a Conuſor dies, a Scire faciat may be ſued againſt his Heir. 1 Rol. 

00. J. * 

And i it _ be ſued againſt him without the Terretenants ; for he ſhall have 
Contribution any more than the Conuſor himſelf. 1 Ro. 900; J. 37. 

6. | 

be. "a be ſued f * Heir and Terretendlits.. Cro. Car. 295. 

And, if it be returned that there is no Heir, or that the Heir is Gord, or 

at he was warned, and not otherwiſe, it may be ſued N the Terre- 

wants. 1 Kal. goo. J. 45. 

$o, if the Conuſee 3 part of the Lands — the Conoſor only; the Nr. 

tenant ma have a Scire facias in ature of an ta Querela ſt 

im, hea ii Qaerela at his Election. R. Jon. go.. on 

A Scire facias a Recogniſance muſt purſue the Recogniſance. 

But if it concludes, Qyare Executionem non &c. juxta Formam Recuper ation E 

edif' inſtead of (Recogn') it — be 3 for it is 1 &. 

Mod. 251. | 


* 


(631. 17.) Sei Faris bt bär. Gus 45 3 


So, if a Judgment be reverſed: after Exocution, a Scire facias lies for the 
efendant againſt the Plaintiff for the Money recovered. Jon. 326. 
If there be Judgment in Error to reverſe a Fine, a Scire facias lies againſt 
e Terretenants, and it lies err in the Diſcretion of the 
part. Hard. 163, 4. 

If there be Judgment for the Plaintiff in Replevin, and a Retorn 1 is not made, 


Scire facias lev a n che r or 2 Mos. Ca. 313. Face ate, (3 K. 5.) 


(63. 18.) . 


Judg ment in Scire facias depends upon the Ofiginal * t a t if Fide Aue, 
s is reverſed, the e r asu ad " Mod. (3. 8, 9.) 


97. 


(3 M.) Pleading in _— 


(3M. Ty The Original. 


RESPAS8 ! is Vicoutiel, which given Commiſſion to the Sheriff to hear 
and determine in his County. F. N. B. 85. _ 


And thereon he may determine Treſpaſs to any Value. F. N. B. $5. — 
And it ſhall fay Ji et Armis. FE. N. 85. B. * 5. 5 


Or Treſpaſs may be ſoedd «Vi ee Sheri, and returnable 
PEACE HE 83 * 


} 


B hs Dr E Rr 


P. I 
OT F. N. B. 86. H. 


* | And this Writ ſha lt res fo 
| 3 bs Geng a live Chanel, che Writ We lays, cepit et abauy 


fot a dead 'Chattel cepit of: | aſpertavit... FN. B. 88. B. 
for moveable Chattels, Pretii &c. Reg. 93. 6. 

for immoveable, ad Valentiam &c. Reg. 93. 6 
But Cepit et abduxit, or ruf, may de uſed promiſcuonily for live c 


dead Chantels. 
$0 Pretii or. ad Yalentiom way be uſed promiſcuoaſly for a live or ay 
N 2 C. 307. 2 Hen. 174. 


Thing. F. N. B. 88. M. 
paſs for taking Cattle, it is not ual for th 


80, if jt be omitted in Treſ 
may be returned. Reg. 97. 

: $o the Omiſſon does not prejudice in any Caſe after Verdi. K 184 
2 Vent, 174. 


in ppp Semb. 2 Cro, 147. Cont, a Lev. 230, 


* N 2) Proceſs, 


The Proceſs in Treſ is Attachment and DiſtreG, and if upa b. 
Attachment or Diſtreſs the Sheriff returns Nichil, a Capias, Alias, Pliria ul 
_  Exigent, and Proceſs to Outlawry. 1 Brouml. 193. 
| at the Return of the Attachment the Defendam docs not appear, u 

caſt an Eſſoin, he ſhall loſe the Goods attached. 1 Brown. 193. 
If he cafts an foi, Ee ſhall have a Writ to the Sheriff for Reſtittimd 

his Goods, 1 Brownl. 193. | 
— Tho' he does not appear at the Day to which the Edſin is adjun 

1 Brownl. 193. 

| 655 Treſpafs lies or not, and by or againſt whom, Lide Treſpe, (k 

I, &c 

- When with a Sima cum fc. Hi At, (C. 1.) 


(3 M. 3. ) Declaration. | 


"Declaration 3 in n Treſpaſs are Claufum fregit muſt be alledged 1 in te 
County, where the Land lies. 

So, for any Local Treſpaſs, _ 
But for „ Taking of Goods &c. ie nay be i in any County. Ve 
Aftion, (N. 12.) | 


It muſt be direct wann and . if the Plaintiff dechm 
guad cum Defendant-&c. it is bad, for Nothing is directly affirmed, R. Cu 
Ei. 976. Ney 58. N. after Verdict, 2 Bul. 215. Semb. 2 Lev. 193, 20% 
F. «2 3 

"Tho the Defendant confeſſes and juſtifies the Treſpaſs, R. 2 Jon. 19) 

So ſince the St. 4 &. 3 A. 16. for thisidoes net enlarge the forme? tau 
after Verdict. R. in C. B. P. 2 Geo. R. ibm. M. 5 Geo. 

So, he hai declares eee R. Sal. 636. 


7 | Te muſt be certain, and therefore ms ſhew the Quantity and Oe 
a d. be Cattle or Goods taken. R. 5g. 34. b. Vide Ante, (C. 21.) 
| If the Werd is general, as tres Pulls Ge. it muſt give an Anghct. 1 


i 5 


1492. ; 
But it is ſufficient that the Quantity Oc. is aſcertained by 2 Thiog 5 
which it refers: As, a Declaration, guare Ciftam cepit. of 2 


Cloaths he took. E. A. 
| 1 


700 i in Ci/ia prædicta, is good, without laying w 
i". Ante, As 27. 


FC EXD EE N 315 

It muſt alledge the Time of the Treſpaſs, before the Declaration filed; and 
therefore, if the Declaration is filed in Trinity Term, and the Treſpaſs al- 
ledged after the Term and before Trial, it is bad. 1 Sid. 308. 
If it 5 3 after the Declaration filed, at any Time, it is bad upon 

urre 

977 it is it is  alledged after the Devlaration and 'before Trial, it is bad after 
verdict, except where the Jury find ſpecially, that the Defendant was Guilty 
before the Declaration filed. R. 1 Sid: 306. R. M. 8 M. 3. B. R. inter 
Blactball and Heale, (Reported in Compnt's 12.) Sal. 6 2. 

But, if it is alledged at a Day after Trial, it "will be aided by Verdict. R. 
M. 8 V. 3. B. R. inter Blackhall and Heal. (Com. Rep. 12. Sal. 662.) 
Vide Ante, (C. 19.) 

bx - 29x dd R. M. 8 W. 3. B. R. int. Wall and Duke. (Cited 
in Comyns's 

If it is alledged "that ſuch à Day the Defendant impriſoned him, and de- 
ained him 24 Days, without ſaying, when, it ſhall be intended immediately 
the Impriſonment. R. 2 Cro. 664. 
Ii alldges Bt aa enormia c intultintad of, it is not material, R, 


Cro, 664. 
80, if it alledges the Treſpaſs in a Cloſe vocat” A. abuttaw ſuper Terra B. 
1D. the Cloſe ſhall be intended in D. R. 2 Noi. 251. J. 45. 


it muſt be coaſormabie to the Original; and therefore, if the Declaration Me * 6.) 

s quare Clauſa, when the Original was quare Clauſum fregit, „ atopy 
ro. El. 185. Vide Ante, (C. 13. ) the Origioal, 
If the Declaration is quare Clauſum, omitting fregit, and the Writ,” quare 

auſum Fregit. Per 2 J. Vent. cont. 2 Vent. 153. 


an imma Vatiance, or what may be fopplicd by Intendment, does 
judice. 2 Vent. 153. 


or a Miſtake of Smmnar for Attach”. - Vide Ante, (C. 13.) 


'Te muſt be Y7 er Ams of contra Pace, for the Orniffion is Subſtance. R. (3M. 7. 
> Cro. 526, 536, 443. Adm. Cro. Car. 325. R. that it was Form. 20 b Matte Fic 
130. R. Sal. 636, 640. Carth. 66. 

But now by the St. 16 & 17 Car. 2. 8. It is aided after Verdict. 

And by the Sr. 4 & 5 An. 16. Upon a general Demurrer. 

Lon 3 rotind in a> FH ROE AU e te" he 


2 * K. Lut. 1509, Semb. 86. 409. Dub. Eg. 256. e 
12. 
5 


Ie muſt be ge Pacew eng Erl, & Regis mn, if the Treſ is al- * 8. 
edge d in a former Reign. R. Sho. 28. Adm. 2 TP 49. 2055 377. . cone 


Fal. 636. R. that it may be ſo. 11 H. 4. 15 

But contra Pacem aper Regis & Re Wands, hive the Whid wa in a 
vrmer Reign, is Surpluſage as to the ords Regis nunc, and ſhall be aided. 
k. 2 C. 377. 3 Bul. 82. R.Carth. 95. 

So contra Pacem Regis nunc, if Treſpaſs is ſuch a Year, which was in a 
drme „ A ĩͤ Elog's Demiſe. R. Sal. 


n a mention the Goods to beſo anch Prai, or ad Valentiam Se. 

Lev. 230. 2 (3 M. 1.) * i 31 

But it is ſufficient, if it is in \he Weis, das mined in the Declaraion 

hep ear toe 810 
aided after e a eneral Demureer f. KH 

ſorm only. 2 Cro. 148. 1 8 999 „Nl 


* 
* So 
* 


5 * * * D B: * 


= " (3M Tk 80 the Declaration walk a. that CAN Ars: or at 1 FAM Polly 
= 5 25 * of the Land or Goods &c. is in the Plaintiff, .and therefore, if 4 in Tepe 
e Bu Quer, or ſua is not inſerted, it is bad. Rec 850. 184. x. 
; LE «MN And it will be bad after Verdi. R. 1 Sid. 184. | 
3 IT. ho it is Mare Clauſum fregit of the Plaintiff, and 5 Creta“ Een 1 
_ 1 dem cepit, omitting ſu: ; for it ſhall not be intended the Plaintiff's Hay, th 
A it is in his Cloſe, Without being alledged. N. 2 Lev. 186. 
1 He So a Declaration by. Huſband and Wife for tak "; the Wife's Goods, is ng: 
= good, without ſaying, that they were the Goods the Haſband ; for it ll 
_—. 801 be Wendel, . 2 Lev, 20. 
* Bo 2 Declaration for taking Goods 4 Perſmnd of the Phiniff (hall not be 
== intended in his Poſſeſſion. R. per 3 J. 2 cont. Tel. 36. 2 Cy. 46. 1 Brow| 
_ 192. 
A | K So Treſpaſs by Dean and Chapter for entring the Cloſe of the Den 0. 
| ; good. R. Cro, El. 200. 
So Treſpaſs for tak ing Triticum out of his Cloſe in D. and ſuch a ll 
. de Bent of the Plaintiff in D. for d Bni ofthe Plaintiff doex pot extend 
* ae pe = Med. Ca. 15. ** — 1 
6 So Treſpaſs quare Eguas in o ſuo exiſten, et 10 Congios'Tritici d' h 
Plaintiff en, doe does not fhew a Property i in the Horſes.” R. Sal. 640. 


A = But if, ius Queremtis or ſua is in the recited, it is ſuffcien 
—_ | tho omitted in the Declaration. R. 1 Sid. 187. RI. 1509: Vide du 
(C. 12.) 


So, if the Defendant by his Plea ſhews the Goods to be in the Poſſin 
ok the Plaintiff, this aids the Doc, R. 1 Sid. 185. Vide Arti, 
Is (e. 85) 

Ih And, in Treſpaſs for Things which are Fire Nature, and not reclaimed, 
, the Plaintiff mu not ſay, ſuos, R. 22 H. 6. 59.6. 
_.. As, in Treſpaſs guare Cuniculos, Damas, Piſces &c. cepit, he muſt nt 
= ts fay ſuos, or R. 3 Lev. 227. 
1 Ian. > Vet, in \ Treſpaſs for taking Animals, which were Feræ Natzre, it lt 

Hiews them to be reclaimed, he may ſay, ſuos. 22 H. 6. 59. 6. 

Or for taking Monkeys, Parrots, Ve. for they are Merchandize, and vil 
3 : able. 2 Cro. 262, 
_ Or for taking feras 8 in his Soil, Park, or. Warren, for he hasthe 
_ poſſeſſory Property: As, guare Clauſum  fregit, or Parcum, or Warrems 
5 . Fregit et Cumculos ſuos, — —— ſuos &c. ibidem invent cepit &c. R. 22. 


3 „„ - 8 . N 53. 7 Co. 17.6. 22 

1 | inter Sutton and Moody. (Reported in r 34.) Dub. 3 Lex. 2s) 

1 5 K. Sal. 556. (Vide 1 L. Ray. 250.) 

1 80, in Treſpaſs, qugre Cuniculos ſuos Ec. cepit generally is well in 

"3 verdict; r ſhall. be intended to be ta. me, or reclaimed, or deal. f reſtrain 

=_ .- 55 Cro. Car, 18, 2 16. D. Cro. El. 125. Ow. 93. K. 5 Mod. 35 319, 3. 

3 So, quare Canem ſaum. R. cont. 3 Leo, 219. 80 6 

I KC F 8 80, 8 Piſces ſuos in ſeparals Pi iſcaria Ruerentis i. R. Jen. 446 275 a 

I So, Big declare g yare Clauſum in Uſu et Occ: atione of the fir 80 th 
tiff, it is well. R. P. 3 W. & M. Inter Reynolds and s Diet 

Or, quare Bona ſua, viz. unam Curectat Fani in Stabulo | Defendant af So tl 

HO Sens oat hy As for che wiz, makes it a Particular of Bus fu. ; 

3 | M. Ba 

r 1 So, if be declates, quare 10 Gellar Son ad Valentiam 100 J dw _ 6 

1 . Maberem ipfus Querentis ad Valentiam Gc. it is ſufficient, for er Eutr 

* ; | 75 eher to 944 K. 2 Rol. 250. J. WE | | 

3 a 3 

f | a "Ie of : 

* A 7 "42 ; 

, 4 : 


— 


"A Declaration in Treſpaſs may alledge it to be committed continuando from 3 M. 10.) 
ſuch a Day to ſuch a Day. 2 Rol. 545. J. 15. . oy” may 
And this in -Treſpaſs Qyare Clauſum or Domum fregit, as well as for g,,...4 
ſpoiling N or cutting his Corn. F. N. B. 91. L. 2 Rol, 549. l. 37, 

I Sid. 319. l . ; | 
* * down ſeverał Acres of Wood. 1 Sid. 319. 
Or, for Meſne Profits, and ſport” 500 Carectat Frumenti. Semb. 1 Sid. 


319. the Cann nay be for any Treſpaſs, which does not import Re- 


nd 
cy, tho' the Act was not continued: As, for Treſpaſs Pedibus ambu- 
Lindo, tho“ it be the Act of a Man. Med. Ca, 39, 40. Semb. 5 Mod. 179. 
Vide infra. © EE, 
. his Cloſe and killing his Conies. R. Mod. Ca. 39. 
Entring and Hunting. R. Sal. 639. 
And the Continuando may be alledged for ſeveral Years, for 10, 12, or 500 
Years. 2 Rol. 549. J. 47. 3 Mod. 110. 1 Sid. 253. 
It 3 a Day after the Term began, if it be before the Bill filed. 
D. 1 Vent. 264. 8 | 
But, regularly, a Cuntinuando cannot be alledged in a Treſpaſs, which has 
not Continuance ; As, for a ſingle Act, As, in Treſpaſs guare Arberem fug- 
cidit, cepit G. R. 2 Rol. 549. 1.41. 1 Sig. 319. R. Sal. 639. 
Nor for the Act of a Man, tho' the Act in it's Nature may be done upon 
r @ce And therefore Trelpaſy, are Jeet Pllets ſor 
on by Sleep, c. therefore Tc guare eject Billets ſuper 
— . Ejeftionem &c. is bad. R. 1 Sid. 224, 249. R. 1 Vent. 
6 FD Vide $ 4. | f „ | 
1 So Treſpaſs, 9 quare Grana cepit et aſportavit continuando Aſportation', Semb. 
1 Sid. 310. : * * f ME» 4-28 „„ 
3 Occidit 20 Cuniculos &c. continuando. Mod. Ca. 30% Sal. 6 39+ - 
So the Continuando ought to be certain, and therefore Continuands Piſcation 
without ſaying the Quantity and Quality of the Fiſh, is bad R. after Verdict 
by 3 J. Scrogs cont. 1 Vent. 329. 2 Jan. 19. ER DA 
So continuando uſque Diem Exbibitionit Billz, without ſaying what Day, is 
bad; tho” it appears upon the Record. Semb. 2 Ral. 135. OREN | 
So continuando to a Day after the Commencement of the Action, and entire 
Damages, is bad after Verdict. D. 1 Vent. 104. R. 1 Vent. 264. 
2 *continuando Trangreſfion' prædid, generally, is good. 1 Sid, 224. 
5 Med. 1 PEI.” IS 


9. . ; 
And if the Declaration is for one Treſpaſs, which may; and another, 
which cannot be with a Continuando, the Continuaudo Trangreſi pred ſhall be 
reſtrained to the Treſpaſs only, which may, after Verdict. R. 1 Sid. 249, 
319, 379. R. 1 Vent. 363. 2 Jon. 96. 3 Lev. 94. R, Sal. 639. 
So continuando Tranſgr quoad Cc. which is expreſſed minus certe, ſhall be x 


aided after Verdict. R. 1 Sid. 249. | 
— Ante, (3 M. 5.) 
So the Plaintiff may alledge the Treſ diver 


So a Continuando to a Day impoflible, or after Trial. Vide 
pals with a Continuango, or that 


s Diebus et Vicibus inter ſuch a Day and ſuch a Day &c. Sal. 639, 

So the Plaintiff may alledge a Matter r Aggravation of the Treſpaſs, tho 
an Action is not maintainable for it by itſelf: As, Entry into his Houſe, and 
Battery of his Wife and Children &c. tho“ Treſpaſs does not lie for this with- 
ws ſpecial Damage, a Sal. _ 4 a 

atry into his Cloſe contin #/que 6 Nov. if the King pardons the Treſ- _ - > rh 

pals as to him to 25 Sept. no at” is neceſſary, the Continuando being al- | 
ledged for 3 R. 2 or 207. ö a , 


Vor, V. 5 . 4 M 2 (3 M. 11.) 


? 


. 
8 


7 8 off 
y 12 
. 3 ” : p d 
Fl , 1 4 
on = 
C 3; N 2 . 
* # | = — 
= . Fs 0 A 4 \ 
1 p 
G : & ” © 2 "=> 
4 _ * x 1 
» p i y F. 
* * * 1 1 ” \ — 


his L H N DU R N 


„I. ) Fe in Treſpaſs. 
ja „ To Treſpaſs the Defendant may plead the General Iflue, Net Gui, 
. Not Guilty infra ſex Annos, Lev. Ent. a3. : 
Or infra 4 Anno. © 


Tho, he was indicted and found Guilty, or ſubmitted to a Fine for the | 

fame” Treſpaſs. 1 Rot. 863. I. 2. 

he in Treſpaſs for Battery of his Servant per quod Servitium ami fit, gene. 
Nor Guilty is à proper Plea; for he cannot juſtify by Moller Mo | 


"Sc. Vor this Mer not be a Loſs of Service. 1 Rol. 393. 4 Per Pon 


Luar. 1497. Semb, 1 Rol. 19. 1 

But in Battery, not Guilty 10ithin fix Years, inſtead of 4 Years, i is bad, R 2 

Mod. Ca. 40. Sal. 23. | 

1155 Moy 8 may plead ſpecially: And this i in Diſcharge, or in Excuſe or Juli , Te 
" In Diſcharge be may plead a Releaſe by the Plaintiff, vid Ante, (2 V. u. | 


 —(2 W. 30. 
a the Aion be by Executors for Goods of the Teſtator, a Releaſe h 
he of the Executors. Win. Ent. 1005. (or 1119. Edit. 1680.) 
So, if there are ſeveral Defendants in Treſpaſs, a Releaſe by the Plinif 
to one of the Defendants. 2 Rol. 412. J. 20. 2 Bro. Ent.151., 
Or in Treſpaſs againſt B. he may plead that the Treſpaſs was commit 
| ith A. and the 3 releaſed to A. abſque hoc that it was done by hin | 
'F alone. R. 1 Brownl. 193. R. Hob. 66. 
If the Releaſe be u 6 a Day before the Treſpaſs alledged, he muſt tran 
the Treſpaſs after. R. 4 Mod. 182. | 
If a Releaſe is pleaded, he need not plead Not Guilty to the Vi et dn. 
I Brownl, 196. 


3 | (3M. 13) - Abcvrd and SatisfaQtion, Win. Ent. 961, 96a. (or 1075, 1076, Edt 
1 3 "ofa | 1680.) Vide Accord, (A. 1, &c.) 
Or Arbitrament. Bro. V. M. 429. CI. A. 179. 
So an Accord or Arbitrament between the Plaintiff and one Defendant, 
it is performed. 2 Rol. 412. J. 22. R. 9 Co. 79. 6. 
So, Satisfaction, tho 10 is illegally obtained. 2 Rol. 569. 1. ut. 
Replieation-. To Accord pleaded, the Plaintiff may reply N tel Accord. Win. Bt 
961. (or 1075. Edit. 1680.) 
Accord for another Matter with Traverſe of the Acceptance | in Satisfadl 
of this Treſpaſs. Bro. V. M. 444- 
Dat be is Guilty after Accord made. Wi In. Ent. 962. (or 1076.) 
So, to Arbitrament the Plaintiff may reply, Nul tiel Award. 
Or, Nullum fecerunt Arbitrium. Bro. V. M. 430. | 
That the Arbitrators were diſcharged. Cl. Aſſ. 1 $0. 0 
So, to Treſpaſs with Cattſe the Defendant may plead that the Plaid E 
. diſtrained the Cattle Damage feaſant, and impounded them. | F 
„ e Conte died in-the Pound before x 
0 tis —_— 
Not, that they eſcaped out of the Pound without his Conſent. Pe z] 
18a. DIS... = 


REL 7M Recovery in another Adlon. Vide Action, (K. 1, &c.) 
Another 2 25 N 
CORES 


7 L p E + A — D E 5 R. 319 


In TY or | Joſtiication of an Aſolt or Battery, the Detendant may (3M. 15.) 


ault demeſne. Co. Ent. 644. a, Lut. 1431, * 
2 . . of her Huſband, where the Treſpaſs is for Battery of the Wiſe. Fo en Aﬀcl 


E Sul A Pa, 
Aſſault by the Plaintiff, upon his Wife, or Son or Father. Vin. Ent. Sen out 
1007. (or 1121. Edit. 1680.) Cl. AJ. go. 
Affault upon his Maſter or Servant. 2 Rol. 546. D. Ow. 150. Lut. 1483. 
1 Sal. 407. Bro. V. M. 484. 
Aſſault by the Plaintiff upon the Defendant to take his Dog, Goods &c. 
to intrude into his Houſe &c.. 2 Bro. Ent. 144. 
So he may plead Sor Aſſault in Treſpaſs for wounding, K. 1 Sid. 246. 
I 
gh > I tho' every Aſſault is not ſufficient-to maintain it. Sal. 642. 
$0 in Aſſault againft two, they may- jointly plead Sow A aul. R. Mo. 
75 he may plead Son Aſſault ad tnterficiendum, or maybemandum, in Tref- 
ras for Mayhem, 2 Rol. 547. |. 4 Co. Ent. 52. 
But the Defendant cannot juſtify a Battery in Defence of the Goods or Poſ- 
{lion of his Maſter. Semb. Lut. 1483. 3 407. | 
To this Plea the general Replication is De Injuria ſua propria GS. Replication. 
Or he may reply, that he pacifice arreſtavit, upon which the Defendant aſ- 
faulted him. 
That the Defendant would have aſſaulted her Huſband, Father, Son Ec. 
R. 1 Sal. 407. | 


, 'So the Defendant may plead that he molliter Manus input to prevent . 16.) 
Miſchief: As, if two contend, that he molliter Manus N ad Eos cha- ” ad. *s 

rand. 2 Bro. Ent. 143. N 

uod molliter Manus impoſuit upon the Plaintiff (who aſſaulted another) to | 

keep the Peace. 2 Bro. Ent. 139, 8. | 

And molliter Manus impoſuit goes to the Ju Rification of the Battery as well 

as the Aſſault. Dub. Cut. 929. 3 Lev. 404. Semb. cont. Cro. El. 94. 

2 Vent. 493. R. Acc. Shin. 387. 

. A Fortors it does not go to the Wounding. R. Cro. El. 94. Semb. Cro. 

El. 243. Skin. 387. 
| Bo, that the Plaintiff ſett a Dog upon ſach a One, and he molliter Manus 
impoſuit to reſtrain him. 2 Rol. 546. J. 40. — 

That the Defendant molliter Manus impoſuit upon the Plaintiff to nde 
him from pulling down his Stall in a Fair. 2 Rol. 547. d. 15. 

To reftrain him from diverting bis Watercourſe. 2 Rol. 547. 1, 10.1 
Fromtaking or. deroying bis Goods Sc. 2 Rol. 549. 4.7. 2 Bro. Ent. 143, 

144. 
| From taking Cattle &c. in his Cufto a Diſtreſs. 2 Rl. J. 10. 
Or reſcuing them. 2 Bro. Ent. oy "_ ref 549. | | 

From taking his Dog, Horſe, &c. Cl. Af, 92. Bro. V. M. 486. of .4Y 
From 2 * Goods taken in Execution, and he need not 47 by the. Bai- „ 
ffs Command. R. 3 Lev. 113. — 


1 8575 molliter Manus impoſuit, to remove him out of his Houſe or Cloſe, - | 
1435. ; 


And he muſt ſhew a Title to the Houſe or Cloſe, for it is not ſufficient — | 
to ſay that he was poſſeſſed. R. Mo. 846, Semb. Lat. 1497. Vide Ante, 5 I 
C. 39, 41,—E. 19, 21.) Vide infra. 1 _.: 
10 detain him quod non exiret a Tavern before he had paid! his Reckoning, Borg 4 


100. * 4 75 
4 5 | EE To 


= 
— 


VVouor a Battery for Diſturbance in Ereclien of à Booth. 2 Ka. 548 d5 


PL E * D E. R. 


To reſtrain him from diſturbing a | Parfon at Funeral. R. 1 1 Mod. 168, 
D Meller Manus impoſuit to bring him before a ** of Peace he 
cheating at Cards. R. 2 Rol. 546. /. 


OP To rot im apo» Juice the le, Wort. 2 Rel 546. 4 
* Soc, if an Officer, or any one in his Aid, . 


If there was actual Force, he may uſe aQual Forer — without; 
Requeſt to depart. R. Sal. 644. 
Otherwiſe, where only Force in Law. Semb. "RPM 1 a 
If the Defendant pleads molliter Manus in Defence of his Poſſeſſion, he ney 
not ſhew by what Title he was poſſeſſed ; for it is only Inducement to the 
' Plea. R. Cv. Car. 138. R. cont. Mo. 845. Semb. cont. Zut. 1497, Jy 
| Supra—Vide Ante, (39, 41.—E. 19, 21.) 
But a Man cannot plead that he threw Stones molliter againſt a Treſpaſs 
to remove him Cc. R. 2 Rol. 548. J. 45. 
3 75 N « Woonding by a Molliter Manus. Semb. 2 Rel. 548. Ly 
1436, 1483 
And, if he 4 r iir Feet for Moaus impeſuit, 10 


be bad. R. 1 Sid. 441. 1 Mod. 36. 
So a Defendant cannot j juſtify Mam Impoſition, becauſe the Plaintiff wai 
without yg, chute afhated or beat 


have ſtruck his Horſe &c. w 
Lut. 1483. 
Or to remove him from his Land, without ſaying he was pon it, RA 
4 7* 
25 that he removed him from off « Horſe, which be bad borrowed firtn 
Days, becauſe he went out of his Way. R. 1'Brownl. 218 a Cro, 236. 
& he cannot juſtify the Battery of a Servant, by which the Plan 


3 9 — 'by moliter Manus impoſuit. Lat. 1497. Vide 4 
[3 M. 11 5 
* ll ne oy the Plaintiff may reply, De for: tort Demęſir. 1 
422. 
67 n Abſue bee quod molliter Sc. Lut. 1436. K 
387. | 


M997 os the Defendant may Sad to an Action for Aſſanlt and 8 that 
his Poſleſlion, WAS in EA for that is his Caſtle. 2 Rol. 548. J. 43. 2 
Ent. 13 
'So in Defence of his Poſſeflion. 2 Rol. 548. L 25. Cont, per To 
I Mod. 36. Vide Lut. 1483. 
Ins Defence of his Servant. 2 Rel. 5 46. J. 52. 
In Defence of his Dog, Cattle Ge. Ou: 150. 24. if it is not to ben 
derſtood by molliter Manus impoſuit. Vide Lut. 1483. 
But a Man cannot juſtify a Wounding in Defence of his Poſleflion, L 


2 Rol. 548. J. 35. 


Nor for being in a Park in the Night, if be does not refiſt or fly fron 
the Keeper. R. 2 Rol. 548. l. 30. 
Nor in Defence of his Maſter's Goode. Per Powel, Lut. 1483. 


$32.12) . Sothe Defendant may plead that he wreſtled with the Plaintiff for Wt 


. Conteſt, 
(3M. 19.) So the Defendant-may ales that the Plaintiff was'a Lunatick Ge. g 


| Due Corres- he chaſtiſed him in CA to bring him to found Mind. 2 Rot. 646. 40 
. 

| ES” 155 Plaintiff was his Scholar, and be corel him. 1 

Or his Servant, Son, or Wife, and he corrected. 21 Ed. 4. 6. a. a 


- * : a 
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But it is no Plea to Treſpaſs for a Battery that the Defendant was a Luna- 
tick. 2 Rol. 547. J. 1. 


Defendant may plead, that he did it thro' inevitable Neceſſity againſt (3 M. 
1 l : As, that at : Muſter he (being a Soldier) diſcharged his Matcer, — 
and the Plaintiff ſuddenly croſt him, whereby he was inevitably ſtruck, againſt 
his Will. R. 2 Rol. 548. J. 10. Mo. 864. Vide Pol, (3 M. 30.) 

But the Plea is not good, if it does not appear to the Court that it was 
-1evitable without the Defendant's Default or ligence: As, if he ſays the 
Plaintiff caſually had the Gun diſcharged in his Face, R. 2 Rol. 548. J. 10. 
Mo. 864. .. "ES 1 ; | 

That A. afſaulted him, and in hfting up bis Stick for his Defence be caſually 
Yuck the Plaintiff. Ray. 423. | 
80 in Treſpaſs for Aſſault and Battery, Plea, that the Horſe upon a Fright 
in againſt the Plaintiff, who, upon being called to, would not get out of the 
way, is bad; for it does not anſwer the Battery, R. 4 Mod. 405. 

& Plea, that he ſhot an Arrow at Butts, and wounded the Plaintiff againſt 
bis Will, 21 H. 7. 28. 4. 423. 
That be cut down his Hedge, and the Branches of the Trees, ipſo invito, fell 
yon the Land of the Plaintiff. Ray. 422. | | 
Or fell into the River, whereby the Watercourſe to the Plaintiffs Mill 
vas ſtopped. Ray. 423. | | . +7400 | ; 
That in building his Houſe Timber ipſo invito fell upon the Houſe of another. 


- 


12 . 423» 


So, to Treſpaſs per quad Conſortium, or Servitium amifit, the Defendant may (3 M. 21) 
lead Not Guilty. | 5 N 2 2 
| So he may ſay, that the Wife or Servant made the firſt Aſſault; for if he En- Ge. | 
uſtifies the Battery, it will be an Anſwer to the Loſs of Service &c. which is r. 
onſequential. Per 2 J. 1 Rol. 393. Tho, Ent. 390. © 


To Treſpaſs for falſe Impriſonment, the Defendant may plead that he {3 M. 22.) 
lid it Virtute Officii : As, that he, being Conſtable, ſaw the Plaintiff break Ta fle Im- 


e Peace, and therefore he put him in the Stocks. C7, Af. gg. y bbs own 
That, being Conſtable, he put the Plaintiff in the Stocks for making Authority, as 


and Cry without Cauſe. Bro, V. M. 479. an Officer c. 


For keeping a Houſe of bad Fame. Bro. V. M. 479. 


But now by the St. 7 Fa. 5. a Conſtable for any Thing done by Virtue 
ff his Office, may. plead, Not Guilty. We . 
So the Defendant may plead, that he, being Governor of the Plantations, 
ommitted, till he was brought to the Court of Oyer and Terminer. Ca. 
Nis | SIM: 42 10 
So the Defendant may plead that he did it to prevent apparent Miſchief, 
yhich might enſue: As, to reſtrain the Plaintiff, Non ſaxe, from killing 'him- 
lf, or others, burning a Houſe, or other Miſchief, 2 Rel. 559. 1. 35. 
the Plainti another were . ained bim from 
bring, till. the Rage was over.' 2 Rol. 559. 40. * B23 


= 


That the Plaintiff was @ Cheat, and played with falſe Dice, and the Den. 


lant took him to carry bim before @ Juſtice of Peace. Jon. 249. | 1 


That the Plaintiff would bave left à Chi 


| in the Pariſh, and be took hm 
fore a Juſtice. 1 Leo. 327. 0b . * e 00 N 


| But it is no Plea, that he apprehended and detained him till he conſented - 
o remove a Miſdemeanor, Nuſance Cc. R. 1 Leo. 377. 


"Ver. . ry e 4 N ö 5 : | The A 


” ox 
4 „ 
- 


ge 


. 
of 
S 
* 1 
* 
. 


| (3M 23. 
2. Jaber er Mayor, Bailiff, Confiable Ge. for any 


Peace. 
Vide Ante, 


13K. 26. 


344. 1 2 Ent. 219, 


à Joftict's Wai he 


Bah 
| He muſt hey in Vertaln for whit Cauſe it was. R. 2 Gro. 8 


er Warrant. 


cut of the 
2 Bro. Ent. 286. 2 Vent. 190. 


Attachmeſſt Cc. out of Chancery, Lev. Ent. 191. 


P'L E 4 D E R. 
The Deferdant'eammot joſtify 4 Rte hed hy thn wg 


* 4 it. 2 Ral. 5 59. 1. 45. 
Preſcription to impriſon for a Day or two at Diſcretion, if a 
one 75 % goorit dg warde the Bailiffs of the Corporation Gr. I. 


55 ts, — fook away Salton taken eontrory to the St. 1 EI 1, 


is not good, withoat the Warrant of a Juſtice of Peace. K. 1 Sal. 40). 


But by the Sr. 7 Ju. 5 1 . Al againſt 4 age of the Pes 
Thing done by Virtue of their 


or againſt any others i in Aid, or by Command of ſuch Officers (which 4s 
is mach perpetual by the K. 21 74. 2.) The Defendant now may pla 


Not agony . the ſpecial Matter 3 in Evidence. 


fore, if a Man ſi ſeiſes a Gun Cc. of 4 Perſon, not quali 
is Judge of Officet, he muſt ſhew his A. 


5 plead, Not Guilty. Lunt. 1 506. 


So, if the Hefendant j 
tu. Puri. 29. 
And „ was within his Conuſihoe or Juriſdiftion * 


$0, The Deſendant juſtifies an Art by Command of « Juſtice or Man, 


Wartat. . r bemalt hew a 


So the Nees may * chat he did it by Mifie or Juli Perf 
: As, upon a U. Se. after Judgment in B. R.orC. 


2 4 Heri facias or Ca. Sa. after Judginent 'in an Inferior Coat 
176, 206. 
Or u pon Meſne Procets out of B. R. or C. B. 4 Lev, 64. Tho, Eat. 31g 


Ot an Attachment of Privilege. 
Or by Homine Reflegiando. Lat. 1430. 


Or upon Proceſs from a County Palatine. Be 

Or out of an Inferior Court of Record. Tho. Ent. 342. 

Or out of the Cotirt of Admiralty. 2 Lev. 131. Lig 

Or of a County or Hundred Court Sc. Lev. Ent. 212. Lit. 1440. 
Or by the Command of the Chief Julice to deliver him to the Aarſlu 
eotding to Cult 2 Rol. 558. L. 35. 

Defthdant jtiftifies by a Judicial Proceſs out of 4 Superior Cout 

1s . to alledge the Judgment, Writ of Ca. Sa. and Warrant therels 

to the Officer. 

1 elf need not ede the Judgment, only the Wits 
Warrant. R. 3 Lev. 20. 1 Se). o. 

So, if yt ne Proceſs out of a Superior Court, it is ſufficient to alk 
the Writ ch 2 the Sheriff and Waren dn l. 

So, it is ſufficient to ſew a Wii to the Sheriff, and a Warrant tote 
kcbdaht before ehe Arteſt, tho' chete was not an aQuat! Delivery of the Vi 
£0. the Sheriff before the nr, if the Defendant had not | Notice of 
Wer pete! ety. N. 3 Lev. 93. Dab. Mad. Ca. 70. R. 2 Lev. 19. 
Poker, 15 1. läge aten 4 "by Meſur or Judicial Proceſs out ek 


a all the * at Large, regularly. 7" 
E. 0 | 


£ ul 


— 
— 
85 2 


g 


T 
5 


=>: 


1 


PL. RAA D E R. 


therefore, if a- good Authority does not appear for holding the 
_— it is bad. Lur. 918. KR. 3 Lev. 141, 243. Lit. 1464, 1457» 
6. | 
; he ave an Authority by Patent and Preſcription, it is not uu. Semb, 
A. . 
= 1 4 Flaint was alledged, upon which taliter . uit that Judg- 
ment Ge. it was not ſufficient antiently. Lut. 918. but now it is ſufficient. 
Semb. 3 Lev. 243. R. g Lev. 404. Lit. 1413, 1414. Vide Ante, (E. 18.) 
So, -if-it does not appear that the Cauſe of Action aroſe within the Juriſdic- 
1 0 Inferior Court, it is bad. 3 Lev. 243. R. cont. in Ex. M. 2 Geo. 
And therefore it muſt be alledged at what Place it aroſe. Semb. Lut. 14 13. 
And tho' the Hlaint there mentions it to be infra Juriſaictionem, it is not 
ſufficient. R. 3 Lev. 243, 4. Com. Lat. 937. of 
80, if it does not appear that the Plaint was levied, or the Defendant 
| impleatiett there. 3 Lev. 404. 
Or before whom the Plaint was levied. R. Lur. 1526. 
Or in what County the Court was. R. Lur. 152 
Or out of -what Court the Proceſs iſſued. Lur. 1460. R. Sal. 57. 
Tf he juſtifies r 105. by Preceſs of Execution for 
111. enl 
1 « Mandate by the Court to B. to carry 7 to the Compter, 


So, i be Adee 
B, moſt ſhew that he was detained here; for that he took and detained him 


generally is not ſufficient. X. 1- . this des not juſtify 


If he alledges an Attachment out of an 

ie carrying away Goods, Mod. Ca. 71. | 
es if the Defendant juftifies by Proctſs out of the Admiralty, which 
ites -it to be in a Maritime Cauſe, the Defendant need not aver that the 
auſoarole WN Mare. R. 2 Leu. 151. 
If he — Proceſs of a Court Leet, be esl wet deen that it was 
[ Id by ion. R. 1 Sal. 200 200. 
So, if the "Defendant pleads a Judgment in B. R, he maſt new whers 
B. R. then was, for that Court is removeable. R. Ov. El. 504. 
So, if the Defendant juſtifies by a Sheriff's Warrant, he muſt ſhew his 
arrant ſpecially. R. 4 Mod. 378. Vide Ante, (E. 47.) 

He muſt thew that the Warrant was directed tothe Defendant, for to D. 
without ſaying the aforeſaid D. is not ſufficient. 'Semb, Lut. 1463. 


That he is an Officer, to whom R R. 

Luft. 1464. 

If he alledges a Sheriff's Mandate to « Bailiff of a Franchiſe ke muſt ſay 

it was ſealed. 2 Vent. 193. 

If the Sheriff or Officer himſelf, to whom Proceſs is directed, j jaftifies Im- 

priſonment by Force of ſuch Preceſs, he muſt ſhew the Writ to de teturned. 
Rol. 56g. J. 10, 20. R. 1 Sal. 40g, R. 16 H. 7. 14. 21 H. 7. 22. 


t rnable. R. 1 Sal. 410, 


Bat the Bailiff of An ed un 2 Rd. 563. I. 25. 
Nor a Bailiff who has a Warrant from 2 Sberiff, or the Party, or 


any other, 


40, 


R. ate, Gro. Cor, 440. Jon. 578.” &. in C. R. A. to Ani A. 1 bal. 
409. 


not returnable. R. 1 Sal. 2 10. 


nak 2 Return, N. in Exch. M. 2 Gu. a. | 


bo, if he juſtifies by Feri facias, Phuries Replevin, or other Proceſs e. 


vho acts in Aid of him. R. 2 Rol. 562: I. 45, 50. Count. 2 Rol. 563. J. 30, 


$o che Sheriff or principal Officer, une got in Replevin, or Alas for they . 
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Nor where he pleads that the Deſenlait wasreſcucd, whereby he could not 


- * „ 


. P 21. E A D E R. 


Bat an Officer cannot juſtify taking 
returned, where the Party is let to Bail; but he ought to aid himſelf upon 
the Bail. R. 2 Rol. 558. J. 25. 


So he cannot juſtify n but it muſt be by. Atach, 


ment. R. 1 Mea. . | 
(3M. 25.) To Treſpaſ for taking Cattle, or 7 13 the Deſendant may plea 


To þ vr that he took them as a Diſtreſs for Rent and Services. Yide Aue, (3 K. 15) 


Goods. Or for a Rent-Charge.- Vide Ante, (3 K. 18.) 


Diſtrels for Or for Rent reſerved vg; +” Logs for Life or Years. Vide Ante, 


— (3K. 19.) 


A Or for Relief, Amerciament Ge. Vide Ante, (3K. 17. —6 K. 27, 25) 
* Or for Toll. Lur. 1520. 
For Toll or Stallage in « Fair or Market. Lu. I517, 1499. 


So he may ju hang as Officer by the 51 1 Ja. 22. for ſcarching and ſeiig 


Leather — tann Lut. 181, 1403. 


| As a Gamekeeper, for ſeiing the Gun Gt. of a Perſon not qualified, Ls 


1505. 


For Seiſing a Heriot &c. due by Cuſtom. Lut. __ Win, But. ts 


5 Vide Ante, (3 K. 28.) 
Where the Land is Copyhold. A: 
Or due by Tenure, or reſerved upon a Demife. 
If the Defendant juſtifics as ant or Bailiff to another, when be bn 
ſo, the Plaintiff may reply. C. Tort &c. Cro. El. 14. 


fad. 26.) So the Defendant may plead, that the Place where Gc. was his Freed, 
Denage fea- and he took e feaſant, 
, That it was the Freehold of B. and he took as his Servant the Cale b. 
(3K. 21.) Damage feaſant. + 
. That B. was ſeiſed and demiſed to him for Years, who took Domoge juſt 
Lev. Ent, 29. 

That the Plaintiff uſed Nets to fiſh in his ſeveral ann for which le 
took them Damage feaſant. Cro. Car. 228. 

The Defendant muſt ſhew by what Title he was ſeiſed, or poſſeſſed; iu 
it is not r to ſay, that he was poſſeſſed, or that it was his Cloſe, withot 
more. R. wpon ſpecial Demurrer, 4 Mod. 419. R. Lut. 1492. N. Ot 

| 2 Mad. 70. 2 132. if it is not Treſpaſs guare Clauſum fregit : But th 

"43 Cafes are denied. Lut. 1492. R. Carth. 10. id, Ante, (C. 41.) 
nen. found Donut 

eajant. - 
Fx F to prevent Fiſhing in his Fiſhery R. C 
ny Car. 22 1 717 

SO Nor chaſing of Ewes whereby dteriorat' furrunt. R. 3 Leo. 15. 

a Nor cutting the Wood of a Seat erected in a Church without Licence & 
© tho' removed by the Church Wardens, R. Ney 108. 

70 | So the Plaintiff to a Taking Damage eaſant, may * that the Tab 
1 5 R. 2 &. 147. — 


(3 M. 27.) - 80 the Defendant may pia Hae be — to avoid Damage oben 
For oo inevitable: As; that he 4 out of the Houſe to preſerve from Fire, 
| We 21 H. 7. 27. 13 Vide Treſpaſs, 1D.) 1 

© That he chaſed Cattle Damage feaſant with a Dog. R. 40. jb. 2 
566. J. 20. R. Ju- 131. Popb. 162. Vide Pf, (3 M. 38.) 

That he removed Iron &c. which the Plaintiff had broke Jon his 1 
* with and left upon his Land, to the Land of the Plaintiff, 0 N 


* * 


upon a Habeas Our put, after- C 


P L. E A D E R. 


Not ce thereof; for he need. not take it Damage feaſant and OY it. R, 
66, . 
5 1 is no 2 that he took for the Safety af his Goods, where the Owner 
may have Remedy if they are deſtroyed : As, that he took Corn, ſevered 
for Tithes, and carried them to the Barn of the Plaintiff, the Parſon, to ſave 
; from the Cattle going in the ſame Cloſe. R. 21 H. 7. 27.6. 
That he took the Plaintiff's Horſe going in the Field for Fear it ſhould be 


len. 21 Hg. 9 6. 


So the Defendant may juſtify for the Plaintiff's own Default: As, if the (3 M. 286) 
Plaintiff puts his Grain or Money with thoſe of the Defendant, he may 1 
juſtify taking the Whole. R. 2 Noi. 566. J. 45. 2 Bul. 323. 2 C. 366. elf. 

Or, af the. Plaintiff takes a Handful of Grain from the Defendant and mixes 
with bis own, the Defendant may take a Handful of his. 2 Ro/. 566. J. 12. 

So, if before Execution againſt 4. he puts the Goods of B, Repel his 


by Covin, - that an Action may be brought for the Taking by B. Per L 
2 2 Rol. 393. 


80 the Defendant may plead that the Defendant by Preſcription ought to (3 M. 2 
repair.the Fences between the Cloſes. of- the Plaintiff and Defendant, and for — 
ant of Repair, his Cattle eſcaped, and did the Damage alledged. 19 H. 8. 
b. 4. 2 Rol. 565. J. 30. Tho. Ent. 304. 4 
That the Plaintiff ought to repair the'Fences between his Cloſe and the © 
Highway, and for Want thereo | his .Cattle eſcaped out of the Highway. 7 
o Ed. 4. 7. . 
Or, Ee. eq his Cloſe and the Place, -where the Defendant has Common. 
in. 996. (or 11 10. Edit..1680;) Lut. 1357. 
That the Plaintiff, or a Stranger by his "Command, throw lows the 
ences, whereby the Cattle eſcaped. 
And it is ſufficient for the Defendant to ſay that he is poſſeſſed of a Cloſe 
djyoining to. the. Plaintiff's Cloſe, without. Going by what * or for what 
Term. R. T7. 74. 
That all Occupiers ought to ops Semb. 1-Sal, 357. 4 Vert. y. Ray. 


92. 

80 the Deſendant may juſtify entring to rechaſe Cattle that eſcaped for 
Want of Fences. 2 Rol. 565, J. 35, 40. 
Bat it is not ſufficient to.ſay the, Plaintiff reparare debet, without thewing | | : 
dy what Title, to wit, hy Proſcription, or.otherwiſe. R. Tel. 75. | : 
That by Agreement the Megs ought to repair; for he may have a * - 
Remedy upon his fs Covenant, 3 J. Cro. El. 70g. . 

So, it is no Plea, if he waffers kis Cattle to continue there after Notice = 

io' the Fences are not in Repair. Semb. 2.Leo.-93. | | 

Or if his Cattle eſcape out of the Highway into his Land, becauſe there is 2 

o Fence ; if he is not bound to maintain it. 2 Rol. 56 5. J. 47. a 
. So he ann? age a-Cuſtom to edi, "but. muſt preſcribe that ſuch an, 
ne ought. 1 Vent. 97. | 

bo, it is no Plea, that 2 Foreſter Wc. .enteed to rechaſe Deer Ge. hot 8 * 
ſeaped by the Plaintiff;s Neglect in maintaining the Fence Gc. for when it e, 5M 
Lake of the. Foreſt, Park Ge. the Hropeßer is gone. K. Kehv. 30. Mamu. 


LJ this Ple the Plaintiff may reply 4 ſor Tort, and traverſe the Preſerips eus 
21 


0 7 e and — the Want of Repair. Min. 999. (or 1113. 2 - 
F | 
Wor. er. ert, and traverſe the le Aa & Forma, *g 
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© © © 4D BL. 
Or de fon Tort demeſne generally. Raft. 621. a. 


So, that the Fences were ſufficient, but the Defendant s Cattle threw dow 
all the Fences. Ra. 621. 4. 


. 
. 
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6j M. 30) 80 ihe Defendant may juſtify for unavoidable Neceflity th 
un. | threw Goods (being in a common Barge upon the Thames) IA War l 
min a Tempeſt, to ſave the Faſſengere Lives. R. 2 Rot. 567. J 5. 2 
12 Co. 63. 
That he pulled down the Houſe to extinguiſh the Fire. 12 Co. 63. I 
Ante, (3 M. 20.) | 


(3M. 310 80 the Defendant may lead, that it was not in kid Power to prevent i, 
Cy As, that the Cattle 1 in the Road by the Plaintiff's Cloſe raptim & ſte. 

fom againſt his Will depaſtured the Plamtiff's Graſs or Corn. 2 Nu ;6 
4. uit, HY 
That he chaſed Sheep mixt with his own to a Place where he might im 
rate them. Per Rede, 21 H. 7. 28. a. Lat. 13. 


That the Executor took mixt with the Teftator's Goods 0 be buf 
Knowledge of the Miſtake. 21 H. 7. 28. 2. 
So the Defendant: ay a, ik his Dog chaſed the Plaintiff's Sbe os 
of his Land, and them againſt his Will into the Plaintif's Lal; 


R. Lat. 13, 119. 
That a Horſe, being unruly, violently caried the Plough into the fut 
Land adjoining. Lat. 13. 
That Trees were blown down by the Wiad into the Plaintiff's Land, 
he entred to remove them. be Hit . they 1 
2 hat driving Sheep in t hway, againſt his Will e m 
the Plaintiff's Land, er. 13. | Ae 
: That Fruit fell from his Trees into another's Land adjoining, and he i 
ed it up. Lat. 120. 
But it is no Plea, if the Accident was by a Voluntary Act, or Negledd 
3 the Defendant: As, if a Man lets a Falcon go at K N in his on 
_ Land, and purſues it into the Land of another, Treſpaſs lies. Lat. 14, 
OY If he cuts down a Tree, which falls into another's Land, and he eat 
to remove it. Lat. 13. 


W e | To Treſpaſs for taking Goods aum U the Defendant may fial l. 
To Tipe ge was the Wife of the Deſendant. 2 Rel. 55. J. 10. 
Ban a. That he took her by Leave of her Huſband. R. 1 Ed. 4. 1. 6. 


tis. en etnpe ond 276 acynuc wapnpis. 2 Rol. 557. bg. 


22 80 to Treſpaſs for killing his che Defendant that the Dy 
To Treas chaſed the Conjes in his Warren Fe. E. pred N 
Does . Cont. 2 Ra. 567. J. 35. 

Or that he killed the Deer in bis Park. 3 Lev. 28, 35. 
And, he need not fay that the Plaintiff knew of the Quality of te 

to baunt the Warren &c. 2 Co. 45. 

Or that there was a Neceflity to kill it. x Sid. 336. 3 Lev. 28. 
So the Defendant may plead that the Plaintiff's Maſtiff came into the! 

2 to the Terror of his Family, and therefore he killed 1. l 

Tut. 1494. 

Or fiſtned wen . Dog, and he could ot ohe part them 4 
1 San 
Bot, if * Defendant pleads, that the Plaintiff's Dog faſtned upon bel 
kendant? Dog, for which be killed it, he muſt ſbew that be cool 

9 R. 1A. 536. x Sond 1 9 


SS X02 . 

$0, it is no Plea, that the Dog chaſed a Hare into his Land, and therefore 
he killed, or took it. R. 2 Cro. 463. | WIS 

So, if the Plaintiff replies, that he chaſed Conies, Deer, Sc. in his own 
Land, and the Dog purſued into the Park &c. he muſt fay he endeavoured 
to reſtrain him from going into the Park &c. R. 3 Leu. 28. 

So, if Treſpaſs be for taking a Dog with a Collar, it is no Bar to fay, he 
was courſing a Hare in his Soil, and he took him, and led him away. R. 
2 Cu. 463. ; | 


Ire his Freehold, otherwiſe, if the Plaintiff has Lands in the ſame Place, as 
yell as the Defendant, the Treſpaſs cannot be proved in the Defendant's 
ind. for it ſhall be intended in the Plaintiff's Land, and he ſhall not be 
ut to a new Aſſignment till the Defendant aſcertains another Place by name. 
R. Dy. 23. 5. | | 
Yair Treſpaſs is quare Clauſum in D. &c. it is ſufficient for the Defendant 
o prove he has a Freehold in D. Sal. 453. 
| i is quare Clauſum vocat A. in D. he muft prove Title in a Cloſe of 
e fame Name. R. Sal. 453 5 | 
If upon- the-Common Bar thers is a new Aſſignment; where it is not ne- 
flary, it will be good by the Statute of Jegfaile after Verdict. R. 1 Brown. 
200 | | 


00, 

So a new Aſſignment may be made, tho' the Defendant juſtifies in the 
ormer Place. R. Sal. 453. | | ; 

To Freehold pleaded, the Plaintiff may ſay that before the Defendant had 
ny Thing, A. being ſeiſed, leaſed to him. = ©» AM 
But, if to a Common Bar the Plaintiff replies, that the Place is ſuch, the 
defendant cannot rejoin that it is the ſame Place as in the Bar; for the Re- 
lication ſays al than in Bar, and therefore the Plaintiff will be eſtopped to 
five Evidence of a Treſpaſs there. R. Cro, El. 492. POTN 
So, if Treſpaſs be for Goods taken in D. the Defendant cannot plead the 
ommon Bar, for D. is named only for a Venue. R. upon general De- 
rurrer, © Sal. 453. Mod. Ca. 117. Cartb. 176. © 58 
If the Defendant agrees in the Name of the Place, and varies in Quantity, 
jr other Deſcription, the Plaintiff cannot affign a different 
Flace where &c. but muſt ſay there are two Places of ſuch Name &c. and 
hat the Treſpaſs was in This. R. Tel. 166. Gro. El. 897. 


* 


ion and more, the Plaintiff ſhall ſay that the Treſpaſs was in ſuch Land 
vithout anſwering to the other Quantity. R. 27 H. 8. 22. e 
If the Declaration is, in a Market in B. if the Defendant juſtifies in B. 
is ſufficient, tho he does not anſwer to the Market; for if the Place makes 
de Juſtification bad, the Plaintiff muſt ſhew it. R. 2 Jon. 207. 


bold, and join Hue upon it. Af, Ent. 504. for per 2 J. Hought. cone. 
Cro. 594. he cannot traverſe that it is the Defor lant' rechold, So by 
mz, Lut. 1419, 1401. 27 H. 8. 22.6. NK. | 
= may make 2 new Aﬀignment of the Place, where the Treſpaſs was 

ne. 2 0. 594. | — ** 85 3 | 

If the-Writ is general, and the Declaration for Und Rodd Terre, by a new 

Pignment he. may ſay an Acte, Min. Rep. 65 · 5 | "I | 


= 


„ | mY 


| * | * 
# 


Quantity to the 


If the Defendant names a Place, which contains the Land in the Declara- 


I the Common Bar is pleaded, the Plaintiff may reply that it is hls Free- 


2 
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To Treſpaſs e Claufum aut Domum r Cc. the Defendant may (3 M. 34 
lead the — 4 Bar, — That the G . Houſe in the Declaration * 2 
as the Defendant's own Frechold. Vin. Ent. 961. (or 1077. Edit. 1680.) F 

14 H. 8. 24.6. A | The Common 
If the Defendant pleads the Common Bar, he muſt name the Lands, which 


LA Land five Prati is bad. R. Dy. 264. a. Bendl. pl. 222. 1 And. 31. 


3 M. 36: 
Amend, 


183. 


14 H. 8. 4. 4. 


63 M. 35.) 
W e 


Tender of 


is dad. 4 Leo. 16. 


Semb. Dy. 264. 4. 


for he cannot fay that the Place aſſigned and the Place in 2 are the 
R. Dy. 161.4. in Marg. R. A. 43. l 


Licence. Win. Ent. 1099. 
it ſhall be intended, if the Contrary does not appear. 


Ent. 10 £1996 1088, 109 
$53- 2 ie Po ( (3 M. 39.) 


K. 2 Rol. 567. I. 30. Vide Poſt, (3 M. 39.) 
2 Rol. 567. J. 20. 


diſclaiming Title to the Land, and ſhewiog it to be an involuntary wy” 


CY L k re D- E- R 
If the Declaration 3 is quare Claufun Iris a new Aſgnment in aun 6; | 
But. gere Domum fi: is ſaflicient for © Hara Ber! 4 Leo. 16. 2ay 
The new Affigament muſt aſcertain the Place, and therefore two Aa 4 
So, if it does not give a Name to the Place, or the. Abuttals, 2200 


'And if it gives the Abuttals, they muſt be proved. Semb. Dy. 161.4, 
To a new Aſſigument the Defendant may plead,” Nat ER or 15 


And may juſtify for another Cauſe than his Bar. R Me. £49. -;i.- 3 
To the new Aſſignment the Defendant muſt plead, Not guiley, or r jſt 


80 to Clauſum fregit the Defendant may plead, Entry by the Pine 


And Licence at a Day before is ſafficient, without faying i it continued; ir 
Semb. Cart. 218, 
$0 Licence by the Plaintiff be given in Evidence upon Net gui 
Per Rede, 21 H, 7. 28, a. . «dt 
So he may plead Licence by the Ballif of the Owner, and it will be ad 
after Verdict. R. 2 Co. 377. 
So an implied Licence; As, Entry ad iba i in Puerperio fen. 
Continuance after the Death of Leſſee for Life for fix Days, before whid 


Time he could not remove. R. 2 Cro. 204. 
So, if A. licenſes B. to put Trees &c. in his Garden, and afterward lh 


the Garden to D. who continues them there without Seiſure. Mod. Ca. 11 
Or Licence by eek As, that Duras fuit communis Taberna. Nu 


entred to . the Sheri the ue upon Replevin. 2 N 


o view W pt 

Da Emery Lee of the fir Wi or Servant, is not ſuffi, 
E. Cro. El. 870. 

Nor Entry to take his Goods, or his Falcon chat purſued a Phealut bas 


Nor Entry to viſit his ſick Daughter, deing Servant to the Plaintiff, l. 


Or to demand his Debt, if he does not ſay that the Owner was ths th 


RK. Cro. El. 876. 
* So the Licence will be determined by Sale of the Land wherein i was ff 


ven. Per Halt, Mad. Ca. 171. 


So, to an involuntary Treſpaſs, the hg my ts Th 
ficient Amends. 1 Bro. Ent. 332. Tho. Ent. 304. 
And by the Sz. 21 Ja. 16. To Treſpaſs guare Clauſum fregit the 


may plead Tender at any Time before Action brought 
So to a negligent Treſpaſs by Eſcape of Cattle Sc. 2 Rol. Vo. I. 20. 
But Tender aſter Action brought is too late. ol 
So after a Latitat ſued out; for the Plaintiff may by his Replication © 
that he ſued out a Latitat with Intent to declare in Treſpaſs. R. (4. 
264. e 


** 


'P- L E A; 'D E : Re. 


. 80 to Avgwry for Damage feaſant | in. | Replevio, Tender muſt be pleaded 
im 


, for it is not within the St. 21 Ja. 16. which goes only 
Treſpals. /- R. ut. 1596. 


80 Tender muſt be of a Sum certain for "oy is a Wrong-Doer. Sal. 686. 
Fc to a voluntary Treſpaſs, Tender before Action brought is no Plea: As, 


Cattle in his Cloſe. R. 2 Rol. 570. J. 25. Ney 12. 
1 5 eaking his Hedges Cc. 2 Rol. 570. 1. 2 


25. 
80 to 0 Feefpal 1 by Miſtake Tender before Action is no Plea; for, if the 
AR was voluntary, it cannot be known whether it was by Miſtake, or how 
intended: As, that he. cut down. the Plaintiff's Hay by Miſtake for his own. 


ee of Amends the Plaintiff may reply "Qyod non _obfubit.. Tho. 
33 5 the Amends were not ſufficient. 


e 


As, exring the Plaintiff's Cloſe to make.a Bohyark in Defence of the King G 
and Kingdom. 21 H. 7. 27 

Fllg down a Houle of thr Hom r. 21 H. 7. 27.6. 2 Rol. 
66. 4% 2. 
o remove a Nuſance. Sul. 4 58. 

So an En 3 or Goods ſtolen. 2 Rl. $64. l. 42. 

Or is take 1 Diſtreſs 2 Rol. 566. J. 10. | 


In ſuch Caſe, he need not ſay he did as little Damage as poſſible. R. 
Sal. 488, 9. 


But he cannot juſtify. entring a Cloſe, or digging u the Soil, to hunt or 
. S, 3 — c. tho it be for the Es Boot. R. 2 Rol. 558. 


120. R. Ar. 2 Bul. 60. 


. as 5 which 4 Trefpaſſer carried to 8's Houle. 5 


Or to Lach for his Goods folen, in another's Land, E. 2 k.. 566, 115 


Brouml. 199. 


So he may EY for Removal of «Treſpaſs from himſClf, n. 


by happens to another ; As, if A. eredts a Dam, Wall Ge Deciege to 
ol and the Soil of B. if B. throws down, the Wall upon his Soil, I by hr 

well, tho' thereby the whole Wall &c, upon the Foil of 2, e R | 
o. El. 269. 


ei 9 er he Land of ene 6s ge dls thee e . 
ſelf. 2 Rol. 56 5. 1 50. 


He break a Houſe, "where he is wrongful impriſoned, to make his „ 
. 66. J. 5. Vide Execution, W 


5) 
2 chaſe "Cattle Jamage feaſant with a Dog to remove them. 2 R. 


But . ĩt 4s no Plea that he took the Phintif's Horſe 
of B. and others. Ray. 423. 


e ee Hg 
As, if he has a 

Piles, of e Things there 7 2 
| If A. takes B.'s. Goods, B. way 
Alteration of the Form: As, if Tim 
If Cloth is made into Cloaths. © "Ao, 20 


So, if a Man has Goods, Timber Ve. fn HY 


* M. 38.) 


his Prevention 


to fly from the Adult 


upon the Land . 
anotr „ his | 
ver 2 Executor may yy N 2 Rol. 564. h Y- 5 

93 A 
P * * 


80 the Defendant e private Treſpaſs for the publick Good: (3 M. 37.) 


* | P IL. E A D E R. 
II Teecpeer ben the Goode upon his org Land, the Owner 
| 55 | m 
3 | eoter to take them. 2 Rol. 564. 7 2 Rol. 56. N 


3 |  Otherwile, if a Tenant in Common tak es all the Goods which he has i" 
—_ . - Common, and puts them on his ſeparate 1250. the other cannot enter 1; 

=” ſeparate-Land to retake them, tho' He may fetakes his Part, where he can & 

— it without a Treſpaſs, N. e Rel. $66; J. 30. 

3 | per" of Goods, Titnber &c, may , to take then 
2 - 40; 

80 the Owner of 4 W by Graft or rien Wc, fe 0 
* entring into the Land, Mb of 4 ry repair it. KR, 2 56 1 Ui 
= So a Foreſter may juſtify entring i Land, e 
3 N don to fechaſe Beer to ih Foreſt. KR. 13 H. 7. 16. 

So, if Goods are . .. 
take them. 2 Rol. 55, 6. 
>” | be AS to — eee 
| * _ _..  Executioti agar + R. is of B th 
| 80 A, tha oy 1 Hoſe of B. then thete to dentavd l. 
, Cro 99 


5 Debs bi, 
are in A's Et & Land without hu 6wn 10, 


© -- | Bot if 4s Goody 
a *cannot j entring to take them, without B's Licence. Semb, Cr, l 
_. -» 246. K. 2 Rol. 55. Vide ji +5 
= e ON ONS 5 Wiſe in his Abe. K. per 3.7. On 
* | : 2 
e — Goods white are ſubſtantially alters, 
a». , rd agate his © Rick © Mo. * take Clay &, 5 ; 
| | Defendaiit has a Right Cc. as Tenant K 
Ms ET: pe rr . Oro. El.434. 


_ 2242 80 the Defendant 1 ay plead Title in beef by Degen, Fine, Fa 

© | ho No the Es Bente Sc. and gin . 

| 1— Colour is a ſeigned given by the Defendant to the PlaintHf in 4% 

. WO . ̃ — when the Defoodant would refer his Tile to the Court vi 

f wall de gen. ſending it to Lay Gens for without ſuch Colour his Plea ill amount tot 
General He. D. & 8. 4. 2, b. 33. N. 16 Os, 


* 
155 


e rae. 10 Co. 89. ö. 82. K oh 
ray pre, dare rd 
ftolen de quodant Ignite, he ſhall give Co 
> Phintiff, 10 G. 90. #. 


Wars, 


490. | 
E or Fine-wicþ Proclamations, 10 Co. 90. 4. 
n Act of Parlianient; Tre al EO wm 


F | L E A F D E R. 

Or, that A. war 2 ed, and B. flole and waived them in bis NMlonor. 

b. 
2 Goods were Wreck, 10 Co. 90. 6. 
That they were Tithes ſevered from the nine Parts, for thi takes away the 
of every other. R. 10 Co. 91. 4. 
80, that A. enfeoffe 4 B. and be as bis Servant entred; for when he ſhews 
how A. yho had the Fee or Freehold, was intitled, the Right ſhall not be 
intended 1n the Plaintiff 10 Co. 90. a. 
That A. Lord of the Manor approved the Common is a good Plea to 
an Aſſiſe ſor Common, without Colour. 
80, if the Defendant intitles him by the Plaintiff himſelf, Colour is not 


necellary, 10 Co. 91.4. 
a Leaſe Life or Years from the Plaintiff. 


/ 


general Bar, no Colour is neceſfary, - 
ach te the Pn Ba an Fit, which is 


very C 


„nech 2 Co. 122. 

By a:Gr 'of a Reverfion to whi there was no Attornment, 2 Gro, 
22, 

be it muſt be a Matter, which quid be a good Title if it was real. 
10 Co, 91. 


which has the A 


It muſt of 4 continuing Tide: And 


here fore, 


b. 
be Maner 
if it 


0 Co. 9544. N 
Is if the 


pleads that the Plain by Colour of « Lell for 
Oc. for a Leaſe gives a Title to the Poſſaſſion. 2 Gb. 122. 
By Colour of Letters Patent, 4 Ov. 122. _ | 


80 the Defendant juſtif Treſpaſs 4 
LNtry to execute Pr Vide Ante, 241 
Or-to make « DiſtreGs. Kide Ante, (3 
20.maks Uſe of his Way. Laut. 14 
244 25.0 


ine 2a/ ce) ide ut K. 

To make Perambulation. 2 en. b, ” 6 — | 
To take his Corn, Cattle, Mg. 

To his Houſe, Watercoarſe Ve, or to remove 2 es 


To fih it his ſeveral or free Fi Hard. 407. Lid. Piſta 1 
fo he Delentare may gal) by Comment f another Deſendane, 42 

Be guily Te. dull c. take 2 From hs de 
2 | 


24.) 
2 ' 
2 1 the Highway. iin. 1004.. 


1 renn Colour. is not 


e Donun ft yy 


337 


of Lay Gem: As, a Claim by Colour of a 1 45 of Feofnent by 2 
N 


Other jedi 


1 * 


* 


rantia Charte ; for by the Statute dr Bigamis the Reverfion ad 
e is ins, rs ben a 
80 2 i ia Tini. a8 well a 
- alter. x . 2 
380 
he faci the Jodgment 

Acta | 


x 
rel 


only Pernot of the 
N. 135. G. 


f LE A D E R. 

B. the Deſendant in Bar a Recoy q 

4 Ren 25175 Lag 194. er by ha. 
l the ſame Treſpaſs, 7% 


22 
A 
Ei 


or Bar in another Action 


poi. 2 75. 
(N) leading in Warrantia Chartæ. 

(3 N. 1.) When it lies. 
' A Writ of Warrantia Chart lies, when 2 Man by Deed enſeoffs maj, 
the Feoffee may have this Writ againſt the Feofly 


with Warranty 
his Heir. F. N. B. 134. D. 

Warrantizet Manerium ds D, quad im 

Chartam ſuars babet, or Chartam A, Pa, i 


ITE 


3 
dd 


8 


| And the Wit ſays quod f 
tenere de co clamat, 


us Heres ipſe Ce. F. N. B. 134. E. | 8 
"Bat fs noma i e he holds of the Defendant or muy 2 
„N. B. 1 8 - 2 , | 1 
80, % is noe neceflary that the Plaintiff had 2 Charter of Warrany, ty oo 
n, 1 0 

holds Homage Aunce Fel, W 5 imports arr 7 , p „1 J. 
, Þ be cn by ache, without expreſs e is &o tad = 
F. N. B. 135. B. 4.21 
$o a Leſſee for ſhall have i Ys: : 


or Donee in Tail, 9 
CDs 9 


- 
* 
* 


9 
— 


0 
WV 


Ss, if 
Aſſiſe 
wards NN. B. 1 . 
Bot his Land is an Alion, in which be vouch, ad l 
2 „ ³· 2 ara tions, INI 
A fartiori if he vouches and has Judgment to recover in Value. Gli 
102. 4. + * 
_ $6 he ſhall not 


have a Warr ewtiao Cherie, if there be no W 
Conveyance by which the Land paſſed, or in the Releaſe or Conti ᷣͥ%! 
$0 no one ſhall have 2 raue Charice, if he is 5 | when lui 
- he Profits, and not Torrdenaw. NM. CU . ; 
he iö a» of another Eu by which the Warranty i 

2 „ 


— 
a. ME. — 


* 


1 
6 


3 


PLEAD KR 


| (3 N, 2.) Proceſs, 
The Proceſs in Warrantia Charta is Summons, Attachment, and Diſtreſs 


114 if Nibll is returned, a Copias lies, as in Covenant, 


(3 N. g.) Count. 


The Count in Warrantia Charta moſt ſhew the Specialty of the Wat- 
fanty and Lien, Hob, 21, 

And therefore, if it is upon —_ in 4 Fine, it muſt ſhew the Fine, 
i to whoſe Uk it was, and the Default in the Deſendant to wattant, 
, 20: 

$6 the Count and Writ muſt ſhew the ſpecial Caſs fof Wattanty, N. 


Warrantia Charta lies in whatever County the Plaintiff pleaſes, if tis 
Ns Cratny 0nd ts Warnnry by Reaton'of Homege eee where 
that fi Watts ja neeſlrel, Whets 
Land lies, . V. H. 1 2 
But, if it ſhews 4 j atranty by A. and his Son, it may chat ge the 
Jy # Heir to A, ; 29, | | 
80 the Count concludes ad Damnum of the Plaintiff, 7b, 24, 

the Writ be quis Time, in which Caſe he ſhall not recover Damages. 


7 


23. 


Iz N. 4.) Plea, 


The Defendant may plead that the Plaintiff is not yet impleaded, on which 
JJ immednely For edit is Len 
Vartanty. Heb, 23. . N. N. 134. K. 
erer 
0d it Harras 4 hi 

ebam of the Land, Hob, 22, Ms. $66, 2 OT 
But Tenant by Adrfiiittanice is fufficient 5 for the Vouches may have a 
Varrantia Charts to detdigh the Warranty foramen. Heib: $4, | 
r Gs. lot if No. 
ing paſſed by the the Warranty does not bind, 44: Mz, $66. 


[z N. 5.) Judgment. 


, which the Deſerdent had at the Time of the Writ, hall 
; the aliened after warde, , I, B. 144. J. 

' for the Phintff, and he is afterwards iempioaded for 

have 4 Scies facies upom the Ms. $66. 


Defendant 


C4 


- 


# botes it, if he does not vouch the 


46d is 
Charts. £2, F.N. B. 13. 4: * | 


of 


4% 


(3 0) pn 


334 


0 L E A DE K. 


(3 wy P2oceeding in Watt. 


(3 O.1 9 Proceſs. 


HE Original i in \ Waſt | is a Summons, which was given by the Y 
. 2. 14. inſtead of a Prohibition at Common Law. 2 J. 380. 
And if it be againſt a Tenant in Dower, or Guardian, it does not recie 
the Statute. F. N. B. 55. C. Lut. 1548. 
But a Writ againſt Tenant for Life or Years recites the Statute, F, NB 
55. C. Lut. 1548. 
e, if it is again Tenant by the durch: FN. B. 36. C. | 
If the Statute is recited, it is ſufficient, tho' it is not exactly recited, Le, 
1548. Vide. Aion upon 'St (1). 

Tho! the Concluſion of ie Writ is larger, or leſs than the Recital; A, 
if [ Terrii] is omitted in the Recital, and at the Concluſion the Walt i; 4 
| ledges | in Terris. Lut. 1548. F. N. B. 56. 

Or, if the Statute is recited in Terris, Domibus, Boſcis et:Gardinis, and Wy 
4s es ed in Terris only, or a Houſe only &c. Lat. 1548. 
Return of the Summons,' the Defendant may caſt an | 

F to whih 
e eee 14. M kiatiff hall hans anAtactag, 

4 
If an Efloin was not caſt upon the Summons, it may be at the Retund 
49 8 . If the Defendant does not appear the Attad- 
St 2. 14. not u 
mend a Diftringas goes. Clift $28. * 
If the Defendant does not upon the Dari 2 
14. - Mandetur Vicecon' quod in Propria Perſond a ＋ cum duodecin d. 


accedat ad Locum 2 & inquirat de Vaſto, —— rum 
frecedat ad Judicium ſecundum und continet, 2 128 | 
recuperet Locum per Vi ur? N. Or. iu 


R 
ho all the Proceſſes are returned: Nichs], ſo that it may be that the 


321 Co. Ent. 696. 6. 


4 — never ſummoned, nor any Writ ſerved, if he does noi 
2 Oe Len Tran Tore 2. W. 
399- 

[If Define be by Ee. by the or in Dower, as well «i 
Life or Years, Vin. Ent. 1046. (or 1160. Edit. 1680.) 

And there ſhall be an Inquiry of the Damages, as well as of the Vi 


X Cro, El. 18. R. Hutt. 44. * 
upon the Difringes and tho' bs 


But if the Defendant app 
afterwards Wakes Default, there ſhall be no Inquiry of Walt, for-this (# 
is not within the Purview. of the Statute. / — 

- So, if there, be Judgment by Nil 225 or Nov fam infunt 
tus, there ſhall be Inquiry of Damages only; for. the Waſt is 
Co. El. 18. Hutt. 44. 

And if he releaſes his Damages, the Phintiff ſhall bayc Judgment in 
diately for the Place waſted. Hutt. 44. 

"And thi hall ayod-oct.go te the inwmetad in Suck R Pb 
Yet Judgment may be entred per, Viſum Jurutmum. O50.12-; P 74 
. by — 12, Ron ba goals. 
Lar. 414. a * 5 

» 


L 
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And they may find entire Damages for all the Waſt aſſigned. R. Cro, 
of Wait f for Waſt in Dote muſt be againſt the Wiſe. Reg. 72. 

And it ſhall not be faid Waſt by Exile, except whete the Villein of a 
Manor are expelled from the Manor, Reg. 72,4, F. N. B. 5 . C. 


80 4 27 ey wp in Remainder executed by the Statute of Uſes muſt be 
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(3 O. 2.) Count. 


la Waſt the Plaintiff muſt ſhew how he is entitled to the Inheritance, 10 0.2. * 
2 Nl. 832. 1.40. Hob. 84. Vide Ante, (C. 34.) n 
And therefore, if he counts a Leaſe by himſelf, he muſt ſhew his te. 


in Fee and Demiſe to the ndant. el, 140. 2 1 
"if upon a Leaſe by his Anceſtor, he muſt ſhew Seiſin, a Demiſe to the ug, Vid, 
Veiendant, and Deſcent to the Plaintiff, Co. Ent. 08, 3. 4 2, 


If the Plaintiff claims by Fine, he muſt plead the Fine, and the Uſes of 3 
it. Co. Ent, 700, 701. Clift 819, 8 

If by Common Recovery, he muſt ſhew the Recovery and Uſes. Win, 
Ent, 1025. (or 1139. Edit. 1680.) Lut. 1541. Clift 814. 

If by Grant of the Reverſion, he muſt ſhew how he "calms ex Aſſigna- 
me, 2 Rol. 831. 1 3 230, 234. Co. Ent. 603. Win. Ent. 
logo, 1051. (or 11 1 . 

4 de Planet 2 — Jointenants, the Declaration ſhall ſhew 
ha 4 are ſo, Vin. Eu. — aj 1163. 


* 
If the Plaintiff ſues: as Rectot &7; in Jure Ecchfie, he muſt ſliew that 
47. (ot 1161.) 


, is ſo. Vin. Ent. IO 
If Huſband and Wife in Right of the Wife ſue, they muſt alledge the | 
Keverſion in both. N. Hob. 1. 


But if he concludes ad Exbareditatir, it ſupplies the Omiffion of what 
Eſtate he was ſeiſed, after a Verdict. Per 2 J. Cro. Ei. 


57. 
So if he counts of a Feoffment to A. to the Uſe &c. it is ſufficient with- 
it ſaying that it was to A. and his Heirs, N. Hob. 84. 


If the Plaintiff ſhews the ſpecial Matter, it is ſufficient, tho he does not 


we himſelf Aﬀignee. N. 2 Nol. 831. ee, 1'4: 
So, if the Writ is general, eius Heres t ruinut is tho' he has a ſpe- 
jal Inheritance, - R. 1 Leo. 48. 


80, if the Plaintiff ſhews a Fine to the Uſe of B. for Life, and afterwards 
> 4, and the Heirs of his Body, and afterwards to the Plaintiff in Fee, 
ad that A. died, per quod H, was ſeiſed for Life, Remainder to the Plain- 
, and that B. committed Waſt 40 bis Diſheriſon, this ſupplies the Omiſ- 
on that A. died without Iſſue. R. Cro. Car. 401. 


If the Plaintiff has the Reverſion, be ſhall ay this the Defendant holds 
him, 2 Rol. 830. J. 36. 


Otherwiſe, if Walt is brought by him. in Remainder 2 Rol. 830. 1, 38, 


. ts Lad, who hs by 9 for there is no Teoure of him. 
110. 


The Plainiiff muſt al 


| charge the Defendant in the Toner, ern the (3 0: 
it; for there is no 
Aud muſt c 


Form,. ' R.'Cro. El. 3 560. 
harge him as 


— h. Ex 693, 
And muſt charge him by. Vitus of the Leaſe, „ 
Lots te, wolt chirge hint ene 
Rs 2 phate E546 


. 
* a 
a 
7 * 1 4 


MBE A-D' B & 
= Ikff the Defendant is in by Deviſe, he muſt charge him as Tenant ex 
_— tiene, 2 Rol. 83 1. 1.21. R. Hutt, 110. Co. Ent. 790. 

=» | If the Defendant claims by a Remainder for Life or for Years, which ; 
= ' 72 in Poſſeſſion, he may be charged Upon a PR to him, 2 Ry, 6 
= | . 

But, if the Defendant is in by the Statute of Uſes, ie is ſufficient to c charg 
him generally, without ſaying of whoſe Demiſe. R. 2 Leo. 222, 


Legg. 


Waſt by an Infant againſt his Guardian ſhall be always in the Ty, 
—_—.. 2 Rol. 829. l. 51. 

= | So againſt Tenant for Life it ſhall be in the Tenet, for there is no othe 
_ Form. 2 Rol. 830. l. 3. 

r © Tho! after the Waſt he granted over his Eſtate, 2 Rol, 829. J. 45. 


Or the Leſſor had entred for Forfeiture or Condition broken. 
380, if a Woman, Tenant for Life, commits Waſt, and afligns her Eſtate, 
and takes Huſband, it ſhall be againſt them, that tenent. 2 Rol. B29, |. 5, 
ER But Waſt by an Heir, after fall Age, againſt his Guardian, ſhall be in de 
he 0 2 Rol. 830. J. L 18, 20. Co. Lit. 54. 4 
WE” 2 a Tenant for another's Life after the Death of ch que ti, 
2 ul. . . © 
Or againſt Tenant for Years after the Term expired 2 Bo 830. L 10, 
21 Or after Forfeiture, 2 Rol. 830. l. 16, * = 
1275 0 dn Wen gomatice Wal; ud dn Cn rue: wir dies 6 4 
—_—__ Tam ay and (he takes Huſband, the Dechraton ſhall be h 
1 2 Nal. 830. J. 235. wei whe $416) 3 
2 | 722 "thee the Wife, dum ſola, 3 2 %% 8g. J go. 5 
"i The Declaration ſhall ſuppoſe That the Defendant: renet ad Terminm 4 
3 m tho' he holds only for one Year, or half a Year; . Co. Lit. 54. l. 
— W4q - Ifvthe Leaſe is to two, and the Writ quad tenemt or tenuru, 
which imports a joint Eſtate, it is good; tho” one of the Defendants iu 
it by Aſfignment from the Leſſee. R. 1 Leo. 48.2) Ws 21 
If be declares * 3 3 ie will _— R. Ov, 1 


; ' ; 
I Poly. | 1 ene, 
2 - 
= a ö 


1 (30. 4) The Decluation mult fig the Watt, conformable t0 the Writ ki 
3 Sar F de Writ is for Wait in Land, and it is affigned in cutting Wood, it is bab 
= Mo. 73. . 13.) - 

3 - ; | | If it is for three and the Declaration i for Walt in one or in wt 
| | Vall. E. Mo. 862. DV” 4: 


7 
508 1 „ 


13 630. 59 80 ie dd penal dhe Quality: e ef the Walt: 25 
1 | — in cutting Trees, he muſt new the Number of the Trees. 2 Ru. y. 


"x — — FO. 
_ . « 4 If Was confiſts in Quantity, it and lay fo many cet. 2 , 
_—_—_—.  - -: $27 640 
= . — If Waſt is in Domibus, it muſt ſhew che particular 
1 | If it is affigned in Land, it muſt fay in what Parith it lies, R. 3 Ls 
6 788 1 | : If the Demiſe is of a iety of a Manor, A wang ads - ond wy 
= .  _ - affigned in Wood, Parcel of the Premiſſes, it is 1 
vf the Manor, and alſo of the other Lands. LI 3 Ls 
r Walt dietly without thowing the parton 
1 7 - Manner in which it was committed : As, if the Waſt is * e 
e —— — ( 
 Gying 2 7. | 
= 7 E FF it io in Germins, it is foffcient to By yh. — the 09 
= -  gendally,. without laying that be ſuffered the Hedges of the Wood ®” 
—_-- e wie entred and eat the Germins, 2 Rol. 833- k 5 
2 : . — 
1 „ 
* BEL, 
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80 the Declaration muſt be ad Exbareditationem of the Plaintiff, (30.6, 


If the Plainfiff is ſciſed in Right of his Wife, it ſhall be ad Exheredita- — — 


heriditatio- 
of the Wife. 2 Rol. 832. J. 15, 20. nem Qyerentis, 
12 be by an Abbot, Prior of an Hoſpital Gc. it ſhall at Exbæredi- 


fationem Domus, HoſpitaP, Abbat', or Ecelg 2 Rol. 832. l. 30. 


$0, if there are Plaintiffs in Waſt, there may be Summons and 
Severance; for it is real Action, and is ad Eubæreditationem. © Iyp. 307. 


(3 O. 7.) Pleas: 


To an Aion for Waſt the General Hue is, No Waft done. 2 Sand. 238, 1 222 
Co. Ent. 700, 708. 


And this ini Nothing, but puts the whole Declaration in Ife. . 


Wb whirl Wks co WARY 'As, if De- 
Tempeſt, Enemies, Co 
' Bt it is 90 Plea where the Been int tes Matter ef JalliGcdtion, or 


80 7 ae is a Leafs to A. for two Years, and afterwards a Leaſe to B. 


or ten Years, Pigs 25 for Walt during the two Years, he cannot 
DICAC No Waft done. Leo. 2 


0 
0 te may ped to Par ofthe Wat aa 0 Wt . Co. 


en of Part of 
1 6 and need not hy to every 
223 Waft. Lut. 1550. Win, Ent. 1168. 


So the Defendant in Bar a Releaſe from the Plaintiff, or one 60.6 
ue Plaintiſſas, 9 H. 5. 27 J Fe, (3 O. 16.) 4 15 


To Waſt in the Texui, Accord with Satisfaction. R. O El. 357. Co 10. 90 
t.707. b. Vide Accord, (A. 1.) Accord, 


So the Defendant may plead in Abatement to the Phintiff's Title: As, if (3 ©. 40. 


e intitles himſelf to the Reverſion in Fee by Deſcent, the Defendant ma _— 
lead a Deviſe to the Plaintiff in Tail. Zur 1587 7 
7 it will be good upon 


And need not traverſe the Deſcent ; but if 
general, tho” not upon a ſpecial Demurrer. R. Lut. 15 
So the Defendant may plead that the Plaintiff has n 


a, 141, 
ought to ſhew how the Reversen is diveſted, for Nothing in Re- 


But he 
er ion generally will be bad. Co. Lit. 356-9, 

_— where Waſt is brought by a Grantee of the Reyerſion. Co, Lit. 
$56, 


'vo, if the Plainif's Title fails e, Lit the Defendant plead it 


As, if his Reverſion fails, Tu. 141, # 
If be becomes Tenant in Tail after Poſlbilizy 1 Rol. 106. : 


ee. that he took for Repairs, Co, 12 
25 PA 1029. (or 1142. Edit, 1680.) Vi- Wah, E. 


: 14:4 - 
9 . down, to rebuild and repair the Houſe, Prices os, 7 


* 


Jofliben- 
Very (or 1142, * 


Er. 
De. 4 


— 1 


5 
- 


Fo Rau 


l 1 
4 . 
= 
4 
„ 4 
hb + 
„ *. 


vm iy 


"at m Ii R A D R R. 


MUS. ment no Waſt was done. Co. Ent. 697. b. 


That be took. for OE of the Fences and other neceſſary Uſes. Nin. Ex 
i oo men Yo ho od Di mol bf | 

But it is not ſufficient to ay chit he took for Repairs, if he does not 
that he uſed or keeps for Repairs,” K. 3 Lev. 323. | 


(50. u So be may. plead that he took fer other Neceflary Boots : As, for Fug 
For Boots. Cy. Ent. 793. 4. Win, Ent. 1 2 wg © Vide al. 8 I, L 5 


1055. (or 1144, 1169.) 
Or for Gates, Stiles, &c. Vin. Ent. 1031. (or 1145.) 
Or for making Utenſils of Huſbandry. Vin. Ent. 10 05 5. or I 2690 


Or for Hedgeboot. Co. Ent. 703. 2. 
30. 3) 80 he; may plead that they were Aride ' mortuz, nec "IIA me Bly 


tan. 
But it is not ſufficient. to ſay Nye fuerunt Aride, ' Cave, in Column 2 


tride, Anglice Pollards, nan e W Maberemium 3255 prey 
fait. R. Mo. 1m. 
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30. 14.) 8o he may plead that the Leaſe was. without Im ment of Walt 1 
Leaſo widut 2 Nel. 535. 1. 10, 15. Co. Ent. 694. 3. Vide „(E. z.) 


Sc. That the Plaintiff's Anceſlor made a Bargain ang Sale of wy, Trees ti 11 
| Win. Ent. 1043. (or 1157. Edit. 1680.) | 
That the Leſſor covenanted chat the Leſſee might cut down Trees, Hell 


113. 1 Leo. 117. 
But it is no Bar, "that the Leſſor covenant to rep, and that he did th 
bim. R. Me, 23. OSS YL 


158 e. So the Defendant u may plead in Excuſe Quad reparavit before the Aim! 
brought ; for the Jury muſt view the Place Nd. 5 Co. 119. b, 2 
302. 
uod readificavit, and ſince kept i in Repair. 2 Leo. 189. 
But reparavit pendente Lite is no Plea. 2 Inſt. 307. 4 


(3 0. 16.) - 80 the Defendant may plead a Releaſe from the Plaintiff. 
A Releaſe. ' And if the Waſt is by two Plaintiffs in the Tennit, a Releaſe by one iᷣ 20e 
to both. 2 Inf. 307. 
But where Waſt is in the Tener, a Releaks 2 one Plaintiff bars bil 
only. 2 Inf. 307. Vige Ante, (3 O. 8.) 


{3 0. 19.) 80 the Defendant may plead that it was ſo ruinous at the Comme 
Rearari . of his Leaſe Quod reparari non A Mo. 54. ee. 1045, (or 11 
aer Edit. 1680.) Vide Wah, (E. 4.) - * WE 


-(3 ©. 18.) 80 the Defendant may plead, no Demiſe made fo 2 
No Demile. Or no Demiſe as to Part. Co. Ent. 697. b. © ? 
Ke Or that Wood was excepted by the Demiſe. Wi in. Eu. WY (or cl 
Or Nibil habet ex Afſignatione de B. Win; Ent. 1062 (or 1176.) 
So, that, after the Demiſe, the Defendant TRYING which ale 


To Aſſignment before Waſt done, the Plaintiff ma reply, that the Afiyy 

1 Fe ment was by Fraud, and he afterwards took the Profits. Ch. Ent. 698. 4 
2 And if the Defendant rejoins he muſt traverſe the nne of the H 
not the Fraud. R. 385 77. b. r 


3 1 : 6+ 


* * 
„ 94 ſr of 1 m7 


* 


(3 O. 20.) Venire facias. 


After Iſſues joined upon ſeveral Pleas, if the Venire facias recites the Iſſues, 
and commands quod Venire fac duodecim Ge. ad inguirendum fi Defendant 
fecit Vaſtum, as the Plaintiff alledges, it is ſufficient; for this implies quod in- 
quir of the ſeveral Iſſues. R. Cv. Car. 381. 


(3 O. 21.) View in Waſt. 


In Waſt, if Iſſue is joined, the Jury ought to have a View of the Place 
otherwiſe the Trial ſhall be ſtaid. Laut. 1558. 2 Sand. 254. 
therefore, if Walt is aſſigned in ſeveral Places, the Jury may find no 

Waft done in à Place of which they had no View. Per Dy. 1 Leo. 267. 

And they ought to have a View, tho the Iſſue is upon a collateral Point, * 
and the Waſt is confeſſed. ' Per 2 J. Glanv. cont. Noy 5. 

The Venire facias ſhall be, that che Jury ſhall +4. a View, Win. Ent. 
1039. (or 1153 Edit. 1680.) 

And ſix Jurors at leaſt muſt have the View. 2 Sand. 2 54. 
And, if it is not returned, the Court may examine whether the Sides have 
viewed or not. 2 Sand. 254. 

80, if it in returned, the Court may examine ; for the Return does not 
onclude the Parties. 2 Sand, 2 55. 

Bat, if the Waſt is aſſigned in a Wood ſpar/im, it is ſufficient, if the | Ia 
iew the Wood, tho' they do not Enter into it, R. 1 Leo. 2 

So, if it be in Several een of a Houſe, it is fulficient, if they have a 
general View of the Flagg 11 Leo. 267. ; 11 

So it is not nece at the Officer return, n the D:ftringas Jura- 
orum, that the Jury have viewed. R. 2 Sand. 2 . * 

Or — he be preſent at the View. 2 Sand. 255. 


(3 O. 22.) Judgment i in Waſt. 


1f there be; Judgr 


and take an Inquiſition of the Damage, and upon the Return thereof there 
ſhall be Judgment. R. Ow. 12. Vide Ante, (3 O. 1.) 


infor matus, there ſhall be Inquiry of the Damages only. Lide Ante, (3 0. 1.) 


If the Judgment is againſt the Defendant in in the Tenet, it ſhall'be fro 

Loco vaſtato, and for Damages. 

. Aa We i is againſt the Defendant i in the Tit, it fall be for 
ages only. 

If the Verdict is fog the Defendant, the Jade ment ſhall be Qyod Ver 

Pil capiat, Gc. and the Defendant eat fine Die. 2 Sand. 247. 

And if the Defendant will not pray Judgment, to avoid a Writ of Error, 


2 Sand. 253. 


Warn, u to give this Tide intire in one Volume, 


7 


pry = 
T 
. % 


8o the Defendant may . a Y Remainder- Man ſtill alive. Win. P, 30. 


Ent, 1019. (or 1132 Edit. 1680.) 8 
alive. 


If the Defendant ſuffers Judgment by Conkeſlion, Nil dicit, or Non m | 


it may be entred, upon the Prayer of the Plaintiff, againſt - himſelf." Re. > 


. N - 
= ” 1 7 ® 
: 4 . * . 
[oy 2 LN 
* « 7 ” 2 *. . 4 : : * % = 
* pe d 4 ; 8 1 
4 f ' \K E R. 
= ® * * 0 
* 5 N t 
N * : 


be Kew 


Vide Wop. 


* 


nent for Want of an Appearance upon tlie Diftringas by What Gall be 
che &.. V. 2. 14. The Sheriff taking 12, Gc. ſhall on the Place ga by 9 


i) which ſhould in Alphabetical Order have been placed after Tide tian ere © Al — 


4 


- 


2 : 


vil. Slices of Peace, (B. 21 


| 173 | = | utrum Petens babeat 1 Js, 

_ nam Gc. if he had no Right, incurratur Domino frodi G.. 
__ 75 w 7 Ry where an Eccleſiaſtical Perſon recovers by Dela, 
A "4 F. 7 rit Lale Jus 

1 And this Writ ought to iflue, regularly, aficr the Default and before ir 
=. meat. 2 by, 430, 

3 4; wo 2443 ; | K 

—_— A T I ON, 


the $7, M, GS. 9B 7 A Wit mal u ere 
3 of her Huſband ; if it be > Call, / 
11, | 


the be ouſted, mays TE 


And 
is Viſeontiel, and a Commiſſion to the Sheriff to proceed thereon. 
3 


Aud the the Sheriff thall make Proceſs immediacly fee, 
2 ee thee Day, e fly d tall the Caf 
"NB. 162.4. 


ARE CLAUSU? 
L Plate 


— * 
9 
142 N 


— 


QUARE EFJECIT. INFRA 
TER MINUM. 


(A) When it lies. 


a Leſſor enters upon his Leſſee for Years, and enfeoffs another in Fee, or 

for Life, Cc. the Leſſec ſhall have againſt him a Writ of Qyare gecit 

infro Terminum, and {hall recover his Term, and Damages, F. N. B. 
S. 

9 Or, if the Term be determined, ſhall recover his Damages. E N. B. 

7 

55 24 1 enters, and makes a Feoffment to another &c. 


12 dee Semb. F. N. B. 198. F. 

422 be ouſted, rn 
afterwards releaſes to the Dillciſor. F. N. B. 1 4 7 

80 if the Leſſor ſuffers a Common Recovery again him, tho' the Leſſee 


xc 1s not fully uch 4 Recovery \before the df. 21 H. f. 15; F. N. B. 
198. E. 


80, if a Leſſee aſſigns his Term, his Aſſignee may have the Writ of Qyare 


giecit infra Terminum, F. N. B. 198, D. 
Or, againſt the Survivor of four Leflors, where the Survivor alone enters, 
and makes a Feoffment. F. N. B. 198. D. 


So the Leſſee of a Villein, who purchaſes, and makes a Leaſe before 
| Entry of his Lord. F. N. B. 198. G. 


(B) How the Pꝛoceeding ſhall be. 


A Nuare gjecit infra Terminum lies againſt the Feoffee c. or againſt the 
Leſſor. F. N. B. 197.8. 198. K. 

And tho' the Writ ſuppoſes a Sale to the Feoffee &c. yet the Sale is not 
ravetſable; but the Ejectment only. F. N. B. 198. K. 


by N is Summons, A e nod Diſies infinite. F, N. B. 
197 


„B. 197. 

This Writ was founded upon 

ih Caſu: And becauſe an 

Feoffee of his Leſſor, without Sry, for that the 
ot his Feoffee, this Writ was contrived u 

e Feoffee &c, F. M. B. 198. 4. 


hen this Writ lies, oꝛ an ejeument. 


Zur, Leſſee after Ouſter and Feoffment 
L the Feofice ouſts him, 


the Lefice E; 
"WF Ix ww" may maintain an xAment againſt the 


Vor. V. 


* 
4 


6 4, 
* S- 8 


But no Proceſs lies to Outlawry, becauſe ä F. 


by his Leſſor enters, and 


$6, ith: fl be run or hon tothe Oytr by the Leſſor ENI. "I 
3 . | % 
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QUARE EJECIT INFRA TERMINUy 
80 a Leſſee, ouſted by his Leſſor, may have an Ejectment, or Wit 


 Egccit infra Terminum againſt him, or his Heir, at the Election of the 15 
| F. N. B. 198._K. 


au ARE IMPEDI7 


Fide due. 


2 Infl. 357, 358. 


had a Right of Advowſon. 


of the Advowſon in Value, be prohibited by an Indicavit, his Patron ſhalt 


$o, apairtſt the Lord by Eſcheat, or Lord of a 
en] that without a precedent Eur E. N. B.! 
Vide Ejettment.. 


0 who leaſed to in. 
R | 


(A) What Remedy for a Church. 


EMEDY Law was provided for the Reco of a Church, 
R the 2 of a Church. 2 * 


By the Common Law, there were 3 Writs for the Church itſelf, dz 
1510 of Advowſon » Nuare Impedit, and Aſſiſe of Darrein Preſenan, 
357. 


* the Revenues of the Church, the Parſon had Remedy for , 
Tenements by 1 Diruw. 


(B. 1.) Bight of Abvatdſon. 


Y the common Law, in all Caſes where the Church was full hy b 
ſtitution againſt a Common Perſon, or by Inſtitution and Indafin 
againſt the King, the rightful Patron would loſe the Advowſon, if he dun 
recover the Inheritance of it ARS Writ of Right of Advowſon. R. 60.6 


Tho the Preſentation, 8500 -Which the Church was full, was my 
1 2 Vide EGA (H. 14.) 
Patron was an Infant, Feme Covert, Ge. 6 Co. 49. 
But in all theſe Caſes the Patron ſeiſed of the Advowſon in Fee may hot 
Remedy by the Writ of Right of Advowſon. F. N. B. 30. B. F. 
So, 4 the St. de Donis 13 Ed. 1. A Patron, who had a Fee Sint: 
Conditional, if he was ouſted of the Ae by CAR, ſhould ht 


So, if he, who had a Right to collate, was ouſted a Plenarty u 10 
lation without Title, he ſhould have had a Writ of 7 ht. 6 Co. . 

So a Right of Advowſon lies for the Advowſon of a Vicarage, Prebek 
Chapelry, &c. as well as of a Church. F. N. B. 31. C. E. 

So, if a Parſon, who ſues in the Spiritual Court for Tithes to the 4th Pat 


terwards have a Right of Advowſon. F. N. B. 30. E. 

$0 it lies of a Moicty, or Third, or Fourth Part of a Church. E. NI 
30. D. 

And, by Common Law, of a leſs Part; but that is now ouſt by 
PF F. N. B. 30. E. 

So, if A. and B. are ſeiſed of an Advowſon, and to the Heirs of B. te 
may join in a Right of Advowſon for _ _— * hin * 9 
e * | 

=_ 


QUARE PEDIT © -343 
But a Right of Advowſon does not lie by a Tenant for Life, or Years. 
B. |; 
1 by.” Tenant by the Curteſy, or in Dower, F. N. B. 30. B. 
Nor, by Tenant in Tail ſince the Sr. de Donis, _ he has a Fee expectant. 
B. 30. B. 
* if : Man had p urchaſed an A e, to which he had never pre- 


-nted, he ſhould not have had a Right of Advowſon before the Se. ** 2. 5. 
but his Advowſon was loſt. 2 Int.” 358. 


(B 2.) How the Proceeding in it ſhall be. 


In a Right of Advowſon, the Proceſs thall be Summons, and Grand Cape. (B. 2.) 
And the Summons ſhall be made _—_ the Glebe, which ſhall be ſeiſed into ,, 200 
the King's Hands upon the Grand Cape. N. N. 69. c. 72 Pleader, 
The Plaintiff ſhall count of the Poſſeſſion of an Anceſtor, or his own Poſ- (3 I. 1, &c.) 
effion, -F. N. B. go. B. 
And qught to 2 the Eſplees in the Parſon, in taking Tithes, Oblations, 
Sc, F., N. B. 30 
The Tenant ſhall come and make Defence. F. N. B. 30. C. 
And ſhall have a View of the Church, N. N. 70. a. 


8o he may join the by Battle, or the Grand Aſſiſe. F. N. B. 30. C. 

But in the Caſe of the the Tenant cannot tender a Demy-Mark, to 
aquire of the Scifin * Bog in his Count, as he may in the Caſe 
ff a Common Perſon. F. N. B. 3 


09 final Judgment ſhall not be 3 the King, tho' the Miſe was joined 


n the King and the Tenant. F. N. B. 31. D. 


(C) Atte of Darrcin Preſentment. 
0. 1. When it lies. 


A N Afiſe of Darrein Preſentment lies, where a Man, or his Anceſtor, 
has preſented to a Church, and u upon a ſubſequent Avoidance, another 


ds upon him. 
80, by the St. V. 2. J. The Heir, or he in Reverſion, 1 be 2 | 
rtc- 
by the Donee in Tail, but that he may have 


iced or Fr Preſentation by his Guardian, or by Tenant in Dower, 
ife, or for Years, or 

hich Action poſſeſſory at bis full Age, or when the Reverfion comes into Poſ- 

. as his Anceſtor might have had upon the laſt Preſentation in his 


80 he ſhall have this Writ tho che laſt Preſentation was made by Tenant 


the Curtefy, in Dower, for Life, or for Years ; if thoſe Eſtates did not 
ommence by the Grant of the Plaintiff himſelf. E. N. B. 31. G. 


| So, if a Guardian made the laſt Preſentation in Right of the Plamtiff, then 
T his Wardſhip. F. N. B. 31. J. 


e by Uſurpaton upon the Plaintiff, then an Infant. E. NV. 


1. OR. 3 3% 
0 Uſurpation in Time of War, tho the Plaintiff of . 
Age. F. N B. u. 1 J. AY 


(C. 2.) When not. 


But an Affiſe of Darrein Pr ment does ot li ſt 
ther, F. N. B. 32, 4 8 5 toe Opacnr ai 


Nor 


"== ARE IME DTI. 
1 | Nor, if Tenant for Life, or for Years, claims by a Leaſe from the Plainig 
3 7 . himſelf, F. N. B. 31. J. 

Wh. Or, if a Infant porchaſs an Advown, e Uforpation be made jy 
Za him. FE. N. B. 31. 

_ . Or, if = bie be upon a Feme Covert, who purchaſed the Ade 
"= fon. 2 360. 

a * — Biſhop, Abbes &c. 2 17. 358. 


(C. 3.) How the Proceeding ſhall be. 


5 The Proceeding in an Aſſiſe of Darrein Preſentment is conformable, in in may 
: EReſpects, to the Proceeding in an Aſſiſe of Nove! Diſſeifin, | 

» - , » By the $7. M. Ch. 13. It ſhall be Coram Juff de Banco; tho* before, i th 

ment, any more tha 


* R. 2 Ii. 27. 
80 
re the Writ pat 


is no Bar in an Aſfiſe of Darrein Pre 
Impedit, if it was not 4or fix Months 


(v) Nuare Impedtt. 
When it lies. 


File Pa, NUAR E — is an antient Writ, which lies by him, FP 
(3 J. 1, Ce.) enen of an Advowſon of a Church. ay bin who wo 


the Tile of Ten fn Dower, by tt 

Time of Tenant in Tail &c. the lun 
Iſſue in Tail, may have the fame is 
Polſon of the Advowlon, as his laſt Anceſtor & 
ſame Remedy is for a Feme Cour, u 


Fy ee if . or Vai 
"= eee 


rn 
we 


2. 9. 22 1 
octefles If him in Reverfion, if 20 vg es be up 
—— Perſon. drown, an 20 


Lege, Ce. 2 1 
hi Her. 2 2³⁰ 6 


QUARE IMPEDIT. 345 
Covert ſhall not have Aid by the Statute, if an Uſurpation be, 

Keen e to un Advowlſon purchaſed by her. Jon. 4. 1 

80, if an Uſurpation be upon a Biſhop, or other Eccleſiaſtical Perſon, his 4 

zucoeſſor ſhall not have a Qyare Impedit 4 for the Statute aids only upon an 

forpation in the Vacation, or when the Anceſtor could not have Remedy 

the Time of the Uſurpation. Semb. Jon. 4/7, 49. F. N. B. 34. M. 

Vide Qyare non admifit,—Pleader, (3 I. 1, &c.) 


(E) Juris Utrum. 
When it lies. 
Juri Utrum is the higheſt Writ, which a Parſon can have. F. N. B. 


A. R. 

ara white the Lands and Tenements of a Reftory are aliened by 
'# Predeceffor of the Parſon. F. N. B. 48. R, | 
Or ate recovered againſt the Predecefſor by Verdict, or by Conſeſſion, or 
Default, without praying in Aid of the Patron and Ordinary. F. N. B. 


8. R. 49. | - og 

$, He Predecedior be diflcited of bie Lands or Tenements. F. N. B. 
"4 | 

Or any intrudes upon them after the Death of the Predeceſſor. F. N. B. 


9. A. 33 | | 

80 an Abbot, Prior, &c. being Parſon imparſonee of a Church, ſhall have 
is Utrum. F. N. B. 49.  "— | ; 

$0, a Dean and Chapter, Prebendary, Vicar Cc. F. N. B. 49. M. N. O. 


« 


QUARE INCUMBRAVIT. 
(4) When it lies. 


F the Plaintiff in a Nuarr Impedit ſues a Ne admirtas within 6 Months, and 
afterwards recovers, and Judgment the Biſhop had inſtituted anot * 
the Church, he ſhall bave a Mr Incunbrovit againſt the Biſhop, and ſhall = 6 
cover his Preſentation and his Damages. F. N. B. 49, LO, © | 

So every Party, who ſues a Ne anita, may have a Qyare Incumbravit 

r his Recovery, if the Church be full by the Preſentation of another. 

Tho“ the Biſhop 'admits the Preſentee of him, who is found Patron by a 


* admits the Clerk of a Stranger, as well as of the Party to wy » "== 
Writ. F. NV. B. * L. | "Y my , 


. 


as well 2s before. F. N. B. 48. L. „„ ͤ 
nts the Clerk of the Phintiff, N. V. 111. 6. n = 


lies, if the Biſhop incumbers, when no Qyare Ine 


and no Debate for 4 
* 
no the Church. N. N. 111. 4. 5 
i N, N b | | 
gwen. . 0 1 1 1. ug | F | 
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ETHAN INGUMBRAYLIT. 


| 0 How the Proceeding thall be. 


"HE "Ot Incumbravit is an original Writ, which iſſues out of * 
ts and * out of the Court where the Recovery was. F. NV B 

8. G. , 
, And it ought to be ſhed 4 in the Goatny where the Church is, P. . B 
48. D. 

And in the Court, where the Recovery was, if the Record remains ther, | 
F. N. B. 48. F. 0 

But this King may ſue a Ware Incumbravit in B. R. tho' the Recovery _ 
in C. B. F. N. B. 48. E. X 
Soa Common Perſon, if the Record be loved there by Error. F NB. 

FE. 
i he Proceſs ſhall be an Alis, and then a  Diftringas, F. N. B. 48. p. 
The Plaintiff in a Qyare Incumbravit ought to mention his Recovery in by | 
| Writ, and Count, Per meliorem Optmonem. F. N. B. 48. K 

Or, if there be no Recovery, he may have a ſpecial Count. N. N. 1114 
ö The Defendant may demand. Oyer of the Recovery mentioned in the 
Count. N. N. 111. 6. 
', The Defendant may plead that he did not incumber ſince the Probibitea 
delivered. F. N. B. 48, N. 

* the 2 in his Count need not ſay, where he recovered. N. * 
111.6, 112. 3. 

Or, whether he recovered TRY or before the 6 Months. N. N. III 

Or, that the Bifhop refuſed his Clerk; for if he incumbered, it import i. 

If the Plaintff be nonſuit, he may have another 18 Incumbravit, and 
vary his Count, F. N. B. 48. I | 


1 When it does not lie | 


UT none ſhall have a Bore. Incunbravit except after a Recovery in: 
Court. F. N. B. 48. E. 
1 a Church be incumbred before a Ne e ſued. F. N. ; 

48. H. 

So a Qyare Incumbravit FRE notlie, if the Biſhop, after the 6 Months, cole | 
| lates by Lapſe. F. N. B. 48. L. N. N. 112.4. 

So a Qyare Incumbravit does not lie, if the Biſhop incumbers pending: 
Right of Advowſon, tho' the Plaintiff recovers: for . Plaintiff in a Right d 
Advowſon cannot have a Ne admittas ; for he recovers the Advowſon ooh, 
_ not the Preſentation. | F. N. B. 48. 2 


B 


QUARE NON ADMISIT. 


ment, or at his Election a Writ of 
ver Damages only. for the Refuſal. 


4 


7 


” $ 


\ FTERa a Recovery in a * — Ah if the Biſhop refuſes to ami the 


(a) When it lies. 


0 


Clerk of the Plaintiff, he ſhall have an Alias, Pluries, and Attach- 


F. N. B. 


Quare non admifit ; in we he ſhall reco- 
47. C. G. 


"And it lies, upon a Recovery by the-Ring, as well as by a Common Per- 
fon. F. N. B. 47. C. D. 


And it may be ſued out of Chancery: F. N. B. 
Or out of C. B. which; in Term, is moſt 
And it lies againſt a Biſhop, upon a Refu 


we 


* 


fl 


oper. 


47. C. 


* 


F. N. B. 4. C. 
by his Vicar General. F. N. 


$o, upon his Refuſal; tho' he afterwards almits him. F. N. B. 47. 


L. 


80 it lies againſt the Guardian of the ir upon a Refuſal by the 


Biſhop then dead. F. N. B. 47. I. . 
Or againſt the Official of the * 


A 


F. N. B. 47. 


And by a Common Perſon in. or, if the Judgment be afficmed i in Error, 
in B. R. F. N. B. 47. E. | 


But by the King it may be in B. R. as well as in C, B. tho! no o Error 
brought. F. N B. 4. 


The Wiit ought to recite the Recovery. 2 
But it will be a good. P lea for the Bildon that the Church i is nagious F. 


— 


F. 


D. 


—_ 


- 


F. N. B. 


E. N. B. 
Aare non * ſhall be ſued! in 900 F the Refuſal was. 


47. N. 


1 "> oF 


E. N. B. 


N. B. 48. B. \ 
That the Church is full of another Preſentation 
the Record. F. N. B. 47. K. : 


That he himſelf preſented by Lapfe. FE. N. 85 

That he has admitted his Clerk. 

$ it does not lie againſt an Archdeacon for Refuſal of Induction; for the 
Plaintiff ſhall cite him into the Spiritual | Eourt, or have an Action upon the 
Caſe,” F. N. B. 47. H. K * 

Nor, upon a Recovery of a Preſentation to a Donative; > kb thall have 
a Writ to the Sheriff to put him into Poſſeſſion. F. N. B. 48. A. 


Or a Writ to him, who. L 2 to inſtall 2 0 the Preſentee to the Donative, 
to put him into Poſſeſſion. 


| 


47. C. 


47. M. 


47. H. 


7 


'F 


by any one not 1 2 to 


18 


\ 
* 


QARE OBSTRUXIT, 


A 


Verb. 


uff s Wa to which he hgs a Right, in the Land 


W. Obftruxit. | 
« Ki it lies in the Nature of a Writ of Rig be Clo 


$. 


7 = 
5 * 


* & * * 


Yuare obftruxit is a Writ, which lies againſt him who "obſtruds the Plain- 
Nom. 


uiffs of a Manor of Antient -” *. N. 


* 


(A) The Writ of Quare obſtruxit. og 


- 


% has. - a 


+, directed to Lord; 
41; L., * | 
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4 "2 


oy 
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arne 
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92 g Vide Rent, (C. 2.) 
uop EI DEFORCEAT. 
| (4) When it lies. | 
(K. 1.) By the Common Law. | 
hr? Cuſtom of — N 2 deforceat lies at Common hw; 


So, by the Common Law, i ecovery was againſt the Huſband i in a 
Rel aden by Render of the Hathand, his Wife might recover her Dower. | 
241. 34 | | 2 
Yee tte pete, Cu ns dd a dfrett la by the Commgn Lay. | | 
a M. 350. Jon. 383. py: | 1 


(A. 2.) By the Se. W.. 2. 4. | | 


But now, by the St. I. 2. If a Recovery be the Huſband 0 
* his Wife ſhall have a Quad ei deforceat : if the Tenant cannot | 

ben, that be had Right to the Tenement at the Time of the Recovery, 

ic Wife hall have her Dower. | dard x | 
1UOD PERMITI : 


Nund Permitrat hes againſt him, who diſturbs another in his Right to . F 1 
Common of Paſture, Turbary, Piſcary, Aqueduct, Way, Tur, Hare | - 
et, or other P E. N. B. 123, F. H. = x = 
As, for diſturbing in his Efevers. F. N. B. 123, H. 1 
Or difturbing the Villeins of a Lord in doing Suit at his Mil, where they 1 
dught to do it by Preſcription. F. N. B. 123. M. „ 
Md having Water to his Fountain; where he ought to have 1 
124. A. | | | „ 4 

Or in his Paſſage ara A. F. N. B. 124. 4. % hs „„ 
In his free F F. N. B. 124. 4. : 85 1 
In the Erection of Ladders in the Soil of another, for repairipg an Houſe 3 
0 8. FN. B. 124. 4. | | . F 1 | 7s 1 
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1 


a F. N. B. 123. H. L. 
A Quod Permittat lies by Tenant in Fee, or in Tail. F. N. B. 124. BC 


3. T8; . 


'QvoD PERMITTAT. 
in Bi Cd F. N. B. 124. A. | 


So a Qyod Permittat lies for abating a Nuſance to the Frechold of another 


F, N. B. 124. H. Vid Ackion ww the * BY Nuſance, (D. 2,) 


© By whom if urs. 


Qued Permittat lies upon a Diſturbance, or Diſſeiſin to the Plaintiff , 
his Anceſtor ; but in no other Degree. F. N. B. 123. H. 

And when, it is brought upon a Diſſciſin to the Anceſtor, it is in 
Nature of a Mortd anceſter. F. N. B. 123. K. 

So an Abbot, Cc. might have had it, upon a Diffeifin to his Predeceſſi 


So it lies by the _ or Feoffee of him to whom a Nuſance is do 
F. N. B. 124. H. 125. 

So a Quod Permittat 1. againſt the Heir, or Feoffee of him, who did 
Nuſance to the Freehold of another, if the Nuſance be continued, F. Nj 


124. H. B05: A. 


— 0805 duben it does not lie. 
UT a Qyod Permittat does not lie for reaſonable Eſovers in a Wal 
Sc. for which an Aſſiſe of Novel Diele is given by the St. V. 2. 1 
F. N. B. 124. A. 


* 


« 4D: How the pꝛotetding in it wall be. 


of (D. 1.) By Fuſbicies i in the County, 


A? Quod Permittat is Vicontiel before the Sheriff by Juſticies i in his Cum 
Wart F be ſued in C. B. F. N. B. 123. G. 


. 


5 D. 40 By Writ, in C. B. 
A Quod Permittat by Writ in C. B. lies againſt a Diſſciſor, or Diſtt 


of his Common, Way, Ge. upon a Diſſeifin to the Plaintiff himſelf, l 


Anceſtor, F. N. B. 123. H. 
If the Common be in the Land of a Perſon certain, he need not ment i 
his Writ the Number of Cattle. F. N. B. 123. 8 


| (D. 3 ) The' Proceſs. | 
The Proceſs i in a a Quod Permittat i is Summons, Artachment, 1 Dire 


F. N. B. 124. F. 


And if Maul he returned upon the Sammons, a ; Copias ſhall go. AK 


BOP & £4 24 


Comi 


© 0-+.U R E. 
(A) When it lies 


Nuo Jure is a Writ of Right in it's Nature, and lies by the Lord of a 
A Vill, or of a Waſt, or by any ſeiſed in Fee, againſt him who claims 
Common in his Land. F. N. B. 128. FF 


(B) How the Pꝛoceeding ſhall be, 


Rx Proceſs in a Quo Jure is Summons, Attachment, and Diſtreſs. 
F. N. B. 128. L. | 5 f 


And, if the Defendant makes Default after Appearance, the Grand Diſtreſs 
ſhall go inſtead of a Petit Cape. F. N. B. 128. L. n 


ſhall alledge Seifin of it, and the Eſplees, and quod tale /it Jus ſuum offert 
&c. as the Demandant does in a Writ of Right. F. N. B. 128. J. 

To the Title alledged by the Defendant, the Plaintiff ſhall make Defence, 
and ſhall defend againſt the Seiſin alledged by the Defendant, and ſhall join 
the Miſe upon the mere Right, or by Battle. F. N. B. 128, J. 


1 
A 


*— 


— 


Quo WARRAN TO. 
(4) When it lies. . 


A Nuo Warranto is in the Nature of a Writ of Right for the King, againſt 
him who uſurps, or claims any Franchiſes, or Liberties, to ſay by what 
Authority he claims them. 2 Int. 282. 9 Co. 28. a. Tel. 191. 
So the King may have an Information in the Nature of a 2yo Warrants. 
Or a Writ of Inquiry out of the Exchequer. Co. Ent. 530. b. 
A Quo Warranto lies for all Franchiſes. 
As, for Waifs, Eſtrays, Cc. Co. Ent. 528, 541, 544. 
Goods and Chattles of Felons, Deodands, &c. Co. Ent. 528, 549. 
Fines, Amerciaments, Iflues, Cc. Co. Ent. 5 5 1. b. 561. 4. 
A Park, Warren, Cc. Co. Ent. 56 ũ6. | 
So, for Wreck of the Sea Cc. 2 Rol. 20 f. J. 35. 
Or, for taking Laſtage or Ballaſtage of Ships. 1 Sid. 86. | 
80 it lies for Franchiſes, which cannot be ſeiſed into the King's Hands; 
for the Party may be ouſted of the. 4 a BE 
As, for a Court Baron. Q V. 14. Treby's Argument. Per 3 J. 2 dub. 
2 Crd. 259. Tel, 190. ET 1 e een e 
A Court-Leet, or Borough Court. Co. Ent. 527. b. 544. 
A Fair, Market, Toll, &c. Co. Ent. 527. J. 544. 501. 2. 
— it lies for claiming to be a Corporation. Co. Ent. 527. 6. 
o chuſe Bailiffs, or other Officers. Co. Ent. 527.6. 537. . 


, 


* . 


* er 
0 


1 19 


4 


The Defendant ſhall make his Defence, ſhall make Title to the Common, | 


ate, W. 05 Er 526% 


, . b . ** 2 
2 N 


of Bread and wa —_—_ 2 123 
o have. a Priſon, Power of arreſting Se. * 


* | Es Ws 
Verdict, or other Means, his * 
1 N And therefore, if it eren that the Defendant by 
| | Se. which lic in Praſcripticn, & 
—_— 4 e, which lie in Charter, t within the Time of K. I, ot, if gun 
= | before, if wy 5 be or allowed fince, ha ſhall not be auld 


bg So | | 


= TX £7 he Shares in a Quo Warranto. 


| pk (C. x.) In what Court it ſhall be. — 
1 „ the Fr. made 6 £9. 1. (but med 30 Ed. 1. and therefore p 
D of that Year, 2 M. 279.) All Perſons ga gel their Frinchia 
o e or Juſtices in Eyre. 
1 „ And thereby, and by de Se. 38 Ed. 1. W Juſtices in Eyre ue l 
_ * po ar aol 2 Inſt. 498. 


: | | "Fol Is: & oh © W S5F* "EE , ; 4 
"oh ; 3 E44.) The Sheriff mull make Pub 
_ 40 Days before the Eyre, that all to thew NQ Warrant th 


8 


—_—— E cheir Franchiſes ; and if any makes Defaal, his ere 
__ ſeiſed into the King's Hands, till he rs,” N 
he excepts, that he dag 


A 2 if he anſwers immediately : 
Fo > . - anſwer without an Original, it thall be inquired, Whether he himſelf of; 
—_. ed; and if found fo, he ſhall anſwer immediately without an 
—_ 8 Wund that his Anceſtor died ſeiſed of the Franchiſe, an Original falls 
IB ſued in this Form, Nex Se. Sum fer bones Summonitores A. 


1 J e Warranto tener Oc, 
=. | A. appears ee Original he ſhall aufer, and 


_— 5 If he does nat appear, nor is effoiacd, it ſhall be as in Eyre. 176 


x7, Proceſs. againſt the Deſcndace ina e 
thereon, Judgment ſhall bo for Seiſure, 280 | 


2 - * 


. d< 
LE Lg 77 1 


W 
W 


75 


are. — A ee of rn UK f 
upon an Laquiſition in cbeguer of an Uſurpation o 
5 a Diftringas ſhall iſſue againſt the by An who thereupon may 


9 3 . 
Corporate: — Vr. 16. —— 3 Argument. 


1 # 


o 


2 them by 
, (C. 3. 1 


«ſons who ufurp, or by a Name which comprehends them. 2. War. 4, 
er n W. 5g, Pollexfen's eee ery Pope, (C. 3. 4 


. 4 ” 


>. .(C. 3.) Information, 


* 


The general Proceeding i is by Information for the King, by his Attorney: 
eral, againſt any Uſurper of F ranchiſes Sc. to Pens Quo Warranto he 
4 Co. Ent. 527. 6. 
againſt him, who exerciſes a Power unlawfully : As, if a Mayor Sc. 
im e Perſons who have no Right; for, there is no other Re- 
nedy. 1 Sal. 374. 
Bf ine St. 9 Ann. 20. An Information la che Nature of a Quo Warrants 
7 be heh by Leave of Court, at the Relation of any defiring to ſue, 
inſt any, who 5 into, vſurps, unlawfully holds, or executes any 
Offices, or Franchiſes of a Corporation. 

And where the Rights of ſeveral Perſons may be properly tied in one 
nformation, the Court may order One againſt Several. 
If an Information be for ufing a Franchiſe by « Corporation, i obe to 
ert the Corporation. 2 Rol. 1 1 

2 to be a Corporation, it mu to be againſt the paricular 
erlons, 2 Ka. 11. — 


(©. 4. Plea: 


By the 86 9 ow 20. The Defendant ſhall plead the fare Term the In- 
drmation is exhibited by that Statute, unleſs the Court gives further Time. 
And * may diſclaim 155 Liberties mentioned i in the Informa- 
Jon. by 
Or difclaim as to J Part and juſtify as to other Part. "Co. Ent, 529. 8 
After Plea, the Defendant may amend his Plea, paying Coſts, before De- 
wrrer joined. 1 Sid. 54. 


She et ves ny by his hr i ru to the 


And in dach C af ht to ſhew 
117 Jouke + 3 a full Title to bimſelf. 90. 24. 6. 


A, if the grants Bana Felovans, or cairn Franchiſes, which lie in 


er to an Abbot Sc. Rs Poſletlions come back to che Crown, ay 
OL, V. 4 * : 2 8 


1 it be d to be a Corporation, it ſhall be againſt the Natural 


' 
% 


* 


5 the King regran 


the Defendant diſclaims. Co. Ent. 527. b. 


ment for Seiſure will be the moſt proper. Sho. 280. 


ing, or Executing any Offices or Franchiſes there named, the Court mij g 


there ſhall be Judgment of Outer. 2 Mad. Ca. 234. 


S8io, if the Attorny General confeſſes the Defendant's Plea, there (hal 1 
Judgment for the Allowance: of the Franchiſes. Co. Ent. 535: b. NV.“ 


evo vA ANT 


nts Bona Felomem &c. adeo plene prout Abbas babuit; ig , | Bat 
Quo Warranto againſt the Grantee, the Defendant ought by his Plea to ſber be M 
the firſt Grant to the Abbot, the Re-Union in the Crown, and, 80 
the Regrant &c. R. 9 Co. 26. a. Per Popham. 2 J. cont. Mo. a9. F 
If he pleads the King's Charter, he ought not to plead, that he grant * 
and confirmed; for that is double. 1 Sid. 86. Sag «+ 
Tf he pleads a Grant of .an Office, he ought to ſhew it to be an anti ie Co 
Office. Semb. 1 Sid. 86, | 2 
1 ou to alledge the Thing done to be appurtenant to his Ogy, The 

1 Sid. 86. E N 77 
If he pleads a Grant to an Abbot &c. he ought to ſhew, for what Efate ** 

- R. Mo. 297. : A I | 

I he Cs a Privilege to him as .a Copyholder, he ought. to plead it a, 2 
him, whe has the Freehold at leaſt. R. Tel. 191. | "4 = 
But it is ſufficient, that the Plea be as general as the Information;  ; to tf 
a Quo Warranto be for uſing a Market, Toll, &c. it is ſufficient to ny But 
2 the Market, Tall, &c without ſaying, how much the Toll m he Co 
If he claims a Franchiſe as appendant to a Manor which came to ty Fo. 


| King by the Attainder of B. and afterwards was granted to him; it is ff. 


cient to ſay, that B. fuit debito Modo attinctus. Semb. 3 Leo. 72. | 
So, if he claims Franchiſes by Preſcription, and others by Charter, E 
may conclude eo Warranto utitur, — 3 for it ſhall be taken nd 


0 5) Judgment, 


In a Pao Warrants, there ſhall be e immediately for the Kiy, i 


If the King cannot have the Franchiſe claimed, Judgment ſhall be tit 
the Defendant be ouſted of it. Co. Ent. 527. ö. 530. Per Holt, Shs. %. 
4 Mod. 58. 2 Mad. Ca. 234. 2 Cro. 260. 5 

2 in an Information for uſing an Authority to which he has no Ng. 
4 O. 324. 1 8 BY 2 

If a Franchiſe, or Liberty, which may ſubſiſt in the Crown, be forkit, 
the Judgment in a N Warranto for it, either for ſeiſing, or ouſting, wil 


be Proper. Per Holt, Sho. 280. 


Franchiſe was created by the King, and may ſubſiſt &c. the Ju: ok 


So Judgment ſhall be, for Seiſure of the Franchiſe into the King's Hd 
in a Quo Warranto for a Franchiſe not granted by the King. 1 Sal. 374 
If Judgment be for Seiſure of the Franchiſe, all Franchiſes incident, or ſub 
-orflinate, granted by the ſame Charter, are alſo forfeited, R. Pal. 82. 

So, by the St. 9 Ann. 20. If the Defendant, on Information purſuant ® 
hat Statute, be found guilty of Uſurpation, Intruſion into, - unlawful Hol. 


Judgment of Oufter, as well as Fine, and Coſts ſhall be recovered on eile 
Side. by Ng DO KY 13 I : 
If the Defendant be found duly elected, but not ſworn into the Offi 


And no Mandamus lies to ſwear, till that Judgment be reverſal. 1162 
2 Mod. Ca. 334. . 


549, 504. F 


* " 


CE EERED WARRANTO 133 
* Bat a Conſeſſion by the Attorny-General does not bind the King, where 

e Matter is not private, but concerns the Publick. 1 Rol. 112, 

80 a Confefſion by the Attorny-General, if it be not after a Plea upon 

hecord, do not warrant the Court to give Judgment againſt the King. 

5 . Fav. 19. | | | | 

80 a Confeſſion by the Attorny-General does not conclude the King, or 

ie Court, in a Point of Law); but only as to the Fact. R. 2 Bul. 296, 


The Judgment in a Quo Warranto is final; for it is in the Nature of af (..) 
[rit A. „ Lig — 
And therefore, if Judgment be againſt the King, the King ſhall be for | 
er bound, as tothe Thing adjudged. 1 Rol. 1112. & 5 9624 oh 
$o, if Judgment be againſt the King upon a Confeſſion by the Attorny- 
eral, it ſhall never afterwards be re-examined for a Matter in Fact; for 
to the Fact it concluſive, * = as to the ou 1 Hard. 129. 
But upon a judgment againſt a ration for ſeiſing of their Liberti 
banden ſhall not be ſciſed, or diffolved. 4 Med. 58. ” 
there cannot be Judgment againſt a Corporation but in their Poli- 
xk. Capacity. 4 Mod. 5B. 8 ; 


(C. 7.) Executions : 
After Judgment for Seiſure of Libertics into the King's Hands, a Writ of 
deiſure ſhall iſſue to the Sheriff. Co. Ent. 539. 6. f 
And thereon the Sheriff Thall return a Seiſure. Co, Ent. 540. 6. 


» 


* 
- 


| | , at > A ' x 3 Aba A tr 3 A 2 
. — 356 2 ; — 22 Geo „ 3 | 
Juftlices, (8. 2.—. T2. 23 


* 


. RATIONABILIBUS DIVIsIs 
8 NV Droit, (L.) 


_ ce Vid Gardian, El. 3. 


5 BEES ET. I 20. Dy. 0: 
5. ide Abatement, 1. —Amendment, (T. 6.)—Fat, J. 


* 


B 5. 


a G #-- 


3 + Reading a Deed, 


3 8 | Vide Fatt, (B. 2, 5 Ft | 


So Reading a Bll. 
| Vide Parliament, (G. 12, 14, 15.) 


/ 


9 REBEL L ION. 


Commiſſion ok Rebellion. 
| Vide Chancery, (D. 5.) 


- 
x 
% 


| Vide Garranty, (K. 3. —Plaader, (K.) 


ED R E C AP 741 O N. 


=. - d Vide Phader, (3 K. 32.) 


rr . 
(A) Receipt ; When allowed. 


(A. 1.) Of a Termor for Years. 


ECEIPT i is, when, in an Action between Others, a Stranger prays to be 
received to defend his Right, or Intereſt. 

As, by the St. Gloc. 11, (which is the firſt Statute which gives Receipt.) 
2 If 323. If the Tenant of the Freehold is impleaded by Colluſion to ouſt 
a Termer of his Term, he, before Judgment may challenge his Term. 

And therefore, where the Tenant of the Freehold makes Default, or ren- 
ders the Land, or fays Nothing, he who has a Term by Deed, may __ to 
be received to defend his Intereſt, 2 Inf. 323. 

So, Tenant by Statute-Merchant, Staple, Elegit, Sc. 2 Inſt. 323. 

% if the Tenant vouches 4. who enters into Warranty, and — 
makes Default. 2 Inſt. 324. | 
So, a Tenant for Years may be received in Dower ; tho' the Writ be agaioſt 
him and another, R. 3 Leo. 168. 

And therefore he, who prays to be received before Judgment, ſuggeſts A 
Colluſion between the Plaintiff and Defendant. Rob. Ent. 25 3. R. that it 
Fought to be ſuggeſted ; but all, except Anderſen, agreed, that it is not tra- 

verſable. R. 3 Leo. 168, 9. 
But a Tenant for Years ſhall not be received upon the Sr. of Glec. II, 

for faint e es of him who has the Freehold, 2 27. 323. 


| (A. 2.) Of him in Reverſion or Remainder; 


80, by the Common Law, if Tenant for Life, or Years, by Colluſion, and 
to the Fraud of him in Reverſion, permitted himſelf to be im pleaded, and 
would not vouch him, as he might, He in Reverſion without being vouched 
might appear and enter into Warranty for Defence of his Right. 2 fl. 344. 

And now, by the St. W. 2. 3. If Tenant in Dower, by Curteſy, for Life, 
or in Tail, * Default, the Heir, or He in Reverſion, ſhall be admitted 
Kc anſwer, if he comes before Judgment. 2 Inſt. 345. 

So, if a Leaſe be to A. and B. and upon a . againſt A. alone, he 
makes Default, He in Reverſion ſhall be received. 2 Inft. 345. | 
So, tho" there be a meſne Eſtate for Life between the Tenant who makes 
Default, and him in Reverſion. 2 If. 346. 

So, if the Reverſion be granted for Life to . 2 does not pray to be re- 

ived, the Reverſioner in Fee may. 2 Inf. 3 

80, if the Tenant ſurrenders to him in ben tho' he has not properly 

Reverſion, he ſhall be received. 2 Inf. 346. 

$o he ſhall be received, where the Tenant pleads Nil dicit, or departs in 

Pelpite of the Court. 2 Inf. 346. 

2 1 the 22 be only of a Rent, by Equity, the Reverfioner ſhall be 
346. 

15 by the Se. 13 R. . 17. He in Reverfion who prays to be received ſhall 

Surety of the Iſſues of the Lands in Demand. 

n King cannot{be received ; for he cannot be a Tenant, or in Loco 

N TR 346. 

| 2. 2 f Nor 


Fi - 
ut, (l. 3109 Safety of his Intereſt, 2 Inf. 324. 


_ tute ſhall be und 


upon his Default without a Trial. R. 2 Leo. 9 
crit 


dant, and therefore he ought to anſwer immediately without 


o 
Nor he in Reve * aſter an Eſtate Tail General, or Special for the dy 


ood of Tenant 1 n Tail aſter Poſlibility . 2 N. ys 


1 And. 133. 4 “Leo. 17. 
Sa a Reverſion oughtts be en fora Condition, or 'Poidily . 


not ſufficient. 2 Int. 345. - 
So, regularly, Henle wall not be received, where no Reverfon zue on 
him at the Time. 2 F. 346 2 Inf 
So, if the Tenant prays in Aid of him in Reverſion, who refuſes, he ſul An 

not be afterwards received, 2 Infi. 345. Watt 


(A. 3. ) Of a Wife upon Default. of her Huſband, 


so, by the St. V. 2. 3. If the Huſband be abſent, or will not defend, or ui 
render againſt the Will of his Wife, / Uxor venerit ante Judicium parala N 
tenti reſpondere et Jus ſuum Deftndere admittatur. © 

And therefore, in à Real Action againſt Huſbayd and Wife, if the Bu 
.band by. Default, or. Reddition loſes the Eſtate of the Wite, the ſhall be 
ceived. 2 Inft. 343. 

upon à Ment dedire, or Nil Aiait by the Huſband. 2 fl. 363 

So upon faint Pleading by the Huſband. Cort. per Prifet. RN. acc. 8B, 
Cont. per Coke, 2 Inft. 343. (Acc. Cro. El. 826.) 

So, if the Huſband ma s Default at the Aſſiſes, tho Judgment is not ging 


So, upon a Default by the Huſband to the Cape. 1 And. 18. 
So, if the Huſband pleads falſely ; as, Non-tenure. R. Cro. El. dzb. 
And it is not a good Counterplea, that the Huſband and Wife, alter Vid: 
fault, levied a Fine to a Stranger. R. 1 Aud. 18. | 
But if tbe Wiſe be not impleaded with her Huſband, the Wife {ball nt k 
received. R. Mo. 242. I Leo. 86. 
Vet He in Remainder, or Reverſion, may be received, and plead Jouth 


"oy Sc. in Abatement. * Me. ws I Leo. 86. 


( yaw rhe Proceeding hail be wpon a Receipt 


(B. I.) If the Wife be received. 


F the Wife be eri there need not * a | Dovlardtion de novo, forthe m 
N to the Suit before. R. Cro. El, 826, 


(B. 2.) If He in the Reverſion. 


But where He in Reverſion, not P to the Suit, is reczived, there 

be a Declaration de novo. Cro, El. 820. Cont. per Dyer, the 2 
e to the 

Impark%i 


Mo. 29. R. cont. per all the J. for, venit paratus reſponder 
UTE TRIS of Ge rand; Mo. ” 

(B. 3.) How the Party ſhall plead. 
Aſter Receipt of a Tenant for Years, be ſhall be allowed to plead int 


Tienaat for Years __ traverſe the Title of the Demandant, o pla 
Bar to it. 2 l. 323, 4. 9 


„ 


M LC 1P 7. 


6.4.) Judgment by, or againſt Tenant by Receipt. 


Tenant for Vears. eannot be received after Judgment. 2 Bft. 323. 
If he be received before Judgment, and his Plea allowed, Judgment al 
be only, that Bxecution for the Demandant be ſuſpended during the Term. 


21 4. 
3 be ſuch Judgment, he ſhall pay his Rent, ſhall be ſubject to 


Waſt Sc. 2 Inft. 323. 


Receipt of Parcel. 
Vide Abatement, (H. $1.) 


Court of Receipt in Excheqarr, 
Vide Courts, (D. 4) 
R E C E IV E R. 
Vide Accoms, (A. 4B. 3.) | 
R 8 IT A 1. 


Vide RO (B. 5. —Fait, (E. 1.)—Grant, (G. 10. Pa- 
| rely (A. 39.) Plate (C. 9.) 


ct a Statute... 
Vide Aftion upon en (8. —H.— I.) —Pxader, (a 8. 2.) 


R EC OGNIS AN GE. 
Tie Bail (O.—P.)—Dezt, (A. 3:)—Enfant, (B. 4.)—Porce- 


5 Entry, (D. 20, &c. 26, 27. = Faftices of Peace, 4 WS: 


| 6, 7, 8.)—O6hgation, (K eee (L. 47.—(Pleader 
Banus 10, 34, 3 58 L. 16.) —Statute Sraple * 


* E C 0 MFP E N C E. 
e (k. 10, 175 


RECORD, 


359 


* 


Vide Pleader, 
13 B. 13.) 


cord: as, if a Recogniſance be taken before a Judge in his Chambers, ui 
roi e ſued upon a Recogniſance rn Court, R 
42. ö 


J. F. 


the Defendant pleads a Recovery for the ſame Treſpaſs, againſt a Joint-It 


i de alled 


R | E | C | O | R D. 1 tc 
dey en | . d | pleac 
(A) What is Matter of Recozd. rar 


Record is a Memorial of a Proceeding or AR of 4 Court of Record, c here 


tred in a Roll of Parchment for the Preſervation of it. 00. L. 171 ul fiel 

260. 4 p, yet 2 
; * | If a 
; 6 Mod. 

0 How tried. | If th 

itor ac 

Record is of his h a Nature, that it can be tried only by itſelf. (a > Mod. 

117.6. Vide Trial, (A.) | Ifal 


If Iſſue be upon Nu/ tiel Record, where the Record is alledged in the fne Paten 


Court, Day ſhall be given for the Inſpection. If the 


If there was ſuch a Record at the Time of the Plea, the Iffue ſhall be f ut of 


the Plaintiff, tho' there be a Diſcontinuance entred upon the Record ben Ita F 
the Day given for producing it. R. 1 Sol. 329. 


uced | 
But if Nu tiel Record be pleaded as to a 3 Outlawry, Ge. dk. ions of 


fore the Day given for producing the Judgment, &c. it is reverſed by Enx; muſt be 
the Iſſue ball be for the Defendant 3 for by the Reverſal it is annulled F 
Initio. 1 Sal. 329. | | 


(Cc) What will be a material Uariance, 


F a Man pleads Nul tiel Recor, and there be a material Variance bemm 
the Record itſelf, and the Record pleaded, it will be a Failure of the kt 


If the Name of any Party, his Abode, or Addition, varies varies. 1 Nu. 


Or there are more or fewer Perſons Parties 1 Rol. 753. J. 45. 
If it be for different Parcels. 3 Co. 2. a. | 
Or different Damages are recovered. 1 Rol. 754. J. 40. : 
If, in Treſpaſs for an Aſſault 15 May 9 V. 3. and detaining for 20 D. 


paſſer, and the Record is for an Aſſault 14 May, and detaining for 10 Dy 
where there is not an expreſs Averment that they are the ſame. R. Lut. 945 

If a Recovery be recited to be upon Affirmation by 4. B. and C. and tt 
Record is, * A. and B. only. R. Mo. wy 168, 


D) what not. 


UT if a Record has not a material Variance, it is not a Failure of Ren 

as, if, in an Action upon the Caſe for a Conſpiracy in indicting of Ban) 

that it was coram Juſticiarios de P. necnon ad diverſe: F Elan 

c. and and the Indictment was before Juſtices of the Peace, without mote; io 

as Juſtices of the Peace they may take the Inditment, R. 2 Ok bl 
el. 46. 


8: hs 
' 
| 


= 5 © 8 13 
If, to a Recogniſance pleaded, Nul tiel Record be replied, and thereupon a 
Recogniſance with a Condition be produced. Pl. Com. 14. b. 
If, to an Information, a prior Information 28 Ap. 14 Fac. for the ſame Cauſe 
he pleaded, and upon Nul tiel Record an Information 29 April, without other 
ariance, be produced; for it was prior, R. Heb. 209. 
In Treſpaſs, the Defendant juſtifies by an Execution out of an inferior Court, 
here a Plaint was, and afterwards vig. 2 OF. 34 Car. 2. Judgment, c. 
ul tiel Record, the Record of the Judgment produced was 25 Dec. 34 Car. 
2. yet a good Execution. Dub. 3 Lev. 243. 
If a Variance be in the Stile of the King, as, if Scotland be omitted, 
od. 228. | 
| I the Judgment pleaded be in Cur O. Protect Anglia & Domin' & Ter- 
ir adinde ſpeftan', and in the Record produced (Territor”) is omitted. R. 
> Mod. 227. 
| If a — be pleaded without Mention of a Date, and upon Nul tiel Record, 
| Patent be produced with a Date. 20 H. 7. 7. a. 
If the Record produced varies only in the Proceſs, or Continuances, (being 
ut of an inferior Court,) it is not material. R. Hob. 179, 
Ifa Fine with Proclamations be pleaded, An. 30 H. 8. but the Record pro- 
uced has Proclamations Paſ. Mich. & Hil. An. 30 H. 8. and the Proclama- 


jons of Trin. are entred without Mention of the Year ; for, of Neceſſity, it 
nuſt be the ſame Year. R. Dy. 234. 


(E) No Averment againſt a Recozd, 


A Record is of ſo high a Nature, that no Averment can be taken againſt the 
Record. Co. L. 260. a. | 


So tho the Matter be only ſuppoſed by the Record: as, if a Fine be of 


and in A. and B. it cannot be averred that there is no ſuch Vill as A. 
Leo. 82. | | 


(F) A Reco2d cannot be varied. 


0, regularly, a Thing entred upon Record, cannot be varied. 


L) So, in the lame Term, an Act of the Party, entred upon Record, ſhall 
bot be varied: as, a Nonſuit, or Default. Sal. 567. 


A Default of the Defendant in Ejectment to confeſs Leaſe, Entry and Ouf- 
er; tho' the Plaintiff conſents. R. Sal. 566. | 


But the AR of the Court may be varied in the ſame Term. Sal. 567. 


(G) Recozd removed from one Court to another. 


OW a Record ſhall be removed for Error, Vide Pleader, (3 B. 13.) 

How, by Certiorari, Vide Certiorari, (A. 1, &c.) | 
Record removed out of another Court into B. R. can never be remanded 
mer it is filed, in the ſame, or in another Term. R. 1 Sal. 352. 


1 more concerning Record in Amendment, (K. 1, 2.—N.) — Engueſt, 
4 2, 3— 1 I, (A. 1,—E. 1, &c.) Evidence, (A. 1, &c.) — Forfeiture, 
' 2.)—Impri onment, (H. 1.)—Plader, (E. 18.—F. 20,—G. 6.—P. 2.— 


. 14, 16.— "IP. foes 2 2 
DT. ; 14 3˙0 Prærogative, (D. 66.) - Retorn, 8 4.) — Sewers, 


You, v. 4 Z „ 


Hul tiel Reco2d. 
Vide Pleader, (2 W. 13.) 


en CORKDARK R 
Vide Ancient Demeſne, (G. 5. — Droit, (B. 6. Pleader, (3 K.s) 


F# 2: + X 0-28 3 
Vide Franchiſes, (F. 24.) 


Reco2der of London. 
Vide Certificate, (B.)—London, (E.) 
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RECOVERY 
(A) Recovery, 


Recovery is when a Man obtains, or recovers his Right in Land u 
Goods, &c. by Judgment, or Trial at Law, G. L. 154. 4. 

And every Recovery is feigned (which is uſually called a Common l. 
covery) or real. 


(B) Common Recovery. 


(B. 1.) By whom it may ſuffered. 


A * may be ſuffered by him, who has an Eſtate n 
| ee. | 
Or, by him, who has an Eſtate- Tail in Poſſeſſion. 
So the Tenant for Life, and Remainder-man in Tail, may join to ſuffers 
Common Recovery. R. 10 Co. 44, 45. Oo. Bl. 570, Me. 690. 1 
| Eftates, (B. 27.) 
. So Huſband and Wife ſeiſed in Right of the Wife, may ſuffer a Recor) 
| 7 — of the Wife. 2 Ral. 395. 1. 44. Vide Baron and Fei 
Us ob: | 
So they may join in a Recovery, where they are jointly ſeiſed of an El 
before, or after Marriage. Vide Baron and Feme, (G. 2.) w 
So a. Recovery by the Huſband alone as Vouchee will be good ac 
but the Wife, Where they are jointly ſeiſed for Life, Remainder to the 
band in Tail. Vid Baron and Feme, (G. 2.) 1 
5 8 Ja, if they were Tenants in ſpecial Tail, Remainder to the Huſband | 
3 I 


Tail, Remainder over, it will be a Bar to all Remainders. 


. 


go a Recovery upon a Præcipe againſt the Huſband alone, where they were 
Joint-tenants for Life, before the Coverture, Remainder to the Huſband in 
Tail, will be good for a Moiety. R. Mo. gg. : | 

80 a Recovery by an Infant, as Vouchee, by his Guardian, will be good, 
ide Enfant, (B. 2.) | 1 

80, if he appears by Attorny, or in Perſon, it ſhall be good, till it be de- 
feated by Error. Vide Enfant, (B. 2.) | 


(B. 2.) By whom, not. 


But a Recovery ſuffered by Tenant for Life, is not good; for by the &. 
32 H. 8.31. and 14 El. 8. it will be a Forfeiture, for which he in Remainder 
may enter, after or before Execution. R. 1 Co. 15. 

Tho' he conveys to another in Fee, who ſuffers a Common Recovery, in 
which the Tenant for Life is Vouchee. R. 1 Co. 15. Mo. 271. 

So, if there be Tenant for Life, Remainder to B. in Tail, a Recovery by 
B. is void, and does not bind his Iſſue by Eftoppel. R. Mo. 256. 

80, if 4. Tenant in Tail, enfeoffs B. who re-enfeoffs-.4. C. and D. for the 
Life. of A. Remainder to F. in Fee, and a Recovery is had againſt A. and af- 
ter his Death C. and D. enter; this Recovery binds the Feoffecs C. and D. only 
during the Life of A. R. 1 And. 44. 

$0 a Common Recovery by him, who is not ſeiſed in Privity of the Eſtate- 
Tail, does not bar the Entail, or Remainders. 2 Nol. 394 J. 40. 

As, if Tenant for Life, Remainder to B. in Tail, be diſſeiſed, and the Diſ- 
ſeiſor enfeoffs B. who fuffers a Recovery; it does not bar the Entail : for 
B. was not ſeiſed of it, and the Recompence does not extend to it. R. 3 Co. 
39. 2 Rol. 395. J. 5. 1 

So a Recovery by Tenant in Tail after an Attainder for Treaſon does not 
bar the Remainders. 2 Rol. 394. J. 37. 

So, if an eldeſt Son, inheritable to the Entail, enfeoffs A. againſt whom 
> Pracipe is had with a Youcher of the Son, who afterwards dies without Iſſue, 
Win the Life of Tenant in Tail; the Recovery does not bar the younger Son of 

the Tenant in Tail. R. 1 And. 44. | 

So a Common Recovery by Huſband alone, ſeiſed in Right of his Wife, 
does not bar her Eſtate. 2 Rol. 394. J. 10. | 


So a Recovery by an Infant does not bar him. 2 Rol. 395. J. 45. Vide 
Ante, (B. 1.) | | 


(B. 3.) Who ſhall be 2 good Tenant to the Præcipe. 


In every Common Recovery there ought to be a good Tenant to the Præ- 
Fe; and therefore, if the Tenant had not the Freehold at the Time of the 
Recovery, it will be Error. f 

As, if A. pe Tenant for Life 


e againſt B. 1 Vent. 360. 3 Co. 6. 6. 
i a A. and B. for B. has Nothing in the Freehold. Dy. 252. b. 
So, if by Fine an Eſtate be given to Huſband and Wife for their Lives, and 
Precipe be againſt the Huſband alone; for they take by Entireties, 


9 92 "IA alone has Nothing. R. 3 Co. 5. a. Mo. 210. 1 And. 162, 
„804 5 | | 


80 if the Huſband alone, by Leaſe and Releaſe, conveys to B. and a 
5. 3 C. 5. a. 


But 


, Remainder to B. in Tail, and the Præcipe 


E be againſt B. for the Huſband cannot diſpoſe of any Part of the Land. 
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1 But it will be good, if he had the Freehold at the Time of the Reconey, 


tho” it was upon a defeazable Title: as, by Feoffment, as well as by Pine d 1 
Tenant in Tail, tho' this was a Diſcontinuance. * 
By Bargain and Sale of the Tenant in Tail. 6 ! 
Or Leaſe and Releaſe. 5 — 


Tho' the Bargainee was made Tenant to the Præcipe before Inrolmen, 
if the Deed be afterwards inrolled. 1 Vent. 360. Cont. per Hob. Godb. 11} 
but this ſeems miſreported. 2 Rol. 394. J. 40. | 

If he be made Tenant of the Freehold by the Uſes declared of a Fine 
which is afterwards reverſed. R. Sal. 568. 

If Tenant for Life ſurrenders to him in Reverſion, or Remainder, upon (gy, 
dition, and afterwards a Præcipe is brought againſt him in Reverſion or Nr. 
mainder ; tho' immediately after the Recovery the Tenant for Life re. enen 
for the Condition broken. Semb, Skin. 3, 63. 

If Tenant in Tail levies a Fine to A. and his Heirs, to the Intent to mike 
him Tenant to the Præcipe, and 7 Years afterwards: a Præcipe is brought 
againſt A. who vouches the Tenant in Tail; he ſhall be a good Tenant, thy 
no Uſe be declared to him by Writing, ſince the St. 29 Car. 2. 3, R. 5 

7. | . 

80 if Tenant in Tail, and a Stranger, who has Nothing, are Tenants 
the Præcipe, it will be good. 1 Vent. 358, R. Pl. Com. 514. Shin, 3. 

So, if Tenant for Life ſurrenders to B. in Reverſion (who is made Tenat 
to the Præcipe) at any time before the Recovery ſuffered ; tho' the Judgnen 
relates to the firſt Day of the Term. Per 2 J. Ney 126. 

So, if a Pracipe be againſt A. returnable 15 Mart. and A. then appen 

| and vouches B. Tenant in Tail, againſt whom a Summons ad warrantizandu 
. goes, returnable Oct Pur, and B. by Leaſe and Releaſe 1 and 2 Jau befor 
conveys to A. for Life; it is ſufficient to make him a good Tenant to the 
Præcipe, tho' he was not fo at his Appearance or Voucher. R. & Af. in l. 
ror, Sal. 569. Comb. 425. | | 
So it is ſufficient, if he be a good Tenant at any Time before the Reconcy 


* But by the had, viz, the judgment.“ Sal. 569. Sho. 347. 

t. 14 G. 2. | 75 

20. Common Recoveries are valid without the Surrender of Freehold Leaſes upon reſerved Rents, and altho' the Fine 
Deed making the Tenant to the Præcipe appear to be levied or executed after Judgment, if before the End of the Tem, 
Sc. in which the Recovery was ſuffered. | 


(B. 4.) What the Effect will be, if there be not a good Tenant 


If there be not a Tenant of the Freehold Tenant to the Præcipe, the Re 
covery wall be void. | | 


And therefore, if a Recovery be pleaded in Bar, the Plaintiff may fy, 
that the Party named Tenant non tenuit. Jon. 352, 3. K A bee 
But, if it be found that the Perſon named Tenant was Tenant for Pat 


the Recovery will be good for ſo much, tho' void for the Reſidue, R. In. 
353, 374. $a 


(B. 5.) The Effect of a Recovery. 


How a Recovery by Judgment &c. ſhall be executed, Vide Executith 
(A. 2, 6.) —Hne, (E. 15.) 


A Judgment ſemper pro Veritate accipitur. Co. L. 39. 4. 


And therefore, by the Common Law, a Party, or Privy to the J udgmen, 
can never falſify the ſame Recovery. ; 

So the Iſſue in Tail cannot fallify a Recovery againſt Tenant in Tail, after 

Verdict, in the Point tried. Co. L. 361. 4. 


Nat 


; 


RAE CYOMWMEMY. 365 
Nor a Wife, after the Death of her Huſband, upon a Recovery againſt the 
Huſband. ' 2 Lt. 350. RV 
80 He in Remainder, or Reverſion, or any, who derive an Intereſt under 
bim, cannot falfify a Common Recovery by Tenant in Tail. 1 Co. 62. b. 
80. if there was a Term for Vears, and afterwards a Recovery againſt 
the Tenant of the Freehold, the Termor, by the Common Law, could not 
falfify the Recovery, tho' it was by Colluſion. Co. L. 46. 3. 2 Inft. 322. 


(B. 6.) When it may be falſified. 


But, if a Recovery be againſt Tenant in Tail by Default, the Iſſue in ( 6) 
Tail may falfify it, if it was upon a falſe Title: as, if A. recovers againſt By = Iſſue 
Tenant in Tail, in a Writ of Entry upon a Diſſeiſin alledged by him of then 
Grandfather of A. and after Default Execution is ſued; the Iſſue in Tail may 
have a Formedon, and if the Recovery be pleaded, may ſay, that Tenant in 
Tail did not diſſeiſe the Grandfather of A. Lit. S. 688. 

80, if a Recovery be againſt Tenant in Tail by Nil dicit, Confeſſion, or 
Demurrer. Co. L. 361. 42. J F 

So, if a Recovery be againſt Tenant in Tail by Verdict, tho' the Iflue in 
Tail cannot falſify it in the Point tried, he may falſify it by collateral Matter: 
as, by a collateral Warranty, or a Releaſe, not pleaded by the Tenant in Tail. 

Co, L. 361. 4. | | 2322 | 

$0 te Iſſue in Tail may avoid a Recovery, by Confeſfion and Avoidance of 

the Point tried. Co. L. 361. 4. 


8o, if a Recovery be againſt Tenant for Life, which makes a Diſcontin- (B. 7)) 


E uance of the Reverſion or Remainder, it may be avoided by Entry. Co. L. 4 mow 
62. a. 1 3 
If the Recovery was by Covin, or Conſent, by the St. 32 H. 8. 3 1. and 


14 El. 8. it will be a Forfeiture, and he in Reverſion, or Remainder, may 
enter for the Forfeiture, Co. L. 362. a. Vide For fetture, (A. 2.) 


$, by the Sr. Gb. 11. If a Recovery be by Default in London againſt the. (3. 8.) 
Tenant of the Freehold, he, who has a Term for Years, being ouſted, the I Wer 
Mayor and Bailiffs may inquire, whether the Recovery was by Colluſion, 
and if ſo found, the Execution ſhall be ſuſpended till the Term is paſſed : 

8o, by Equity, before Juſtices, if the Termor Sq op before Judgment. 

And therefore, before judgment, the Termor by Deed may claim to be 
received to defend his Right. 2 Inſt. 323. Vide Receipt, (A. 1.) 

And, after Judgment, he whip has a Term by Deed, if the Judgment was 
by Default, ſhall have a Writ 6 Inquiry upon that Statute, to inquire, whe- 
ther the Judgment was by Collufih ; and if it be ſo found, the Judgment 
ſhall be ſuſpended, till thè Term is paſſed.” 2 Int. 321. 

And this, upon a Recovery in othef Courts, Cities, or Boroughs, as well 
un Lodges, a ˙ ES ; 

So now, by the Sz. 21 H. 8. 15. A Termor for Years, by Deed, or with- 
out Writing, may falſify, for his Term only, a Recovery by feigned and 
untrue Title: and ſhall enjoy his Term according to his Leaſe, againſt ſuch | 

ecoveror, his Heirs and Aſſigns. And ſo may Tenant by Statute- Merchant, 
Saple, or Elegit. Vide Co. L. 46. a. 2 Inſt. 322. . 

And this, tho' the Demiſe for Years be not by Writing. 2 Inft. 322. 

80, if there be a Recovery in Dower by a Woman, againſt Leſſee for Years, 

h Lcnant of the Freehold ; he may enter upon the Demandant for his Term, 
100" he has not pleaded Non-Tenure. Per 2 J. 1 Leo. 92. 


APA 
* 


vor. V. Wee i 7 The 


/ 
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The Proceeding to falufy ſuch Recovery againſt him, who has the P. 


| (B. 9.) 
— thall hold, ſhall be by Writ, in the Nature of a Commiſſion to the Mayor * 
de.  _ Bailiffs, reciting the Leaſe, the Action brought by Colluſion, and the 5, F 


loc. and afterwards commanding them to do right. 2 If. 323. 


Vide more concerning a real Recovery in Action, (K. 1, &c.) — f 
(B. 26.\—Pleader, (3 M. 14.): concerning a Common Recovery in Bary, 9 
EFeme, (G. 2 (3 N. 1, 2.—4 K. 1, 2.) — Exfant, (B. 2. 

Eftates, (B. 27, &c.)—Pleager, (2 V. 14.—3 A. 2, &c.) 


rn 
Vide Diſimes, (C. 1.)—Ecclefiaftical Perſons, (C. 6.) 


FE 4 *S SN R * f * E . C | N. T 0 . R Ys Ex. 
| Vide Ecclefiaftical Perſons, (C. 6.) 


. 
Vide Fuſtices of Peace, (B. 17, 18, 19.) 


REDEMP T I 0 N. 
Vide Chancery, (4 A. 4, &c.) 
isn 
ß. 2x Y- 
Vide Rent, (D. 3, &c.) 
bb B44 T8. T. 
Vide Statute Staple, (D. 7, 8.) 


N 
Vide Leet, (M. 3.) 


R 


R 


R EFF 


R E F E R E N C E. 
Reference to a Paſter. | | 
Vide Chancery, (W. 1, &c.) . 
& 1. 
——- of Tender. 

Vide Condition, (L. 4.) 

R E G 1 R D o 
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T2 7 FF 3 
Regiſters of Chancery, 
Vide Chancery, (B. 6.) 


[REGISTRING ESTATES. 
| e (B. 10, 12. 


R B A RN A TIN G 
Vide: Juſtices of Peace, G. 390 


REGULATION OF TRADE. 
Vide Trade, (B.) 


n SEN 6 
Vide Chancery, . <<) 


REJOIN D E R. 
Vide Chancery, (O. Plaus, ( H.) 


13833. ²˙ - a6 


ide Bargain and Sale, (B. 9 . (3 V. 16, 17 . . 
ion, (D. 5. )—Dert, (G. 9. Execution, (D. Ty 2. 8 
Forfeiture, (B. 6.)—Parkament, (R. 1.0 
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(A) Releaſe. 
(A. 1.) Expreſs. 


1 ger Releaſe is, when a Man quits or renounces that which he before ha 

Words it ſhall { And it may be by expreſs Words, or by Act in Law. Co. L. 20% 

F be A Releaſe by expreſs Words does not require any particular Word, - fo 
WW if a Man remiſes, or quits Claim, it will be of the ſame Effect as the : Va 


| Releaſe. Lit. S. 445. 

| So, if he renounces, acquits, Ee. Co. L. 264. 6. 
1 If a Joint-tenant grants, bargains and ſells bis Land to his Companim; 
* amounts to a Releaſe. R. I Vent. 78. 2 Sand. 96. 1 Sid. 452 Ry 
187. | 
So, if a Leſſor grants, that his Leſſee be diſc " of his Rent; thi 

amounts to (RAS Co. L. 264. B. tal 6 Ws 
S8o, if a Man acknowledges himſelf to be ſatisfied and diſcharged of il 
mon Sc. by the Obligor ; this amounts to à Releaſe of a Bond. R. g( 

2.6, 

. So, if a Man covenants that he will never ſue for a Debt; this amoux 
to e Releaſe. Cro. El. 352. 1 Rol. 939. J. 50. Per Holt, Sbo. 47. 
So, if he covenants, that he ſhall not be ſued within ſuch a Time, ad 
if he be, that it ſha be a Releaſe ; this amounts to a Releaſe. 21 H. 7.4, 
1 Rol. 939. J. 50. 
But, if a Man by Deed grants, that the Obligor ſhall not be ſued befor 
ſuch a Feaſt; this does not amount to a Releaſe , but is only a Covenant, l 


21 H. 7 R. Cro. El. 3 52. 1 J. R J. 2. 61 
B. R. Gated A Ayliff 2 9410 Fi be 99: _”— 


Or covenants, that he wil not ſpe in 3 a Time Pain of Forfeitur 
of his Debt. Gemb. Sho. 3 . 
So a Releaſe by expreſs Word can only be by 1 Deed. Co. L. 264.6. 


(A. 2.) Releaſe in Law. 


uh a Releaſe may be by Act, or Operation of Law: as, if a Lord diffeiſes 
his Tenant, and makes a Feoffment, by, Deed, or without Deed; this amoudt 
to a Releaſe of his Seigniory. Co. L. 264. b. 

If a Diſſeiſee diſſeiſes the Heir of the Diſſeiſor, and makes a Peoffment 
this amounts to a Releaſe of his Ri ght. Co. L. 264. 6. 

So, if a Man makes his Debtor, - Bond or otherwiſe, his Executor; dl 
amounts to a Releaſe of the Debt: for he cannot have an Action again. him- 
ſelf, and a Perſonal Thing ſuſpended is loſt. Co. L. 204: 5. Yide Admit 

ration, (B. 5 

/ So, if * SY are Joint-Debtors, and he makes one of them bis Exec 
or the Wife of one his Erecutrix. G 264. 5. Vide Auninſrus 
(B. 5.) 16 
So, if 2 ined Obligee, or one of the Obligees takes to Huſban 
Debtor ; it will be a Releaſe of the Debt, Co. . 264. 1 

But an Act does not amount to a Releaſe in Law, to the Prejudice of 0 
ther: as, if an Exęcutrix takes to Huſband the Dedtor: of her Teure 
L. me. Vide IT, (B. 5) If \ 


23 


EM. ASE 
or the Ordinary grants Adminiſtration to him. Vide Adminifration, 
(B. 5.) 


Aſſets in his Hands for the Teſtator's Creditors. Vide Adminiſtration, (B. 5.) 
& a Releaſe in Law ſhall not be extended beyond the evident Intent: as, 

a Diſſeiſee diſſeiſes the Heir of the Diſſeiſor, and makes a Leaſe for Life ; 

"mm does not amount to a Releaſe of his Right but only for the Life of the 
flee. : Co. L. 264. 5. £4 a a 


G. 3.) When Words enure to a double Intent. 


If a Woman Meſue takes to Huſband the Tenant Peravaile, and the Lord 
leaſes his Right to the Huſband ; this enures to extinguiſh the Seigniory, 
and alſo the Meſualiy. Co. L. 280, a. JAY | 

80, if a Tenancy be granted to the Lord and B. and the Heirs of B. and 
the Lord releaſes to B. this enures to paſs his Eſtate in the Tenancy to B. 
and alſo to extinguiſh his Seigniory, Co. L. 280. 4. = 

80, if a Lord grants his Seigniory to B. for Years, and afterwards re- 
eaſes to him and the Terre-tenant, generally; the Seigniory, and alſo the 
Eſtate of B. ſhall be both extinguiſhed. Co. L. 280, a. 


| (B. 1.) What ſhall be a good one. 


ELEASES are of a Right, or of an Eſtate in Lands and Tenements, or 
of Things Perſonal. MW. , 4 | 
| If a Man, who has but a naked Right to Land, releaſes all his Right to 
him, who has the Freehold of the ſame Land; it will be a good Releaſe 
of his Right. Lit. S. 447. 10 Co. 48. r 
As, if a Dificiſce, or his Heir, releaſe to the Diſfeifot, or his Heir. 
So, if he releaſes to him, who has but a Freehold in Law, and not in Deed : 
a, if he releaſes to the Heir of the Diſſeiſor before his Entry. Lit. S. 448. 


the fame Land, tho' he has not the Freehold ; as, if Diſſeiſor makes a Leaſe 


for Life only, and afterwards the Diſſeiſee, or his Heir, releaſes to the Diſſei- 


for, who has the Reverſion in him. Lit. S. 449. 


So, if a Diſſeiſor releaſes to A. for Life, Remainder to another, and the 


Diſſciſee releaſes to him in Remainder._ Lit. S. 4 50. 25 | 
So, if he, who has an Annuity by Preſcription out of a Rectory, releaſes 
to the Patron in Time of Vacation. Co. L. 266444. _ 
So, if he releaſes to him, who has an Eſtate only by Eftoppel, or in Su 
lion of Law; as, if the Demandant releaſes to the Tenant in a Præcipe, 
t will be good, tho he has aliened before, pendente Lite. Co. L. 266. 4. 
Or to the Vouchee, tho' he has Nothing in the Land ; for he is Tenant 
to the Dependant in Suppoſition of Law. Co. L. 265. b. FEY 
2 Keleaſe of a Right may be good, in Reſpect of Priyity, to him who 
wy not any Eſtate: a, if a Tehan, de iid a the Lord releaſes all 
Here to the Diſſeiſee; his Seigniory is extinct. Lit. S. 454. 


Um if a Donee, rendring Rent, be diſſeiſed, and the Donor releaſes to 
3%: his Right $ this cxtinguiſhes his Rent in Reſpect of the Privity. Lit. S. 


Or, if the Donee, rendrin Rent, diſcontinues in Fee, and afterwards the , 
releaſes to L. 269. a. _ 
5B „ 


him. Co, L. 269. 4. 


80, where a Mon makes his Debtor Executor, &c. his Debt ſhall be 


(3) Releaſes, How they enure; Releaſe of a Right. 


So, if he releaſes to him, who has the Reverſion or Remainder in Deed of 


ppo- 
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8 270. a. Vide Poſt, (C. 2.)—Pfates, (G. 140 
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Sa if a Leſſee for Life, rendring Rent, be diffeiſed, and the Leſſor releaſes 
wry all his Right; the Rent is extinct, tho the Reverſion is not. Lit. ö. : 456, 


if the Laer releaſes to the Leſſee for Years, before his Entry, | or Tem 
commenced. all his Right in the Land; the Rent is extinguiſhed. 0. J. 


8 o a Releaſe of a Right will be good, tho there be no Privity between the 
Releaſor and Releaſee: as, if the Diſſeiſor makes a Leaſe for Life, and the 
Diſſeiſee releaſes his Right to the Leſſee. Co. L. 266. 4. | 

Or, to A. and his Heirs for the Life of — and the Diffeiſce re 
leaſes to the Heir. Co. L. 275. 4 

Tho' the Releaſe be to the Heir before his - Co. L. 275. 4. 

So a Releaſe of a Right will be effectual, tho' there be no Mention of the 

Heirs of the Releaſes: As, if a Diſſeiſee releaſes to the Diſſeiſor, general, 
Lit. $. 46 

Or br a Day, or an Hour. Lit. 8. 47 
80 a Releaſe of a Right upon Condition will be good, and upon the Cu. 

- dition broken, the Right ſhall be reveſted. Co. L. 266: à. 294. b. 

80 a Man, who has a Right only to a Chattel, may releaſe to him who 

Has but a Chattel, and not a Freehold : as, if Leſſee for Years, Reverſion to 

B. be ouſted, and the Diffeiſor leaſes to A. for Years; a Releaſe by the fil 

Leſſee, e AT LINE Co. L. ** 3. 


G. 2. What not. 


But a Releaſe by him, who has a Right to the Inheritance or Freehll 
to him who has not a Freehold in Deed, or in Law, nor an Eſtate in Re 
verfion, or Remainder, and if there be no Privity between them, is voil: 
2 if a Diſſeiſee releals his Right to 4 Leſſee for cars of the Diffeiſor 6. 

266. 4. ä 

So, if Tenant for Life, Revertion, or Remainder to B. be diſſeiſed; a Rt 
leaſe by any one, of his Right, to B. is vold ; tor he had only a Right to i 
Reverſion or Remainder... Lit. S. 451. 

80 a Releaſe to a Difſeiſte by him, who has a Rent-Charye out of tle 
Land, is void. Co. L. 268. 4. 

f Or, by a Donor of his Reverſion or Right therein to the Donee, being di. 
ſeiſed, Co. L. 268. 6. | 

Yer Tenant in Dower may releaſe her Bowls to a Guardian in Chivary, 
tho' he has only a Chattel ; for it is recoverable againſt him. Co. L. 266.6 
So a Releaſe to him, who has no Eſtate, or Right, is void, tho! there i 
24 Privity between them: as, if Tenant in Fee 7 a Feoffmert, and after 
wards the Lord releaſes to the Feoffar, bis Se 3s not extinct. Li. 3 


457. 


(Bs; M What Aich ſhall be telef. 


If a Man releases all his Right in Land, this extends to alt is gre 
Right. Co. L. 26 5 4. dealt 
.So it ex ends to a Power of Revocation, or other lotereſt of the R 
bimſclf., C. L. 265. 5. i 

Tho- be bas a preſent” Ri ght, only to a FN Intereſt; As, if 2 "= ky: 
5 . ht 185 12 a Reverſion or Remainder after an Eftate for Life, of 
L. 266. 4. 


14 Taſband feats for Life, iid Mes, 264 the Wir elke he 1e 
her FR * or all N to wor inReveifih, 1 


* 


© 4% 5 

ſor the has a preſent Right to her Dower, tho' ſhe has no Right to demand 
it againſt him. in Reverſion during the Life of the Leſſee. Co. L. 265.4, R. 
8 Co, 151, 154.4. | | 4 


his Right in the Land; this deſtroys his Right to be reſtored, if the Fine 
de annulled by a Writ of Diſceit, tho' it was a Contingency. F. N. B. 98. A. 
N. 10 Go. 50. 4. . 

If as of a Statute &c. enfeoffs, and before Execution the Conuſee 
leaſes all his Right to the Feoffee, he cannot afterwards extend upon the 
coffee. R. Cro. El. 40. Adm. 2 Cro. 449. 

But a Releaſe of his Right does not amount to an Extinguiſhment of a bare 
\uthority : as, if a Man deviſes to his Executor an Authority to ſell Land, 
ind he releaſes all his Right and Title in the Land to the Heir; this does not 
xtinguiſh his Authority. Co. L. 265.5. | 

80, if the Executor diſſeiſes the Heir, and aliens the Land. 1 C. 111. 4. 
80, if Ceftuy que Uſe before the St. 27 H. 8. had deviſed, that his Feoffees 
xould ſell his Land, and they make a Feoffment ; yet their Authority to ſell 
mains. Co. L. 265. 6. | 1 67 


ind his Son (in his Life-Time) releaſes all his Right to the Diſſeiſor, without 
Warranty, and the Father dies; the Son is not barred by this Releaſe. Co. 
L. 265. 0. 2 | | 5 

Tho' the Releaſe be of all his Right, quod in poſterum quovis Modo habere po- 
il. Lit. S. 446. 1 


Id the eldeſt Son of B. releaſes; it will be. void. 10 Co. 51. 4. 
So, if the Conuſee releaſes, to the Conuſor of a Statute, all his Right to 
he Land, he may afterwards extend it. Co. L. 265. 6. 

So, if the Plaintiff, before Judgment againſt the Principal, releaſes all De- 
nands to the Bail ; this is not a Diſcharge to the Bail, if he afterwards ob- 
ains Judgment and takes Execution againſt the Bail. Co. L. 265, 6. 

So, if an Annuity &c. be granted upon a Condition precedent; a Releaſe 
dy 1 Grantee, before the Condition performed, will be void. D. 1 Co. 
8 ; | : 


0 40 How the Releaſe of a Right enures. 


t. S. 472. STS 
If Tenant for Life, or in Tail be diſſeiſed by two, and releaſes to one, it 


T% * that ſhall veſt the Reverſion, and therefore it, muſt enure to both. 
L. 276.4, _ | * 

i the Diſfeiſors, this enures to both; becauſe the Releaſe is only of a Moiety, 
dd no Part in Certain. Co. L. 276. 4. ey. | 

Ii there be two Diſſeiſors, and they leaſe for Life, or Years, and then the 
| eiſee releaſes to one of them, it enures to both; fer one cannot have the 
vic Poſlefſion. Co. L. 256. 4. | 
o, in all Caſes, here a Releaſe is to one, wh 


o is not merely a Wrong- 
5 u ee to his Companion: as, if two uſurp to an Advowſon, andt 
bitful Patton releaſes to one of them, this enures to both; for their Clerk 
% admitted and inſtituted, which are judicial Acts, and ſo the Uſurpation is 


If the Conuſor of a Fine of Lands in Antient Demeſue releaſes to the Conuſee 


80 a Releaſe does not extend to a future Right : as, if a Father be diſleiſcd,, 


80, if Tenant for Life, Remainder to the Right Heirs of B. be diſſeiſed, 


If a Diſſeiſor makes a Feoffment to two, a Releaſe to one enures to both, . 


If two Joint-tenants are diſſeiſed by two, and one of them releaſes to one 
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(B. 4) 

en a 
leaſe to one 
enures to an- 


ures to both; for the Diſſeiſors have a Fee, and the Releaſe of a Leſſee, or her. 
Donee cannot enure to the whole Eftate, neither can it enurẽ as an Entry and 


372 As . 
So if a Diſeiin be by two Women, and one of them takes Huſbanq , 
oO to the Huſband enures to both; for he was not a Wrong-Doer, G 
L. 276. a. | . . | . 
| 80. if a Diſſeiſin be by two, and he, who had Title to enter for a Cy. 
dition broken, Conſent to a Raviſher, Alienation in Mortmain, &c. rele 
to one of them; this enures to both; for the Wrong was not immediate 
the Releaſor, and the Releaſe was only of a Title, and not of a Right, ( 
L. 276, a. 8 ˖ = 
| 8. if a Diſſeiſee releaſes his Right to the Tenant for Life ; this enurez 
the Benefit of him in Reverſion, or Remainder. Lit. S. 453, 470, 471, 
Ot, to the Donee in Tail. Co. L. 267. 6. 4 | | 
+ Tho” the Entry of the Releaſor was not congeable at the Time of the Re. 
teaſe. Co. L. 279.6. | | 
So a Releaſe to him in Reverſion or Remainder enures to the Beneft q 
the Tenant for Life, if he can ſhew it. Lit. S. 452. 
And, to a Reverſioner after an Eſtate-Tail, enures to the Tenant in Til 
Co. L. 267. 5. ORs DS | 
So, if the Lord releaſes to the Feoffee of the Tenant, the Feoffor (ul 
take Advantage of it. Cv. L. 269. 6. TE 
So, if a Leſſee for Life,, Tenant in Dower, or by Curteſy, commits Wi 
and aftet ward grants over his Eſtate, and the Leſſor releaſes to the Grantee; 
this enures to the Benefit of the Leſſee, c. Co. L. 269. b. 
If a Diſſeiſor be diffeiſed by B. a Releaſe by the Diſſeiſee to B. or ay! 
ſubſequent Diſſeiſor, enures to the Benefit of all precedent Diſſeiſors, wha 
| the Entry of the Diſſeiſee at the Time of the Releaſe was not lawful. G 
PE L. 277. a. | | Sag. | 
So, if A. leaſes for Life to one, who is diſſeiſed by B. who is diſſeiſed by 
C. and afterwards A. releaſes his Right to C. B. may enter upon him, bs 
cauſe the Entry of A. at the Time of his Releaſe was not lawful. G.L 
277.4... | | | | 
pr if the Leſſee for Life enters, he reveſts the Reverſion in B. GL 


277. 4. 


A Releaſe of a Right uſually enures to paſs and veſt the Right of lin 

Way of pa. Who makes the Releaſe, in him to whom the Releaſe is made: as, if a Diſſia 

fing a Right. releaſes his Right to the Diſſeiſor; his Eſtate which was wrongful is f 

| - lawful. Lit. S. 466. 3 | 

If the Diſſe:fin was by two, and he releaſes to one of them, he ſhall hol 

his Companion out of the Land. Lit. S. 472. for it enures as an Entry ul 

Feoffment. Co. L. 276. 4. A, 5 | | 

If a Diſſeiſor be diſſeiſed, a Releaſe to any ſubſequent Diſſciſor bars all th 

precedent. Tit. S. 473. | tt — 4 

So, if a Tenant for Life, or Donee in Tail, be diſſeiſed by One, and it 

leaſes his Right to him ; this veſts the Right in him during the Life of i 

Releaſor. Co. L. 276. a. bf | & | 

| Bat, if the Diſcifin be by two, it enures to both. Vide Ante, (B. 4) 
So, if the King's Leſſee for Life be diſſeiſed by two, and releaſe to of 

them ; he ſhall hold the other out; for the Diſeifin was only of an Eſtate 

Life. Co. L. 276.4. | To 2 5 o 

So, if Joint-tenants leaſe for Life, and afterwards diſſeiſe the Tenant, ® 

he releaſes to one of them; he ſhall hold out his Companion. CV. L. 270.6 

So, if Leſſee for Life, and he in Reverſion, being diſſeiſed by two, uns 
a Releaſe to one of them; it enures to him only. Co. L. 276. . 

So a Releaſe by a Diſleiſee to a Diſſeiſor of à Feoffee of a Diſſeiſor 7 

him the Right, and ouſts all meſue Titles againſt the Releaſce fince the 


3 


X. 9 E. 


80, if a Diſſeiſor leaſes for Life to B. who aliens in Fee, a Releaſe by 


he Diſſeiſee to Ni, prevents the Entry « of the Diſſeiſor for the Forfeiture, Co. 


. 276. J. 277. 
* if he aliens in, Fee to two, and the Releaſe be to one of them. 0. 4 


| 1 te Releaſe be to an Abator Ge. upon the Heir of the Diſſeiſor. Li 


14 RMaſe of a Right 1 all meſne Charges not granted by the Re- 
ba himſelf. Co. L. 277, 8. 

But the Releaſe of a Right does not defeat a meſne Title, which the Re- 
aſe himſelf has granted, or accepted: as, if a Diſſeiſor grants a Rent-charge 


r makes a Feoffment u Condition, a Releaſe by the Diſſciſce does not 
tefeat the Rent, or Condition. Lit. S. 476, 477. 


80, if a Right be releaſed to him, who has Poſſeſſion moon a defeaſable 

Title, if the Poſſeſſion be defeated, the Ri = 1 1 anies it; for it was veſted 
im to whom the Releaſe was made : 4 Seite the Heir of a oo 

12 and uach £ the ke Diſſeiſer releaſe to A. againſt whom the 

Ae W ;, he he ſhall have the Right as 1 well as the Pofleflion, Co. 
25 


Th 6 * "y NN HTY 112. 19 0&1 Biz 


upon the Heir of the Diſſeiſor, when his Entry 
a Fink whom 45 Heir recovers; lle (hall Haye 
Co. L. 266. 4. 279. 4. 

beine in Fee, and the Donor W * bis ight to t the 
by ; 1 — whom the Iſſuę in Tail recovers, the Rever 

i the Dilcbntinuée; for the Role Night of the Pe was veſted In him by the 
Releaſe, and the Iſſue can recover or 18 te-Tail. Co, L. 266. 4. 
But, if the Right was ent fo! 5 able Poſicfſion, if the — 2 on 
e recovered, the Right does not accor A 


cir of the Difleilor, w who recovers pi tins; yet the : Right t remains in 
ie Diſſeiſee. Co. 2.1 1 OY 
o, if the Diſſeiſee diſſeiſes him, and enfeof A. upon Condition, and en- 
en for the Condition broken, and then the Heit of the Difſcifor recovers 
painſt him. Co. L. 266, a. = 4 
If a Woman Dowable diſſeiſes the Heir, who MAT! again her ; her 
pr the Dower remains. Co. L. 266, 4. 
8o, if a Rig ht be transferred to a defeaſable poſſeſſion b AQ of lu : 2s, 
4. diflciſes the Heir of the Diſſeiſor, and enfeoffs the Heir apparent of the 
ciſce of full Age, to whom the Right afterwards deſcends, and the Heir 
f the Difſcifor * againſt him ; yet | his Right An =. T. 266. 4. 


hut, if a Leſſee for ve ars, the Reverſion i in Fee, be difſciſed, and the Leſ. 


Pile . 


15 of 2 Leſſee can veſt, and therefore it "Tl enute by k xtioguiſhment, © 
270. a. | - 


F do a Releaſe by a Diſſeiſee, when his Entry i is got lawful, enures by Way 
i Extinguiſhment. Semb. Ante, (B. 4.) 
ſ A, to the Releaſor bimſelf, it enures by Way of Extinguiſhment ; for his 
Night, as to himſelf, is extinguiſhed. C. L. 279. b. 

do a Releaſe by a Diſſeiſee, when his Entry is tolled, or not congeable, has 
nh 3 of a Releaſe: which enures by W. 1 Extinguiſnment; becauſe 
tw Efiates, tho' wrongful, or defcafable, ſtand in Force againit the 

. 2 i 

d who bad Title agai inſt the Releaſee before the Releaſe, after 
Fn 4 brings a Writ of Right, N * upon the mere 


mains | 


9, Ha Piſſei . diſſelſes the 


2 pon 2 Right, . 
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ee releaſes his Right to t Diſſeiſor, his Rig ght is extinct, and he in Reverſion By Wor of 
dy enter immediately; for the Diſſeiſor —_ no Term, u Vat which the ge? 


Right, the Grand Aſſiſe all find for the Releaſce ; for he had the R; ot 
tho' the Entry of his Releaſor was not congeable at the Time of the Relei 


Re of an Eſtate in Lands in Tenements enure to enlarge le 


releaſes to his Leſſee for Life, ts hold to him and his Heirs, or to him ul 


"27%. >. 


| Leſſor may afterwards releaſe to the firſt Leſſee to enlarge his Eſtate. 0. U 


the Leſſor may, by Releaſe to him 1 in Remainder, enlarge his Eſtate. G. L, 


8 Reid Co. L. 273. a 


may releaſe to A. to enlarge bis Eſtate, before his Entry. Co. L. 270. b. 


"Mi: E L E A 8 E. 


Lit. S. 478. 
So, if he, to whom a Releaſe is made, cannot take the Thing releaſed, | 
enures by Way of Extinguiſhment : as, if the Lord releaſes to his Tea 
all bis Right in the Seigniory, or in the Land, his Seigniory is extinct; fh 
the Tenant cannot take the Services of himſelf. Co. L. 279. 6 
So, if he who has a Rent, Common Sc. releaſes to the 


Lit. S. 480, LOS 


0 Releaſe to SORRY Eſtate, 
e What ſhall be a good one. 


Eſtate of the Releaſee, or by Way of paſſing g the Eſtate. 
A Releaſe to enlarge an Eſtate is, when He in Reverſion, or Remaindr, 


the Heirs of his Body; he thereby has an Eſtate in Fee, or in Tail, 44 


468. 

So, if he releaſes to his Leſſee for Years, to hold for Life, in Tail 11 
Fee. Lit. S. 465. 
oh, to his Tenant by Statute-Staple, Merchant, or Elegit. Co. L. i 

2 O. 
* to his Leſſee at Will. Lit. S. 460. 
So, if a Leſſee fot Life, or for Yi, takes Huſband, a Releaſe by tt 
Leſſor to the Huſband in Fee, Tail, &c. will be to enlarge his Eft; 
for the Huſband has the Freehold, or Term, in Right of his Wife. Gb 


So, if a Leſſee for Life makes a Leaſe for Years, or at Will, and then i 
Leffor releaſes. to the Leſſee for Life and his Heirs, it will. be good; fi 
the Poſſeſſion of the Leſſee for Years, or at Will, is his Poſſeſſion. G.. 
270. 4. 

So, if a Leſſee for 40 Venn demiſes for 5 Years to B. who enten; t 


270. a. 
So, if a Leaſe be for Life, or we Years, Remainder for Life, the Lei 
may, by Releaſe to the Leſſee, enlarge his Eſtate. Co. L. 273. 2. 
So, if a Man leaſes for Years to B. Remainder for Years, and B. cn 


8 x; 
„if he leaſes for Years, Remainder for Life, he may releaſe to bin i 


So, if the Leſſor grants the 13 aſter an Eſtate for . or Ven 
to another for Life, he may releaſe to the Grantee. Co. L. 273. 1 
So, if he leaſes to B. for Life, Remainder to A. for Life, 00 B. dies; 


5 bo, if a Leaſe be for 10 Years, Remainder to B. for 20 Years; B. 1 
releaſe to the Lee, and is ſhall have an Eſtate for 30 Years, Co. L. 275. 


(C. 2.) Wat not. 


good to enlarge an Eſtate, if there be 
„ or Remainder, releaſes to his Lee 


* But a Releaſe will VERS: 1 


5 ire Words as, if He in Reve 
1 


& 


TEE SL. AS IE | 
ile, without more, he has no greater Eſtate ; for he had it for Life be- 
ore, and therefore his Eſtate is not enlarged, Lit. 8. 465. 
If he releaſes to his Leſſee at Will, all Demands. R. Co. El. 268. 
80, if a Man releaſes to his Leſſee, the Words do not make a greater Eſtate, 
han if the ſame * were in a Deed of the ſame Eſtate executed with 
Lit. S. 405 
And thercfore if he releaſes to a Leſſee for Years, generally, he has it only 
+ Life, without Words of Inheritance, Lit. S. 465. 
If he releaſes to his Leſice pur auter Vie, mn has it for his own Life. Co, 
| 'b. 
Wa Releaſe will not be good to enlarge an Eſtate, if he to whom it is 
nade has not a ſufficient Eſtate; as, if Tenant by the Curteſy aſſigns his 
ate, a Releaſe to him, after the ny is not good, tho' there be 
Privity between them. Co. L. 273. 4 
Tho he has an Eſtate by Eſtoppri, and Suppoſition of Law: as, if an * 
int leaſes to B. for Life, who grants his Eſtate with Warranty to 4. who in 
Dum fuit infra Etarem vouches B. a Releaſe by the Demandant to B. 
oes not enlarge his Eſtate, tho" he is Tenant i in Suppoſition of Law. Co. 
4. 
75 K 4 Releaſe be to a Leſſee for Years before his Entry ; for till he 
ters by Force of his Leaſe he has only an Intereſſe Termini, and cannot take 
Releaſe to enlarge his Eſtate. Lit. S. 459. 
80 a Releaſe will not be good to enlarge an Eſtate, if there be not a Privity 
tween the Releaſor and Releaſee. 
As, if a Man leaſes to B. for Life, ah leaſes for, Years to another ; a 
deleaſe by the firſt Leſſor to the Leite for Years will be void to enlarge 
iis Eſtate, for Want of Privity. Co. L. 273. 4. 
80, if a Donee in Tail leaſes for his own Life; a Releaſe by the Donor, 

; 5 Leſſee and his Heirs, does not enlarge his Eſtate. Co. L. 273. 4 

So, if a Leſſee for 20 Years demiſes to B. for 10 Years ;. a Releaſe by the 
int Leſſor to B. does not enlarge his Eſtate. Co. L. 273. 2 


l 


x his Eſtate, for Want of „ Lit S. 461, R. 2 Cro. 169, 


D. 1.) Releaſe, whirh enures by paſſing the Eltate, 


U O a Releaſe of an Eſtate may enure by Way of paſſing the Eſtate. 


e Land to his Parcener. Co. L. 273. 6. 

So, if there are 2 Joint-tenants, and one of them releaſes to bis Com- 
anion ; tho' it does not make a Degree. G. L. 273.6. 

80, if a Grant be to Huſband and Wife and B. and their He, B. may 
leaſe to the Huſband alone, or to the Wife alone, and it will enure by Way 
| " pling he Bile) Co. L. 273.b. R. 1 And. 4 


ompanions. 


df r Lit. S. 523. 
| So, if Joint-tenants leaſe for Life, and afterwards one of them releaſes to 


74. 


» to his Companion, this will enure 
ant, R. Jon, 55. 


So, if a Leſſor releaſes to a Tenant by Sufferance, it is not good to en- 


45. 6 

if there are 2 1 and one of them releaſes to one of his 
273-6 5 
So, if one 13 confirms the Eſtate of his Companion, with Words 


s Companion, or confirms his Eſtate ; the Reverſion is veſted in the Relea- 
de, and he ſhall have the Rent, or Waſt, without Attornment. Lit. S. - 
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As, if there are 2 Parceners, and one of them | releaſes all his Right in 


3. one Joink edn levies a Fine, or N by the Words, Dedi & — 9 
* and not as a 


80 


—— p .  mwuxELETAaSsH- 


* - 2 . 
K #, , W' 4 % 80 
N „ } . 
* * 
5 * * o 


Ig nden ger by one Joint · tegant to his Companion enures by W 
w = 5-4 | of Releaſe, and paſtes the Eſtate, and the Releaſce aa have the Who þ 
FE .' , by theft Fe 2 Gro, 696. 

—_.. be it be by Way: of Uſe :' as, if the one by. Deed indented and inroll 
daes and ſeſte to an 2 Gro, gb. K. Ray. 187; 2 Sand. 9b. 
1 5 e Fs omeyy 80 Fine Sur Grant & Render. R. 2 Cro. 6, 

"8 | | , * 25 | 8 


2 A Releaſe, which enures by paſſing the Effate, may its hs Te wad 
bot Wardss of * fay he to: whom, it is made d 
De eee, the 
= K 270. 6. F 
. ths Leute be to. os 
1 & PII gen * 75 rele; 
80 Avoi Epi _ | 
e nr Bangs Gd. L. 2 > may vt 
80, if a Parcener of a Rent takes to Huſband os EE the abe 
Parecner may wt ber, and this enures NY Won of re the Hl 
r ae 


—_ 5-4 (b. 2.) What ſhall be-a good one. . 


nn 2&Þ . . 3) Wer no : "gx 
. Way . g.tho-Efate, if thenk 
Hot A Eftate dermal thor the Time of the l 0 
*73: „„ N ü 251 plas De | 
2 05 Releaſe of Perſonal Things, | 
e 6 10 Of all Demand © Wi © 


HE mot benefcidl Rela, , hey 4 nad ; A Rele 
Demand, Tit, S. 568, 


2 i e or Rad: 


To- the Warrant be fare, for i bind ien Pt 200 


7 
"Go. L. . 4 
, or Arinuities, Hag.“ I. 


. al Profits 5 GL 201-b. | 
Breach, or wum o . G. J. 25 


* 5 n 3 


| 8 of Paſthre, 

A Conditions before 

Fer 8 1 Dal. 105. 

a Right, of Tide to Land. Lis. $. 509. 

1 — where there is Debitum in præſenti, a Releaſe of all Demand dies fot 

it, bd de Mohey be not yet payable ; as, Money to nut 

"by n Bond, Covenant, or Contract. 2 C. 300. 

3 80 Wheie d Rent does not attend the Reverſion, . in groß, be le 1 
lente diſcharges all N and all which 3 afterwards accrue, 0% 


ww . i, N ets - fn akon bel 


* N 


* * 


KEELER ASE 
As, where a Leſſee 2 
bim; a Releaſe diſcharges all future Payments; for it is due only by the Con- 

a. 2 Cro. 487. 

"But a Releaſe of wr Demand s by the King does not diſcharge a Right, 
xc Title. © Co. L. 291. | 
So, where a Thing is not payable directly by the Contract, and i is not yet 
ue; "a Releaſe of all Demands does not diſcharge it : As, if upon a Submiſſion 
o an Award. by Bond-&c. Money is awarded to be paid at a Day after the 
pleaſe. Semb. 2 Cro. 300. R. cont. Tel. 214. 
80 ſuch Releaſe does not diſcharge Rent incident to a Reverſion, not due. 
nt. 2 Rol. 408. J. 15. R. acc. Cru. El. bob. Per Hought. 2 Cro. 487. 
er 3 J. 1 Sid. 141. R. H. 1 V. & M. B. R. rater Stephens and Snow, Sal. 


Nor a collateral Covenant to be performed in fue. R. 2 C. 170 R. 
Mod. 284. : 
EL Releaſe of all Demands, to. the Bail, before Jaement againſt the Prin- 
does not diſcharge the Recognizance by the Bail. R. 2 Gro. 170. 
"$04 Releaſe of al Demands, by an Huſband, does not diſcharge an 
to the Wife before the Coverture, to pay her 40s. per Am. after the 
if her Huſband. R. 2 Cru. 222. Tel. 156. Vide Baron and Feme, (K.) 
80 4 Releaſe of al Demands, in general Words, ſhall de reſtrained to the 
articular Occafion : as, if an Executor, upon Payment to him-of a Legacy, 
y the Executor of B. releafes all Demands againſt him as Executer for any 
ater whatſoever ; this does not releaſe a Debt due to his Feſtator from B. 
. 3 Leu. 274. Sho. 150. 3 Mad. 277, Carts. 119, X. 2 Lev. 215. 
80, if he had releaſed: all Deronds, * Der HN, $601 195. 


Or, all Demands on the per fonal Eflate ; for Bane BK. 
Judgment, R. Sal. 575- | 


(E. 2: Claim, nike, Sc. 


80 2 Releaſe of all Claims, extends. to all Demand. 2 4 SO ** 
So, all ExatFions, ſeems equal to Demands. Co. h. g. 
A of all Right extends to a Title of . 

. 153. 6. 


e Releaſe alt ane a Right in Land. . 8, 153-6. 


(E. 3) Actions, Ec: is 4 
— a Releaſe of all. Aion, Agions Real, Perſonal, Fa Mix, are ac. 


2 en, for Death, Robbery, Mayhem, Se. Lix. S. 00. 


2 Serre facias upon a Judgment, or Fine} for every Writ, "IL 
a, upon which the Defendant may plead, is an Alen. Lit, 8. 
oö, 50 8 

do a Releaſe of Arion. diſcbakges an Cauſes of ARtion. Cu. L. 285. 4. 
A Bond for Payment of Money at a future Day; for, it is Debitum in pre- 
e to an Action is in him, tho he cannot have an Action at 
| it. S. 512. 
do a Releaſe by an Executor before Probate: diſcharges an Action, tho: 
Fein, (Beg. ies for the Right 1 is in him.” . L. 292. b, Vide Admini- 

9. 


N the Dany tho be cannot have an * N Ka L. 
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378 N R E L E A 8 E. 
5 „ ee 
| 292. 4, 
| Or, if he releaſes omnes Loguelas. Co, L. 292. 4. * 
* All Swits, Debates, or Controverſies. Co. L. 292. a. 5 
So a Releaſe of all Real Action diſcharges Actions Real, or Mixt: 3 
Afilſe, Quare Impedit, Annuity. Lit. S. 492, 493. 
80 a Releaſe of Perſonal Aions diſcharges all Perſonal Actions, and i 
Mixt, in which Damages were recoverable by the Common Law. Co. 4 2h; 
But a Releaſe of all Actions does not releaſe a 3 to enter, where ba 
1s not tolled, Ce. Co. L. 286. 8. : 
Bo a Man may enter into Land, or 3 Goods, Sc. ie 
Releaſe of all Afioms. Lit. S. 496, 7, 8. 
So He in Remainder, a Feoffee, or * not Privy, ſhall not plead a Bs 
leaſe of Ae to Tenant for Life, Sc. Co. L. 285.6. 
_—-, So a Diſſeiſor cannot — Ane by a Releaſe of Real Aftions, Li. J 
= A * 4+ 
3 * Releaſes of Perſonal Athions do not diſcharge Real Actions, in whic 
4 Damages are given by Statute, if they were not at the Common Lan: 3 
5 | 17 5. Mud ancefter, iel, Entry fur Diſſeifn en te Per, &c. CL 
285. 
2 | So, in an Aſſiſe by Joint-tenants, a Releaſe of Perſonal Aftions by or 
XD We of Sake hen lf Cody, . L. 285. 0. 
So a Releaſe of all Aions before the Day of 


Vide 


—_ Payment of a Rent, Auna 

1 Cc. is no Bar to Arrears afterwards due. R. Cv. El. 897. 

1 - So, if an A ent be, that A. ſhall releaſe the Equity of Redempiiy 

__ 8 and B. Hall pay for it 71. 4. releaſes abe Equity, and all Actions; this dn 
not diſcharge an Action for the 71. R. 1 Sal. ag 


(E. +) Covenants. © 


_.. | So a Releaſe of All a =, is a good Diſcharge of a Covenant befarct 
3 5 is broken, as well as after. Co. L. 292. 5. 

_ .- But, if the Leſſor, aſter Aſſignment by him to another, releaſes all (nt 
nants to his Leſſee, and afterwards the Aſſignee of the Reverſion brings ( 
venant againſt the Leſſee; ſuch Releaſe before Breach does not diſcharge th 


3 | Dtefendant; for the Leſſor, after the Aſſignment, cannot diſcharge the i 
tion, which ſhall be intended to þ bo founded N a Covenant i in Law. I. 
2 Lev. 206, 7. 4 
Vid more * L Releaſs' in Per! 0 12.)— Bail, (27 -U Vide A. 
cery, (4 L. 1, &c 5 (E. 8.) — Diſcontinuance, (C. 1 -n Caf, 


| (E.10,)Plader, (2 G. 14 V. 11,—2W, 30, * 72 l. 
| * ä e G, i | ? 


R E nk, * E ny 
Tide cola, l (3K. 0 


Veltef in Equity. 
LA Vide Chancery. 1 
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=_ - 5 Beller of Pooz 
—_. . Vu Ufes, (N 
. | „ TOS 85 = 1, Uſes, ( s 1.) 
r 8 3 . hy ug » ; a f 7 
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Z 
yu Juſtices of Peace, (B. 13, &c.)—Scotland, (D. 3.) 


The Thirty-nine Articles. 
| Vide Eſghſe, (N. 10.) 
1 E M A IN D E R. 
bold, C. . — E, N. )J—£ at A 3 TS 
44 . Ky 11 * 


x Remainder Pan. 
„, Receipt, (A. 2—B. 2.)—Recovery, (B. 7.) a 


Croſs Remainders. F 
Vide Deviſe, (N. 14, 15.) 1. 


_ Contingent Remainder. | 
x F Eſtates, r a 


BS 


Ueſted Remainder. -» 
Vide Eftates, (B. 17.) | : | _ 


M E D V.t * 


Mutual Remedies 
_ Vide Pleader, (C. 56.) 


- 
— 
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F _ iy 


3 . Other Remedy, / 
ement, (H. 50,)— A#i Caſe, (B. 8.)— Aci the 2 
g upon Aſunpft, 718 rs N.. k oO ped (G. 125 | | | 
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REMEMBRANCE 
k the Exchequer. | 
Fide Courts, (D. 12.) | 


"yy | & « ; 0 


' E MI x * E R. 
q <P - 1h 10 If an antient Nb ad Bird Eftate come toe. 
3 ; i os cher. by Delccat. 
I | ) EMITTER is, with antjcht Right in Lands or \Tenemeny | 
2 which is remedirhle, a defeativle Aſtate. or Title, in the ſany 
3 cemitted to his antient and — 4 Right. Co. L. 347. 6. 
== | As, if Tenant in Tall makes « Niſcontinuance, and afterwards diſſeiſes the 


an 
Diſcontinuee, and dies, whereby the Right to ts the Tail and the deſcaſile 
Eſtate in the Fee. eee aer to his ar, the kffur ſhall be remitted u 
the Eſtate- Tail. Lit. S. 659. 
So, if Tenant in Tail, after a DiGoutiamauce, dies without Iſſue, and H: 
in Remainder enters, ! ſeiſed, = Hue ſhalt be remitted. R. Bul 
4. 

1 1 the Huſband diſcontinues the Clad of his Wife, and Re back a 
Eſtate to himſelf in nen, aſter his Wife, their Ide hall be remit 
ted. 2 Rol. 420. J. 17. 

& 80 a ſabſequent Right comes to a fries tho' the REL was all 
 defeafible. 2 Co. 489. Vide Pop, * I, 2, 3)... 


F * ab 4 BY 


| Fe 2. ) Or the. Right Adee alter the Eftate. 


; if be a Remittet, if the Right deſcends after the defealibl 
f A * Tenanl. in Tail enfeoffs his Iſſue within Age, and afterwad 
1 dies, the Iſſue ſhall be ee Lit. S. 660. Hob. 71. 
. Tho the Iſſue came to 755 im the Life of Tenant i in Tail, and 
_—  - | : did not wave the F ofü 7. S. 560. 
3 | If Tenant in Tail makes à Feoffment to the Uſe of himſelf for Liſe, Re 
_— mainder to his Son in Tail, with Condition; the Son breaks the _ 


8 the Uſe and rechen ernie to his Iſſue, and the F ather dies; the 


_.. : . 
_ ; 1 be remitted... R 
Y « : . N : 
LU . - 
1 | * . 46 Boo . a 
=> , 9 — 


1 Leo. 9 
nt 8 Tail cofcolla to * 2 of Biralehf for Life, Remainder i, 
4 8 a 7 his Son (who 


is the Iflbe in Tail) and afterwafds dies, the Son, tho be 
takes the Remainder by the St. 27 H. 8. 10. ſhall be remitted by PIO 


_: - of the Right 1 Leo. 2 hid Paſt, (e. 556) 1! / 
. . (A. 3 . Or the Eats after: the Right 
ee, if a defeaſible Eſtat 'conies ta hich after a Deſcent of the Right, l. 
„ 2 be remitted: As, if a Diſcontinaee, after the Death of Tenant in T, 
1 3 his Hue within Age: Co. T. 350. 4. | 

—_— * 8. iurke Ditvostinuee "Op a Woman, hd linde in Tail within ea 
_—*—— ber to Wife, he ball be remitted to the Whole for he becomes fe 
_ RE 3 * . no Mojexies betwecn en, | Li. §. | ts. 9 


& 
* 
» 


. N » x... W 5 
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„ „ © KV © 
80, if a Huſband ſeiſed in Right of his Wife, aliens in Fee, and takes 
back an Eſtate to him and his Wife, the Wife hall be remitted ; for the Ta- 
king back of the Eſtate ſhall be reputed the Act of the Huſband alone, and 
not of the Wife who was Covert, R. 1 Sid. 63, 

80, if the Diſcontinuee be diſſeiſed, and the CO. leaſes to the Huſband 
and Wife for Life: Lit. S. 678. 

So, if the Alienee makes a Leaſe to the Haſband ad Wife, for their Lives, 
«ſerving t the Reverfion to himſelf, it ſhall be a Retnitter to the Wife, and 
de Reverfion thall be out of the Leffor. Lit. S. 666, 

So, if an Eſtate be taken back to the Huſband and Wife, only for the Life 
of the Huſband, Co. L. 350. 5. 

Tho' the Eftate to them be by Indenture. C. L. 353. | 

Or by Fine; fot the Wife ſhall not be examined upon it. Pit. S. 669. 

80, if Tenant in Tail enfeoffs his Iſſue within Age, and his Wife, and 
dies, the Iſſue ſhall -14 to the Whole, upon the Death of Tenant 
in Tail. Co. L. 3 

80, if Tenant bo Tail diſcontinues, and dies, leaving a Daughter his Heir 
in Tail, who after full Age takes Huſband, and the Diſcontinuee releaſes to 
5 Huſband and Wife for their Lines, the Wife ſhall be remitted. Lit. S. 

* 
755 if a Huſband diſcontinues the Land of his Wife by Fine, and the 
onuſee renders to the Huſband and Wife, tho' this be Ras: and the Fine 
may be avoided; for not being Party to the Original, or Conuſance, the 
Wife cannot take except in Remainder, yet ſhe ſhall de remitted. Co. L. 
353.4. Vide Poſt, (B. 1.) 

So, if the Diſcontinuee makes a Feoffment and Livery to the Wife without 


her Haſband. Lit. §. 6 
. to the Feoffment, or the Wife 


Tho the Huſband afterwatds diſagrees 
waves it after the Death of het Huſband. Co. L. 356. 5 
$0, if Huſband and Wife ate Tenants in foectal Tail b a Gift after Mat- 
rage, by which they take by Entireties, and the Huſband diſcontinues, and 
ales back an Eſtate to him and his Wife, they ate are both remitted ; for 
te One cannot be without the other. Lit. 8. «x | 
Ho, lince the Statute of Uſes, if he takes back an Eftate by Fine, or Feoff- 
dent. R. Hob, 255, 1 Sid. 63. 
So, if Huſbard” and Wike — A 9 Ther Leſſee for _ of the Hufband 
Dy 2 Writ of Entry in the Pop. 
If Tenant in Tail makes a F anger to che 92 Uk = Gonſelf for Life, and 
hen to A. for Years, and ſays Nothing of the Fee, and dies, by the De- 
dent of the Reverfioh the Iffue thall be remitted. 2 Rol. 419. J. 50. 
8, if the Diſcontinuee makes an Eſtate to the Huſband for Life, Remain- 
r to the Wife for Life, it ſhall be a Remitter to the Wife, When the 
indet to het comes into Poſſeſſion. Lit. S. 6866. | 
* if Tenant in Tail leafes to his Eldeſt Son for Life, Remainder to the 
8000 and the Eldeſt dies without Iſſue, the Vounger Son ſhall be re- 
tas the accruing of the Remainder to him. Lit. S. 682. Vide Poſt, 


Dae de Heir of the Diſteiſor leaſes to A. for Life, Remainder to the 
de, he ſhall be remitted after the Death of Al. Lie. S. 683. .{ a 


(A. 5) And if Part of the Eftate comes to the Right, it ſhall 
be a Remitter for fo much. 


b 5 de if only Par of x defealithe Eftaie comes to him; ve has a Right; 2 E 
V Sa 7 for ſo much: As, if 8 in Tail to him-and the —_— 


of his Body -upon A. 


be ſhall be remitted. Lit. S. 693, 694, 696. 


* E MIT I ER. 


Iſſue ſhall be remitted to a Moiety. Lit. S. 663. 
So, if a Difſciſee, when his Entry is congeable, takes 
out Indenture, or Matter of Record which hin 


Tho' he takes but a Leaſe for Years. Lit. S. 696. 
So, in a Formedon by the Iſſue in Tail, if the Diſcotinuee diſclaims, 7 


B it hal have the Effect of a Rexnitter, Lit. S. 6g, 


. 


® Remitter favoured by Law. 


0 10 And erte it takes es, Effet ; tho the Eſtate which 


made the Remitter was voidable. 


R EMITTER is favoured in Law : for by it the antient Right read 


which is the more worthy and more furs Title. Co. L. 348. 
And therefore, if the defeaſible Eſtate was obtained from an Infant, « 


Feme Covert, yet there ſhall be a Remitter : As, if Tenant in Tail dio - 


tinues, and afterwards diſſeiſes the Diſcontinuee, and dies; his Iflue ſhall be 
remitted, tho' the Diſcontinuee was an Infant, or Covert. Cr. L. 348.4 
- If a Huſband diſcontinues the Land of his Wife, by Fine, to A. whos 
ders to the Huſband and Wife, tho the Fine be erroneous (for the Wiſe nt 
being a Party to the Original, or Conuſance, cannot take by the Render 
preſent Eſtate) ſhe: ſhall be remitted. Cv. L. 353. Yide Ante, (A. 4.) 
If the Diſcontinuee enfeoffs the Wife, and makes Livery to her only, to 


the Huſband afterwards diſagrees. Co. 'Þ 356, 6. Vide Ante, (A. 4.) 
If Tenant in Tail to him and the Heirs Female of his Body diſcontinus 


and takes back an Eſtate in Fee, and dies, having Iſſne a Daughter, mi 


his Wife privement enſeint, the Son born afterwards ſhall not avoid the Remi 


ter to the Daughter. Co. L. 357. 4. _ 

So, if - the Diſcontinuee makes. a F 3 to Huſband and Wife upon 
Condition, it ſhall be a Remitter to the bg tho' the Feoffor afterwas 
enters for the Condition broken, Co. L. 357. 6. Lit. S. ( . 


So, if Tenant in Tail cofegffs his youn 2 ben and ith and the younger du 


dies, his Wife int, the eld Son enters, and then the Wife ha! 


f Son born, he ſhall not enter ; for the Eldeſt was remitted. R. 1 Au i. 


GB. 5 A Remitter defeats intirely the ——_— Eflate, | 


Bo, by the Remitter the de feaſible Eſtate ſhall be utterly annulled and &- 
| ſeated. "Lie. 8. 656, 665, 666. Vide Poſt, (F.) 


And therefore, if he, who has a defeaſible Eſtate grants a Common, Ren 
x. out of the Land, and afterwards is remitted, the Land ſhall be diſchu- 
ged, for the Eſtate, out of which it iſſued, is totally defeated. Lit. 8. 666 


© 086, 687. 
„eee Cds. Sc. to the Eſtate » made by hm. Lid 
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has a Daughter, and afterwards has Iftve , 

| Daughter by another Venter, and diſcontinues, and afterwards diſſeiſes the Dic | 

- continuee, and dies, whereby the Eſtate deſcends to the two Daughter, the 

Daughter by A. ſhall be remitted to a Moiety. Lit. S. 662, Vide 55 
(C. 4.) 

| So, if Tenant in Tail enfeoffs his Ifſue within Age and B. and dies, th 


rr. 3583 
go the Remitter avoids all of a Stranger, or Anceſtor, made after 
the Commencement of the defeaſible Eſtate, 2 Rol. 422. K. 


80 the Eſtate, to which the Remitter is, ſhall be ſubject to Dower, Ward, 4 

Ge. as before. 2 Rot. 422. 1. | „ a 

But an Eſtate of the Land itſelf, made by him who is remitted, as a 

Leaſe * — be defeated by the Remitter. Co. L. 349. 4. Dy. 
3. 2 Kol. 422. J. 30. | | | 

980 other Remedy for the Rent, Common, Gc. is not taken away ; for 

he may have Annuity, Ge. notwithſtanding the Remitter. Cv. L. 349. 4. 


G. 30 And that preſently without Entry. 


So the defeafible Eſtate ſhall be defeated without Entry. Co. L. 348. 4. 
R. 1 Nl. 260. Hob. 2 56. 2 Rol. 421.1. 30, | 
For it ſhall be defeated immediately by the Veſting of -the Eſtate which 
makes the Remitter. Co. L. 354. b. 356. 6. Hob. 255, 
Tho' it veſts by Act of Law, without the Aſſent of the Party. Co. L. 

TS | | | 
* if the Eſtate veſts, He cannot wave the Remitter ; for he ſhall be 
remitted nolens volens. R. 2 Co. 489. For the Benefit of him in Remainder, 
otherwiſe not. 2 Rol. 422. J. 40. „ 

Tho the antient Eſtate and the laſt were both waveable, he cannot wave 
the Remitter, where it would be to the Prejudice of another. Co. L. 357. 
Hob. 71. 255, Mo. 872. Per 3 J. Montague cum. 2 C. 489, 2 Rol. 36. 
Vide Baron and Feme, (T.) 5 | 

So, if the Remitter be prevented by the Default of the Father, his Heir 
may be remitted ; As, if the Diſcontinuee enfeoffs Tenant in Tail of full Age, 
who ſhall not be remitted contrary to his own Act, yet his Iflue ſhall be 


If Huſband and Wife levy a Fine, and afterwards take back an Eſtate to 
| them; tho' the Wife, being Particeps by her Examination upon the Fine, can- 
| not be remitted, her Iflue ſhall. Co. L. 353. 6. Vid Poſt, (C. 6.) - 

$, if Tenant. in Tail leaſes to his eldeſt Son for Life, Remainder to a 
younger Son for Life, and dies, and then the eldeſt Son dies without Iſſue, 
the Younger ſhall be remitted ; tho' the Eldeſt, who accepted the Leafe, 
could not. Lit. S. 682. Nos | 


(B. 4.) A Remitter to the Principal remits to the Appendant. bo. 


80, if a Man be remitted to the Principal, he ſhall be remitted to all Things -. 2 
appendant, Cc. As, if Tenant in Tail of a Manor, with an Advowſon &c. _ 
appendant, enfeoffs B. who reenfeoffs him, ſaving the Advowſon} the Iſſue 
thall be remitted to the Manor, and alſo to the Advowſon. © Co. L. 349. 6. 

80, if Tenant in Tail 


| e vile A. who ſuffers an Uſurpation, and R 
the Difſciſce enters, he ſhall be-remitted to the Manor with the Advowſon. | = 
% du 
(B. 5.) To che particular Eſtate, remits to him in the Reverſion, 
A , Vent by 5 EY, | or. Remainder. | hy 9925 K . 5 : * * PP 4 
| * Remitter to a particular Eſtate ſhall be a Remitter to all in Remai le "OW | _—_— 
Co IEA ͤĩͤ v 
igt. de Remainder veſts by the Statute of Uſes. ay E. f. 10 Kb. _. = 


* - F . 
* e = 
o K F 0 N + # 
— 8 o = 
: 2 —— 
q 1 . * 7 » 
4 4 *. n * If 4 WS, 1 
N : * * 0 „ 
: , * % Y * * N ** Li 1 
1 « e 8 - "| 
1 N 8 1 * A - hb F yu 
R , — k RS 
8 : * * 14 * „ o 
4 Ns N S 
_ * 
* 6 * * 4a 
' a - 5 FP 


3% 


— _ 
n "Iz 3 
9 7% 


 wardstakes back an Eſtdte to him in Tail, Remainder to the King in Fee, any 


- in Remainder difleifed the Diſcbritinuee, and dies without Iſſue, He 


c Wihen there wal ve ns Remittet. 


t 


CE SSWt TH Ak ſcend 
So, if a Men Remainder be barred; it hall be a Remitter to all other Re. +: 
mainders, or the Reverſion: As, if A. be Tenant for Life, Remainder |, 


B. in Tail; Remaindet to C. in Tail, Remainder to D. in Fee, and 4 ; 
diſſeiſed by E. to whom B. releaſes with W 


| arranty, whereby the Eſtate- Tai 

is barted, if A. afterwatds re-enters, the Remainders to C and D. are remi. 80 
48d, tho". the Diſſelſor His A Fer, determintable uport the Death of B. withon 
Ifſue. Co. L. 354. 6. 


Scy if Teriit in Tail, Retwaitader to B. in Fee; diſcontlüdes, an th. 


dies, bis Iſſue ſhall be remitted, and the Remainder to B. tho the Remainge 
to the King be ' deveſted. , L. 354. 6. 2 | 

But, if Tenant in Tail dies, after Difcontinuance, without Iſſue; and le 
in the 


% * 


- 
. 
ſecond Remainder cannot enter. R. Bend. pl. 34. 
n J N 4. / 
4 


K i.) To a bare Title: 1 


UT a Remitter muſt be to the gatient Right, and ſtiall not be to a fllt 
| Title : As, if a Defcalible Eſtate be in him, who has Title to enter fr 
a Condition broken, he ſhall not be remitted to the Eſtate, which he bud 
before the Condition made. G. L. 347. ö. 2 Rot. 420. Gf. 
Or, if he has Title to enter for Mortmain. Co. L. 347. ö. 348.49, | 
Or, upon an Aſſent to a Raviſher, for it is a bare Title of Entry for which 
But, if an Infant makes a Feoffment of the Eſtate of his Wife, and via 
takes back to him and his Wife ; tho” he had only 4 Title to enter fr 
be remitted, 2 Rol. 419. J. 30. 
upon Condition to teinſeoff her upot 


L. 348. 4. 


4 


EMI TT E K. 


(cends, with the Right, to the Son; he ſhall not be remitted, being bound 
by the Warranty. N. 1 And. 286, 2 Rol. 421. l. 440. 


(C. 3.) To a bare Right of Action. 


80. there ſhall be no Remitter, where the Party has no Right but only to 
have an Action: As, if Tenant in Tail ſuffers a Common Recovery, which 
was erroneous, and afterwards diſſeiſes the Recoveror, and dies, his Iſſue 


hall not be remitted ; for tho' he has a Right to have a Writ of Error for 
Reverſal of the Recovery, yet till the Reverſal, he has no Right to the Eſtate- 
Tal. Co. L. 349. b. 


C. 4.) If the Freehold does not accrue to the Right. 


80, there ſhall be no Remitter except where an Eſtate of Freehold comes 
to him, who has the antient Right, and therefore if Tenant in Tail before 
the S. 27 H. 8. 10. had made a Feoffment to the Uſe of himſelf in Fee, 
o Tail, the Iſſue was not remitted. , x 4. 

So, there ſhall be no Remitter till the Freehold comes in Poſſeſſion to him, 
who has the Right : As, if Diſcontinuee of a Huſband regrants an Eſtate to the 
Huſband for Life, Remainder to the Wife; ſhe ſhall not be remitted during 
the Life of the Huſband. Lit. S. 680, R. Hob. 71. | 

If Tenant in Tail enfeoffs A. to the Uſe of himſelf for Life, and afterwards 
to A. till he raiſes 500 J. and then to his Son in Fee, who enters after the 
Death of his Father; he ſhall not be remitted till A. has levied the 5001. 
R 1 Leo. 7. . 2 
Me A ſhall be no Remitter but only as to ſo much as comes to him 
mithout his Default: As, if Tenant in Tail to bim and the Heirs of his Body 
by A. has Iſſue a Daughter, and by another Wife has Iſſue another Daugh- 
r, and then diſcontinues, and diſſeiſes the Diſcontinuee, and dies, his Dau 
r by A. ſhall be remitted only to a Moiety ; for a Moiety only deſcended to 
ter, Lit. S. 662. Vide Ante, (A. &) 1 

80, if Tenant in Tail enfeoffs his Iſſue within Age and a Stranger, and dies, 
ho' Joint-tenants are ſeiſed pro indiviſo of the Whole, yet the Iſſue ſhall 
e remitted only to a Moiety ; for he has no Right to more. Co. L. 3 50. 4. 

If Huſband diſcontinues, and takes back an Eſtate to him and his Wife and 
04, the Wife is remitted only to a Moiety. Lit. S. 676. 


c. 5.) If there was Default in him who takes the defeaſible 
; Eſtate. | 


o, there ſhall be no Remitter, if he, ho has the defeaſible Eſtate was 
articeys Criminis, and conſented to the making of the deſeaſible Eſtate: 
d therefore, if Tenant in Tail enfeoffs his Iſſue of full Age, and dies, 
r for it was his Folly to accept the Feoffment. 
80 3 „0. 50. 0 . * | | 
Or, if the Iſſüe at full Age takes the Diſcontinuee to Wife. Lit. 9. 665. 
oe Joins with lil Father in a Diſſeiſin to the Diſcontinuee. 
Sanger enſeofs a Tenant after Poſſibility, in Remainder after an Eſtate 
the Leſſee dies, he in Remainder ſhall not be remitted, 2 Kol. 


5 | 
Huſband and Wife 


> 


bo 


levy a Fine to B. upon which the Wiſe is e- 
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not be remitted, for by her Examination upon the Fine, ſhe became Parj, 
- Ceps. Co. L. 353.6. 
Or, if they make a Feoffment to the Uſe of themſelves. Semb. 1 Lev. 40, 
? If a Huſband diſcontinues the Land of his Wife, and A. diſſeiſes the Dil. 
continuee by Covin of the Huſband and alſo of his Wife, and makes a Let 
to them, the Wife ſhall not be remitted. Eit. S. 678. 2 And. 39. 
Tho' the Wife was not preſent, but only aſſented to the Diſſeiſin, tho h 
ſuch Aﬀent ſhe be not a Diſſeiſereſs. Co. L. 357. 6. 
So, if he, who has Right, procures a Diſſeiſin by A. againſt whom he u. 
covers, 2 Rol. 420. l 7. 
Tenant for Life, Remainder to A, for Life, A. diſſeiſes the Tenant for Lis 
who dies, A. ſhall not be remitted. Cont. 2 Rel. 420. J. 30. 
So, if Tenant in Tail lets to B. for Life, Remainder to his Iſſue, ue, h 
Deed, and the Iſſue agrees to the Remainder in the Life of his Father, 
gning a Counterpart of the Deed Ge. the Line ſhall not be remitted, a 
898 hint. Co. L. 359. 6. 
If Leſſee for Life ſurrenders to D. in Remainder Ge. and D. accept i, 
he ſhall not be remitted. R. Skin. 3, 63. 
-- So, if Tenant in Tail. enfeoffs his Ifue and B. by Deed, and make Li 
very to B. only, yet if the Iſſue figns the Deed, he ſhall not be renin 
ps yy tho the Frechold is caſt upon him by Survivorſhip, 0 
$9 
, if B. dies in the Life of the Tenant in Tail, and the Iflue aſteryni 
and takes the Profits. Lit. S. 684. 
to the Feoffment in che Liſe of his Father, Co. L. 359. 
be Father, Tenant for Life, Remainder to the Son for Life, 
the Father in Tail, and the Father and Son join in a Feoffnet 
of the Son, who. dies without Iflue, fo that the Son is his Ha 
| be ſhall-not be remitted during his Life ; for he joined in the Fooffinent. Ds 
1 Leo. 37- 
But if a Party to a wrongful Act, of an Eſtate taken back, be an luis 
or Feme Covert, no Default ſhall be adjudged in him, or her, genen 
2 
As, if Halband, ſeiſed in Right of his Wife for the Life of the Wike, mis 
2 Feoffment to the Uſe of the Wife for Life ; upon the Death of the His 
band, ſhe ſhall be remitted. R. 3 Leo. 93. 
So, where an Eſtate of Frechold is caſt upon bim, or her, by Act of Lay 
no Default ſhall be adjudged in him, or her: As, if a Remainder wh 
mited to him, or her without his, or her Aſſent, and the particular Eſtar d- 
termines. Lie. S. 682, 683. 1 Leo. 91. Vide Ante, (A. 4.) 
S8o, if Tenant in Tail enfeoffs his Iflue and B. by Deed, and make 
very to B. and the Iſſue was. not conuſant, nor took the Profits in the li 
of his Father, he ſhall be remitted, if he ſurvives B. Lit. S. 684. O, 
the Iffac was within Age. 2 Rl. 419. J. 25. 
So, if a Difſciſor lets to the Diſliſce for Life, by Indenture, 7. 


Livery the Piſſeiſer W en 
20. 


f If he takes by St. 47 K 8. 10. which — 
Uſe in the ſame Flight as it was limited. 


30, ſince the Ss. 27 H. 8. 10. If Tenant in Tail makes a Feoſiman vi 
Uſe of his Iflue within Age, and dier the Iſſue ſhall not be rewiny 
| - ths Statute executes the PollaGon to the Party in the , . a ih Man 
au Furm, at the Uſe was limited. Co. L. 348. 6. 
23.6.8 54. K. Dy. 54. 6. 77. b. . 1 4 260. | 1 


And tho! it be found by Office that there was a Remitter, it is of no Avail, 


106. | 
R. 8 the Iſſue takes by Remainder in an Uſe limited to him. Semb. Dy. 


or the Iſſue enters, and is ſeiſed by the St. 27 H. 8. he cannot, by the 
Entry of the Feoffces afterwards, be remitted. - R. Dy. 330. a. 

But if the Iſſiie, in ſuch Caſe, waves the Poſſeſſion, and recovers in For 
medon againſt the Feoffees of the Tenant in Tail, as he may, he ſhall be re- 
mitted, Co. L. 348. 6. 2 Rol. 10, | | 

Or, if the Iſſue takes by the Feoffment to his Uſe, and does not bring For- 
medon ; after his Death, his Iſſue ſhall be remitted; for an Eſtate in Fee 
at the Common Law deſcends to him. Co. L. 348. b, Dy. 54. 1 Lev. gi. 

8o, if the Huſband makes a Feoffment of the Land of his Wife, to the Of 
of himfelf and his Wife, ſhe ſhall be remitted; for ſhe has her Election to 
uke by the St. 27 H. 8. or to. enter by the 32 H. 8. 28. upon which ſhe 
hall be remitted. R. Dy. 191. 4. | | 

$o the Iſſue of the Iſſue, who takes by Force of the St. 25 H. 8. 10, ſhall 
be remitted. Hob, 25 5. 1 Rol. 260, 2 Rol. 419. J. 45. 

So, if he who had a deſeaſible Eſtate has a Verdict for him, tho' falſely, 
and he who has Right claims under the Recovery, he ſhall not be 21 
As, if Younger Brother diſſeiſes his elder, and in an Aſſiſe againſt him the 
Plaintiff is barred by a falſe Verdict, and before Attaint the Younger dies with- 
out Iſſue, whereby the Land deſcends to the Elder; he ſhall not be remitted 
But if Tenant in Tail levies a Fine, or ſuffers a common Recovery, which 
is 2 Bar to the Entail, the Iſſue ſhall not be remitted, tho' the Land after- 
wards comes to him. Frde Ante, 


L. 361, 3. Dy. 35 4. | 
(c. 7.) No Remitter to a Term for Years. 

If Leſſee far Years, to commence at a future , enters before the Day, 
which is a Diſſeiſin, and cominues in Poſſeſſion till the Term commences, 
he ſhall not be remitted ;- for the Law does not diveſt the Fee, for a Term, 
which is of no Efteem; 2 Nl. 420. 1 35. | 


(D) The Gzounds of a Remttter. 
| HE principal Cauſe for a Remitter is, that there is not any Perſon, 
| againft whom be, who has Right, can ſue his Action: for he cannot 
ſue himſelf, Lit. 8. 661. ; 3 N 8 WE: 
| And becauſe he who has Right cannot fire, nor enter upon himſelf, the 
Remitter has the Effect, which an Entry, if it was congeable, would have, 


and reveſts the Eſtate accordingly. Hbb. 4 56 
And if he had but a Ri 


the ame Manner as if he 


recovered, 2 Rol. 35. 


| c) Bow it operates. 


| T. Piſcontivee of Tenant in Tail enfeoffs his Ifue within Age and B. 
4 and makes Livery. of the Whole to the Ille, be ſhall be remitted but 


. L. 350. 4. 


If 


C. 3.) | 
Tho the Eſtate deſcends to the Tito before Execution of the Recovery, C. 


6, 257, 2 Rol. 37. | 
ann is 


a Moiety ; for it operates as a Feoffment in the firſt Place, and then as 4 . 


387 


Bend. pl. 34. 
' 'Eldeſt has the antient Right, they take as Tenants in Common, and got 


22 for there ſhall be a Remitter for a 2 immediately Li 
S. 662. 


260. N. Laue 94. 


affirm it; for it was abſolutely void by the Remitter. 1 Rol. 260. R. M. 


afterwards to B. for Years ; his Iflue being remitted to the Reverſion by De 
cent, ſhall avoid the Term to B. 2 Rol. 419. l. 50. 


dies, the Wife ſhall be remitted and all the Remainders ; but upon the Deah 


Es. 255. 
Treaſon, w 


„„ EL 4 4.6 > 
If a defeafible Eſtate deſcends to two Daughters, and one only enters into 


the Whole, and dies, her Iſſue ſhall be remitted only to a Moiety, ang the 
other Moiety. ſhall be recovered by a Fermedon by the other Daughter, R 


But, ir ho defeaſible Eſtate deſcended to two Dau ghters, of whom de 


(F) What Effect it wal have. 


bT the Remitter all Eſtates made by him, who had the defeaſible Eſtate 
are avoided. 

And therefore, if Tenant i in Tail makes a Feoffment to his Iſſue, and ies 
and his Iflue lets for Years, and dies, whereby the Iſſue of the Ifſve ; is re- 
mitted, he ſhall avoid the Leaſe; which becomes null, without Entry, 1 l 


And tho' the Ifſue of the Ifſue accepts Rent upon be Leaſe, it does nt 
So, if Tenant 3 in Tail enfeoffs another to the Uſe of himſelf for Life, and 


But, if Huſband and Wife are ſeiſed to them and the Heirs of the Body of 
the Huſband, Remainder to 4. &c. and the Huſband levies a Fine, and 


of the Wife, the Effect of the Remitter ceaſes. Hob. 257. 

But, if Huſband and Wife. are ſeiſed to them and the Heirs of tber 
Bodies, Remainder to A. Cc. and the Huſband levies a Fine to the Uſe d 
himſelf and his Wife, and the Heirs of their Bodies, whereby they are . 
mitted, and the Remainders revived ; if the Wife dies in = Life of the 
Huſband, the Remitter ceaſes, and the Remainder is turned to a Right. N 


So, if Tenant in Tail 4ifootitinncs, and is afterwards attainted for High 
his Eſtate and alſo the antient Right of Entail are fo- 
feited to the King upon Office found; yet, if he dies before Office, ſo tht 
the Right and Eſtate deſcend to the Hue who is remitted; by the Office 
found the Remitter ceaſes, R. Hob. 347. 2 Rol. 508, Þ Pal. 35. 


1 Jon. 79. 


* 


R E M 0 VA L 
Vide Franchi i/es, (F. 30, Kc.) 


Removal of a Replevin. 
Vide Phader, (3 K. 6, lc.) 


—— of a Reco2d. 
e 1G.) + 


(A) Rent. 


ENT i is a Sum which the Tenant renders out- of the Profits of Lali 
or Tenements, which he enjoys. Co. L. 17. 


(B) Reſervation. 


(. 10 How it may be Ade. | | 


NENT may he reſerved annually, or. every 2d or 3a Yar. Co. Z. 
8 


So, it may be reſerved upon a Tae. of Lands. by! Parol, or Deed p = | 


OL, 142. b. 143. 


But, if a Man makes a Feoffment, or a Tenant for Life, 95 r Years grafts 
all bis Eſtate, he cannot reſerve a Rent without Deed.. 2 Rol. 448. H. Tit. 
$. 216, 


Nor where a Catweyance enures by Way of Range: : As, 0 pon a 
Surrender, Releaſe, Sc. 2 Rel. 445; 4 


| (B-2.) By what Words. 1 


A Rent may be 1 by the Word Reſer vando. Co. L. 47. a. 
Or the Words, reddendo, ſends, faciendo, &c. Co, L. 47. 4. 141.6, 
Inveniendo, dummodo, Fe. 
i 80 a Demiſe, provided that * RG ſhall pay,” is a good Reſervation. 
2 Rol. 449. J. 
Or, if : Man, D Conſideration of Rent aftermentioned lets, and the Leſſee 
covenants to pay ſo much Rent, without any Reddendum, it will be a good 
Reſervation, R. 2 Rol. 449. J. 40. 

So a Deviſe upon Condition that he pay Yearly ſo much to A. will be a 
Rent to him, and not a Sum in Groſs. R. 1 Leo. 137. 


(B. 3.) Out of what T king... 5 


Eyery Rent nay to be reſerved out of Lands and Tenements, TYP are 
manurable, and upon which the Leſſor may diſtrain. Co. L. 47. a. 142. 4. 
| 80 out of a Demiſe of the Veſture, or Herbage of Land. C. L. 47. a. 
42. 4. 


Or Grant of a Reverſion, or Remainder, for the Poſſibility that it nay come 
into Poſſeſſion. Co. L. 47. a. 


: Or a Conveyance by Way of 'Uſe; for by the St. 27 H. 8. 10. The Poſ- 
Try > executed to the Uſe. R. 2 Co. 54+ 4. 72.6. 2 Rol. 448. J. 10. 
73. 3 


N * it may be reſerved upon a Grant of a future Intereſt. 2 Rol. 446. 


N. a Rent cannot be reſerved out of an incorporeal Inheritance: As, out 
Avon. Advowſon, Office, Ge. Co, L. 47. 4. 142. 4. 144. 4. 


Vox. V. 


Sh Or 


= 1 
or 4 Fair, Market, Liberty, or other Franchiſe, or Privilege. C. I. Ne 


47. @. r 2 | 517 Ow 
Or ol of Fakes. © Co. L. 47-4. R. 2 Rok 446. l. 35. the 
A Corody, Mulcture of a Mill, Sc. Co, L. 47. a. oil 28, 

So Rent cannot be reſerved upon a Releaſe of a Right to Land. C.. J. Car 
144. a. | | | 161 
If Land and an incorporeal Thing be demiſed together, rendring Ren- 8 

it ſhall iſſue wholly out of the Land in Point of Remedy. 2 Cro. 453. 2 N. ceſſc 
5 - Re fs To | 8 

| 8 if an incorporeal Thing only be demiſed, the Rent ſhall not go th it ge 
the Grantee of the Reverſion without expreſs Words; for it is not incident 95 

to the Reverſion. Co. L. 47. à. 134 . 0 | 45. 
Vet, if Rent be reſerved upon a Demiſe for Years of an incorporeal Iphe. C 

ritance, as Common, Tithes, &c. Debt lies for it, in Reſpe of the Con- 214 

tract. Co. L. 47. 2. e * | C 

* By the St, Qtherwiſe upon a Demiſe for Life.“ Co. L, 47. a. 05. 


Das 2 38 oo Rent deſcends to the Heir with the Reverſion. " Semb. 2 Sau. 304, s 
Renton aDe- * And, if the Term be aſſigned, Acceptance of Rent from the Aſſignee b Ren 
tte tor ute. the Leſſor. Semb. 2 Sand. 304. Ray. 195 IT + 8 
So, if the Demiſe was of a Barn, or Land, with Tithes, and the Tithe bet 
are evicted, the Rent ſhall be apportioned; for it was greater in Reſpett of Cont 


the Tithes. 2 Cro. 453 · — 2 Sand. 304. 1 F 8 
u fa 285 in 
(B. 4.) Of what Thing. CE un 

Rent may be reſerved not only of Money, but alſo of any other Proſt, B 
which lies in Render. Co. L. 142. a. | go t 
As, a Roſe, Pepper, Comine, Wheat, Se. Co. L. 142. 4. 25 


So, of a Horſe, Hawk, Hen, Capon &c. Co. L. 142. a. 
Of Spurs, Bows, Cc. Co. L. 142. 2. | 
So, of a Journey Tempore Meſſis, or Labour by the Leſſee, or with a Halt 
Se. 2 Sand. 165. 8 SEL, | 
But it cannot be reſerved of Parcel of the Profits demiſed: As, reſerving 
the Veſture, or Herbage of the Land. Co. L. 47. a. 


(B. 5.) To whom Rent ſhall be clothed. 


If the Reſervation of a Rent be general, the Law generally direds it a- 
cording to the Intent and the Nature of the Thing demiſed. Per Hi, 
1 Feats 3030... . | : ; 

As, if Tenant in Tail demiſes for Years, rendring Rent to him and Þs 
Heirs, this goes to the Heir in Tail. R. 1 Vent. 162. | | 

If Tenant for Life, with Power to make Leaſes, demiſes, rendring Rent 
to him, his Heirs and Aſſigns, it ſhall be adjudged to him in Remainder. . 
8 Co. 70. . I Vent. 162. g | ; 
If a Copyholder, by Licence, leaſes, rendring Rent to him and his Wh, 
and his Heirs, where by the Cuſtom the Wife has her Free Bench, the Wie 
ſhall have the Rent, as incident to the Reverſion. R. 1 Vent. 163. 

If Leſſee for 100 Years makes a Leaſe for 50 Years rendring Rent “ 
him and his Heirs, it ſhall go to his Executor or Adminiſtrator. Per Hal, 
1 Vent. 162. | | 


So, if a Man ſeiſed in Fee lets for Vears, rendring Rent during the ” 
to him, his Executors and Aſſigns, it ſhall go to his Aſſignee, or Heir; ay 
Intent appears that it ſhall be paid during the Term, and the Law d * 
* f | I | + . 8 - * 


- 


N. 
06.9 But no Mention in Roll 4 50. and Owen, that the Reſervation was during 
tbe Je 


5 R. acc. Cro. El. 832. 5 Co. 111. Mallory's Caſe. Acc. Cro. 
Car, 289. R. Lat. 255, 264. K. per tot Cur. 2 Sand. 370. 1 Vent. 148, 
161, Ray. 213. 2 Lev. 13, - : 5 

So, if a Biſhop lets, rendring Rent during the Term to him, or his Suc- 
cefſors, in the Disjunctive. R. 5 Co. 111. 6. OS 

80, if Tenant in Fee lets, rendring Rent generally, without ſaying to whom, 
it goes to his Heir, Co. L. 47. 4. Per Kingmill 21 H. 7. 25. 6. Per Cholm- 
5 27 H. 8. 15. & Dub. per Knightly, 27 H. 8. 16. a. Per 2 J. Dy. 
46. . Dub. 2 Rol. 4 50. l. 20. . 

Or, rendring Rent to him, or his Heirs, in the Disjunctive. Cont. Co. L. 

. | 
** to him ſo much Money, and after his Death, a Roſe, &c. to his Heir. 
Co. L. 213. 6. | 


Rent to his Heir. R. 2 Rol. 447. J. 10. Cont. Co. L. 99. 6. 143. 6. 213. 6. 

80, if Tenant in Tail lets, rendring Rent to his Heir, it will be good; for 
he takes by Purchaſe after the Death of the Donee. D. 2 Rol. 447. I. 15. 
Cont, Co. L. 99. b. Acc. Hard. go. + | 

80, if Tenant in Tail to him and the Heirs Male of his Father, lets, ren- 
ding Rent to him, his Heirs and Aſſigns; the Rent ſhall go to the Heir 
Male of the Body of his Father, tho' he be not Heir to the Leſſor; for it is 
incident to the Reverſion, R. Hard. 91, 95. 

But, if a Man lets, rendring Rent to himſelf, without more, it does not 
go to his Heir. Co. L. 47. a. Per Moile, Lit. cant. 10 Ed. 4. 18. 6. Dy. 
46.4, 2 Rol. 4 50. J. 25. | + 

Or to him and his Aſſigns. Co. L. 47. g. 

Or to him, his Executors and Aſſigns, it does not go to the Heir, or 
Executor, but determines upon the Death of the Leſſor. R. Ow. 9. Cre. 
El. 217, 2 Rol. 450. J. 27. 12 Co, 36. Semb. cont, 1 Vent. 161, 2. 

Or to him and his Aſſigns to have an Herzet, or 405. at the Election of him, 
1s Heirs or Aſſigns. R. 1 Med. 217. * 5 
Or to him and his Executors. Co. L. 47. a. | 

8o, if the Reſervation be during the Term to himſelf and B. and the Survi- 
vor of them, it does not go to the Heir; for the expreſs Mention of him 


00 Car. 290. And upon Error it was compounded. 2 Rol. 450. J. 50, 
01, 309. | K 
Yet on a Grant of Copyhold, rendring to the Lord ſo much Rent ef Servitia 
mnſueta, the Rent goes to the Heir. R. 2 Rol. 450. J. 40. 


3 a Rent cannot be reſerved to a Stranger. Co. L. 47. 143. 6. Lit. S. 


d the Wife. 2 Rol. 447. J. 32. Jon. zog. | 
do, if before the Statute V. 2. 13 Ed. 1. he had made a Feoffment to 
old of him and his Wife. 2 Rol. 447. J. 45. | 


- 


. L. 21 3. 6. | | 

| $ he reſerves Rent to him, or his Heir, it will be good. to him for his 
* and void to the Heir. Co. L. 214. 4. 3 | 
| „i a Man and B. his Son, reciting that B. is his Heic apparent, let for 
eus, to commence after the Death of the Father (who was ſole * 
| | rendring 


© whom. R. cont. 12 Co. 36. Cro. El. 217. 2 Rol. 450. J. 30. 451, l. 10. 
: and the Caſe 2 Rol. 451. is faljely reported, as appears Lat. 99. 


| $0 a Reſervation to the Heir will be good, without reſerving the Rent to 
himſelf: As, if a Man lets for Years to commence after his Death, rendring 


and B. ſhews the Intent that no other ſhall have it. Per 3 J. Berkley cont. 


As, if a Man reſerves Rent to himſelf and his Wife, it will be void, as 


So, if he reſerves Rent to his Heir, without ſaying to him and his Heirs. 
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| RN RENT. 
rendring Rent to the ſaid B. it will be void; for a Refervation to him by» 
his proper Name, and not to him, as Heir, is the Ow as if it Was 0 
Stranger. R. 2 Rol. 447. 1. 20. 
Vet the King may make a Reſervation of a Rent t a Stranger. 2 N 
447. 1. 35. Semb. Co. L. 143. 6. | | 
So a Man may reſerve a Rent to himſelf for his Life and a different Rent 
to. his Heir. Co. L. 213. 6. 214. 4. 


(B. 6.) Rent follows the Nature of the Land 


| The Rent reſerved follows the Nature of the Land, and therefore, if tw 
Joint- tenants let by Deed. Poll, or Parol, ny Rent to one, it ſhall 20 
both. Co. L. 47. 2. 

If two Joint-tenants let by ] Deed to A. rendring to them 104. fer 4 ad. 
only. One ſeals the Deed, the __ ſhall be but of a Moiety, rendring oi 
$8. per Ann. R. 2 Rol. 4 453: 2 
If a Man ſeiſed as Heir of the ber of his Mother lets, rendring Rent tohin 
and his Heirs, it goes to the Heir of the Part of the Mother. Hard. 9. 

So, if ſeiſed of Land of the 12117 or ge I, it Boes to T 
Wee Son. Hard. 8 wy 5 5 , 


- 


. 7. ) The Reſervation hall be certain, 


80 hs Reſertaiion! ought to be certain; for, if a Man demiſes at WH, 
rendring Hecundum Ratam 181. per Ann. quamdiu the Demiſe continues, i 
will be void ; for it does not appear what ent he n pay in certain, qi 
what Time. R. 4 Mod. 79. 1 Sal. 262. 

So, if the Demiſe be of ſeveral Houſes rendring” 57 Rent, viz, * 
Houſe 205. for another 40s. and for another 40s. with a Clauſe for N. 
Entry upon Non-payment of the fame Rent, or any Part, it will be an in. 
tire Rent, Fand the 072. cannot make a Severance. + Na. 448. J. 30. 30 
34. 6. R. cont. Mo. 52. 

But a Leaſe of 3 Manors, nbi for one 5 J. for Scher 61. for anot 
101. with Condition of Re-Entry for Non-Payment of any Parcel, makes &- 
veral Demiſes, and ſeveral Rents, for which there ſhall be ſeveral Avowrt, 
Dy. 309. 2 Rol. 448. J. 20. 5 Co. 55. 

If a Leaſe be by a Huſband, rendring Rent to him for Life, Me to hy 
Wife for Life, it will be a x Reſervation writs dy the Life of the Survivor, 1 
Mo. 876. 


(B. 8.) How the Rent ſhall be paid. 


So, if a Man demiſes for 5 Years, rendring er” to be paid by equal Pu- 
tions during the Term, it ſhall be paid Yearly, tho' that Word was omitted. 
2 Rol. 449. 1. 50. 

Or, rendring'Rent, to be paid at the uſual Feaſts, without aying which 
it ſhall be conſtrued at Michaelmas and Lady-day. R. 2 Rol. 450. |. 5. 

Or to be pla at ſuch Feaſts, without ſaying equal, it ſhall be paid equi. 
2 Rol. 450. J. 15. 

Or to be paid at ſuch Feaſts, without more, it ſhall 1 paid yearly during le 
Term. 1 Sad. 310. 

So, upon a Leaſe rendring Rent to be paid quarterly, it ſhall be paid en 
ag, tho, the r do not end at the uſual Feaſts. 2 Rol, 450- * 


* * 
4 - 
þ 4 " * — o 4 * 8 % 4 
* "  » . 9 # CY ©, > * + p 
„ * 1 # a % * 4 — 7 * oy 4 n P 
4. I . \ 1 
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. 9.) At what Time: 
Demiſe be, rendring Rent at Michaelmas, or 0 many Days after, 
n the laſt Day, which is the legal Time of 222 R. 


Vide Po (D. 7.) 
10 ay che Leſſor Pg before the laſt Day, the Heir Mall have the Rent. 


10 Co. 128. 6. 
R. n= . Michaelmas, before the laſt Day B. 


ve the Rent. 10 Co. 129, 2. 
wo” a Bond be to pay an Annuity to B. for his Lis. at Michaelmas and 
Day, or in 30 Days after ſuch Feaſts, and B. dies after Michaelmas, and 
ri o Days; the Annuity determines, and there ſhall be no Payment at 
haelmas. R. Cru. El. 380. 
** if a Leaſe be for 50 Years, if the Leſſor live ſo long, rendring Rent 
Michaelmat or 30 Days after, and the Leſſor dies after Machaelmas within 
% Days; the 812 for that Payment, is diſcharged by the Act of God. 
I Go. 127. Cro.. 310. 
if Rent 3 reſerved payable at ſuch a Day, and the Leſſor dies the ſame 
Jay after Noon; it ſhall be paid to the Heir, or him in Remainder, not to 
Executor; for it was not due till the laft Moment of the Diy. R. Sal. 


578. 4 tan | 
"Bat, if the Tenant pays the ſame Day befars the Death of the Leſſor o a 
im in Remainder, the Executor ſhall be aided in Equity. R. Eg. Ca. 21. 2d Pert of 
80, if the Leſſee pays to the Leſſor, or tenders his Rent at any Time of W © =” 
he Day, or at Michaelmas before the 30 aye after clapſe, the Leſſor ought to | 5 
Wccept it. 10 C. 127. 6. | | 
So, if Rent be reſerved yearly during the Term leben of o 
Days, and the Term ends at Michaelmas, it ſhall then be due before the 4 
o Days, otherwiſe it would not be paid yearly. R. 2 Co. 227, 233, 310, L. 
e.1 1 Bal. 1. 4 
NETS ofa Rete des after a Term for Vears, rendring Rent by 7 
early cum Reverſio acciderit, the Rent does not begin till the Term expites. | 
7s Refervation be of a0 Heriotafier'the Devthiof the Toth or of a = 
n! Tepee Meſfis, without limiting when the Reſervation commences; 3 


de Heriot ſhall not be paid, if the Leſſee dies before the former Term ex- 993 
res; nor ſhall a Ji be performed till the Reverſion falls into Poſleflion, | 4+ 
fer 3 J. p rer * | =" 
© The ſeveral Kinds of Rent, A 

| p ohh J 

"HERE are - heck Kinds of Rent; Rent-Service, Rent-Charge, and G14 19 3 4 4 | 

» Rent-Seck, | Lit. Sec. 213. . * nn 
Rent-Service is whe a Tenant holds his Lana: by Rent and Fealty,. or any 1 

T Service. Lit. Set, 122, 213. „5 ©. 


Nee thee: ure Emptores Terrarum 18 Ed. 1. If a Man had made. 4 r * 1 
eoffment Deed, oor Deed, rendring to him and his Heirs a en 


= 
j : * a we Weg „ „ * = 
* is was 'Rent-Service. Lit, Sec. 216. Ly „ 
80, if 1 4 f 1 1 Sx. * . = 
tl he had reſerved no Rent or Service; for the Feoffee, of Courſe, tad.” 277 
* | * „ 
29 5 Ag wrt - hi ir he eee amount OW, 
_ W 5 ar. - 4 % " Ws FE 1 * * F * 4 
.Þ 2 75 2 1 "eb 4 48 L d a2 
* 4 0 5 e "a * 4 N = 
Vow | = Hi. | ut | . uk 3 A 0. 
— r e 4 
2353 | fg Ugh, © ins 4. 
; | g | ; * CA 1 575 "VE! * 5 1 wh ” 14. 
% .* 8 fi : 
os 


n 


; 3 Cc. and therefore now, not any Rent reſerved upon the Feoffment, but the 


* 


* 
+ 


But he that Statute it was . 2 = 0 teneat 1 Domino Capi tal 


. _ "Rent, which the Feoffee pays to the 1270 Paramoun,, - is the Rent.Serig 
1 Seck. 122, 140, 217. 


another, or for Years, rendring Rent, and reſerving the Neverſion to himſelf 
this is a Rent Service; for Fealty i is a Service wennn to the n Li. 
See. 214, 215. 5 

S8, if he makes a Gift i in Tail, wichdot L of a any Rent, for the 
Donee ſhall hold of the Donor in like PURSE as he holds. oyer. G. J 


| COR, if he makes a Leaſe for Life, or Years, without a a Reſerin 


Co, L. 143.4. 
So, if the Donor or Lally = the e tho * ad not the i imme: 


Ia. Nee n : As, if he makes a Gift, or Leaſe, rendrin Rent, . Remain. 


X. 7 of der to another in Tail, or for Life, the Reverbon to bat Gee 


80, if the Donor, or Leſſor, grants his Reverſion to another, the Grants 


9 has the Rent as a > ater” a" ny the _— 18 8 the Reverſg, 


Lit. Sect. 228. 99 


r 


— 


0. 20 "If the Kane ns ih theLondof bis Tenant v was e i? od forall Sen 
Rent of, 
| other Services, Maes 
web Ws it may —4 — hee — a Fler, or Co l + 2 . 19 
5 And bing uſually; paid in Silver, it was called White Rent, and the Rex 
ba in Pepper, Cummin Gc. Black Rent. 2 If. 19. 
And 14 wo — * Rents. of Freeholders: and Copyholders are afliſed, or it 
——_ toa ee n a of the ar, RO le A of i, 


2 Inſt. 19. Nene | * (VV 


(6.3) If upon „ the ſame Rent be N which — oper! 

2 Farm of the ſame Land, or the fourth Part af t ſhall be called a Fee-fans 
TOY Rent. 2 Haft. 44. G. L. 143. 6. Y 

If the King grants Land in * without any Reſervation of Rent 
the yearly Rent ſhall be paid. Mo. 168. 

Ik he reſerves an expreſs Rent, it will bis x-Pes-Farm Rent. I. 16 
_ © The Rent reſerved upon a Farm by the King was uſually paid in Prov- 
ſions for his Houſe, Hl 6 de Tu 1 1. ben it was nee to Money. 
Mad. 186. 

So, if the King reſerves a 8 or one he. gravted to hiva out of Lal 


| 5 | - Rent, it is called 2 Quit-Rent ; 1 e the U 3 in n of i, is quit fon 


» 
I 


Herd. 388. 
it will be void. Mos. 168. 


If a Fee - Farm Rent be. reſerved to the King upon Condition of Re-Ent 

' for Non-payment, and the King grants the Rent to A. in Fee; if the kat 
afterwards be not paid purſuant ta the Condition, the King ant re-enter; 
ar his Grant to A. would be defeated. R. Cro. El. . pe: 1 


5 Wits whole Value is preſumed to be reſerved. * a. MA 
25 2 „ by che lame 
Waste to allow ſo much at every Payment for bring 0 
2 nge be recouped as a Diminution, or 3 K. the _y hops 8 
TE * pant for Allowance. R. 2 Cro. "3+. Tie 


— 


80 now, if a Man makes a Cin in in Tal, leaſes for Life, for the Lie of 


it will be extinguiſhed by Unity of 'Polſeſſipn, being in che Nature of a Rem. 
If * be granted in Fee-Farm reſerving, the wich Rent to a rugs 
Bat Part may be to the Kiog, and 74 Part e 4 Stranger. Mb. 108. 


All Lands granted in Fee - Farm are held in Socage, and not ina 


To Re 
may diſtr. 

So Ren 
without { 
L. 143+ 4 


But a! 


able as al 
235, b. 


A Ren! 
with Diſt: 


R * N . 
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0 Mens, Seis Diſtreſs i is incident; for, for every ann a Man (. 47 
may diſtrain of common Right. Co. L: 142. a. Vide Diftreſs, (A. 1. B. 1. ) Rent Service | 

& Rent-Service is incident to the Reverſjon ; for if the Reverſion be granted 5 
without ſaying cum Pertmentits, the enn, ſhall have the Rent alſo. Co, 5 . 
L. 143- © > 148. Es . 


But a Rent reſerved upon a Leaſe at Will is not a "PS «9 tho the (c. 5) * >, 
Leſſor may diſtrain for it of common Right. Co, L. 142. 5. ele en. "Fu 

80, if a Tenancy comes to the King by Fine &c. the Res is not a Rent- Se. 22 
gervice, but is diſtrainable of common Right; for it is not the Act of the . , o_ 
Lord, but of the Tenant only. R. 1 And. 160. * 

So, if Lands, Parcel of a Chantry, are held by Rent and Fealty, and upon = 
Diſſolution Sc. the King grants them, the Patentee ſhall not hold of the firſt __ ++ 7... +4. _— 

but of the King: Yer the Rent-Service (before due) continues par- 

able as a « Rent-harge diſtrainable of Common Right, R. 1 And. 45. . 3 5 
wt WW 70 | | 


(C. 6.) Rent Charge. 1 A 2 


A Rent-Charge is when Rent is granted out of Land, which is charged 
with Diſtreſs for the ſame Rent: As, if a Man ſince the St. Quia Emptores ea“ 
Jerrarum 18 Ed. 1. makes a Feoffinent by Deed, reſerving Rent to him and tion. 
bis Heirs, with a Clauſe of Diſtreſs. Co. L. 143. b. Lit. Se. 217. 
Or gives in Tail, or less for Like, or Years, Remainder in Fee. Lit. Se. 2 
217. 8 Wh, 1 
Su it by any Deed, zndenttd, or Poll ; for were by his Acceptance 9 
grees to the Rent. C. L. 143. b 1 
80 if a Man grants a Reverfion or Remainder of Lands in Fee, reſerving . | 4 
Rent with Diſtreſs. Co. L. 144. 8. 


Or conveys Lands by Bargain and Sale, or otherwiſe, by Way of Uſe. 1 


L. 144.4. Vide Ante, . 3. [. _ 3 
S0 a Man may have a Rent-Charge by Preſeription. O. L. 144: 4. By Heere 64 * | | 4 
49 9 3 

0 if a Man ns ou of ach Land a enen Reht wht « Clauſe of Di" APO —_— 
Rirels, Lit. Se. 21 | Tay By Grant. _— 
Tho' he adds a . — that it ſhall not charge his Land; for that would _ 


be repugnant. Co. L. 146. 2. 5 

ion if a Man binds his Land to the Payment of Rent, it will be a Rent- 

targe ; tho there be no expreſs Grant of Rent. Co. L. 147. 4. 

80, if a Man grants by Deed, that A. may diſtrain ſuch Land for a Rent, 

on a Rent-Charge ; ; for the Land is charged with i it by Way of Diſtreſs. 
221. 


Or fays, r max id fo much per du. ſhall diſtrain tor it 
the Manor of D. Lit. Sec. = A 


eb if he binds his Manor with a Rent to be diſtrained by the King 8 
ra if; for the King's Bailiff is named but as a Servant to him; and in 


3 can'do it by a Servant, may: do it by Himſelf, or another. Co, L. : 
47. 4. 


| . | 1 

up; if he grants a Rent out of B. and by the fame or another Deed + Is 

| on be may diſtrain for it in other Land; it is a Rent-Charge which ihe,” at) 
Piat tho*z Diſtreſs be in other Land. Co, L. 147. 4. Ig 15 pz. . 

at he binds his Land and Goods upon it fo the Payment of a Rent,” It. . << 

Wer Rent-Charge, tho 2 Nothing of Diſtreſs, Co. L. 147.4. 1 ra ogg 


:, e 
80. 1 OE i . 2 * 7. J 
f > — . 


4,9 
, 0 ? . F Ls 
"EE" - i 4 w—_ —_ i K . ann & » 
l 253 Sn RCs Ds OTE to rn "+, KO IS UCC OR; 4 * 
| 15 r OR CS een een 
r SO LS SEES CO CIT IO 
F Ow EAT n 1 bh * 
. a; N 22 . 1 


. Grant during the Term, if A. lives 84 for he cannot ſay tt le. 


(C. 9.) 


4 
Wy 
» 


5 hy, mnt \ by:Deed, out of Land, without a Clauſe of Diſtreſs, it. Sell. 218. 2Þ 


FS 
„ 
1 


i will'be a r tho ona Charge 1 87 any Land. R. 1 


20 Acres, the Grantee ſhalt have 207. per Ann. Co. L. 147. 6. 


Loeſſee, or whatſoever Hand the Land ſhall come to; B. ſhall have the Rex 


. terwards expreſſed, and it is not expreſſed afterwards when it ſhall commend, 


_ commence at t Time. 


| u * nA 
0, if he deviſes a Rent, with Power to diſtrain for i it at is uſual + 


es if it was by Deed; fora Clauſe of Diſtreſs only: 4 is not fol 
to create a Rent-Charge in a Grant. Mo. 592. 

When the Grantce may ele to take 1 it as a Rent-Charge, ot as an Ant 
ty. Vide Anmuty, (C. 1, &c.) 

If the . mee a Rent of 20s. we lo 


' If a Bargainor and'Bargainee of Land join in a Grant of a Rent 
before Inrolment of the Bargain and Sale, it ſhall be the Grant of the Bury! 
nor and the Confirmation of the Bargainee till Inrolment, and afteryyy 
the Grant of the Bargainee, and the Confirmation of the Bargainor. C, Ly 
147. 6. | 
If the Grant be out of a Freehold; and Term for Years, it iſſues be 
out of the Freehold: only, tho' the Term is charged- with Diſtreſs, C 
147. 6. 

And, if he avows for a Diſtreſs upon the Term, he muſt plead the Gra 
of Rent out of the Freehold only. R. 7 C. 24. 6. 

If the Grant be of a Rent out of a Term to A. for Life, he muſt plead th 


ſeiſed of the Rent for Life. Co. L. 147. 6. R. 7 Co. 25. 2. 

If the Grant be out of Land to A. of a Rent, which he had by the On 
of his Father, it wilt be a Grant of a new Rent; tho he never had ty 
Grant of his Father. 2 Rol. 423. I. lt. 

So, if a Man recites a Grant to A. of fack's Rent for Life, and afteru 
ts the ſame Rent after the Death of A. to another for Life, it will be: 
Lox Grant to the other, 0 there was ot any Rent granted (0 4. 2N 

4. . 10. 

* if he lets for Life rendring 50 per Arn. and afterwards grants the 
Rent to B. for his Life to take out of: the fame Land by the Hand of th 


for his Life, -tho* the Leſſee dies before him. 2 Rol. 424. I. 5. 
If a Grant be of a Rent-Charge payable at Z and Michaelmas as i. 


the Rent commences immediately. Semb. Jon.” 3444. 

So, if it be to commence an by Deed ſhall be afterwarks expeeſied, and et 
otherwiſe, and he does not make a Deed afterwards ; Per 2 J. but per Cl, 
it ſhall be void. Jen. 344. 

If it be to commence, as by Deed afterwards expreſſed, and not othervil 
and by a ſubſequent Deed he declares, that the Rent ſhall be paid, it ſu 


on. 344. 
If after a Grant of a a e, the Graitor conveys his Land to the 
King, Remedy does not lie by 53 upon the King. Sav. 125. 
But, if the King grants the Lands to A. the Diſtreſs is revived, = 
Grantee may diſtri forall the Arrears. Semb. Sav. wo 99 7 


3 (C. 9 9 A Rent-Seck. Nj N 
A Rent-Seck i „ when i e is incident 10 K. Yo: if a Rent be gud 


* .. 
We if a Man, fince the 8 Nis Emptores, eee. 
r N Lt. s | 8. 217: 


. 


we a l 
* 
3 


R K NT: 


Gehe in Ten, or ſor Liſe, Remainder in Fee, rendring Reat, without 
ae of 5 14 of the Dutch f Lancaſter 
the King grants arce t tchy o rendri 
T xs 2 will be 2 or in Groſs; becauſe the Tenure is of the 4 
ad the Rent is reſerve to. him in Right of the Duchy, which makes it a 
t in Groſs. Mo. 106. 
1 if a Man binds his Goods and Lands in ſuch a Sum yearly, if ſuch a 
"dition be not performed; after a Breach, it will be a Rent-Seck ifluing 
; of the Land, cho there be no Words of Grant, or where it ſhall be taken, 
„. 42. 
nende to A. in Fee, or the Lis with Power of Diſtreſs 
far ſo many Years, it ſhall be a Rent-Seck ; for the Freehold is Sect, and the 
iſtreſs is only appurtenant during the Years. Co. L. 147. 6. 
Ot, if it be r to two and their Heirs, with Power of Diſtreſs to One, 
all de a Rent-Sgok for the Whole; for it is entire, and cannot be Seck 
one, and a Rent-Charge to the other. Cv. L. 147. 6. 


Yet their Grantee, or the Survivor, ſhall have it as a Rent-Charge, Co. L. 
b. 
* Acres, with Diſtreſs in One, is a Rent-Seck. Co. Z. 


Gama 3 

0, on of one Manor with Diftreſs in another, 2 Rol. 423. J. 35. 2 
Or out of a Mill, per of him and his Heirs ; for it ſhall be under- 
to Gat i fall be Cid by him and bis Her on of hi Mil, 2 Rol. 423. 
La61 *>,; 

e if there be Teoant by Fealty and Rent, and a Grantee of the Rent, 
lung the Fealty to the Lord; the Grantee has the Rent as Seck. Lit. Ses. 
226. 
bo if the Lend grants the Fealey, Gaving to himſelf the Rent, he dall have 
the Rent as Seck. Lit. Se. 226, 

80, if a Reat-Service is reſerved, and afterwards the Land comes to the 


_ ſaving the Rent, it becomes a Rent-Seck. R. Jon. 234, 5. 

$, where a Rent-Service is reſerved, and afterwards the Land is given to 

the King, or other Lord, by Act of Parliament, by which the Tenure is 
"ar Hg there be no Saving for the Rent, n e eG. 
n. 235. 


(0) Remedy fo; Rent. 


(D. 1.) By Affe. 


]F a Rent-Service, on. Rees be in Arrear, | the Pany hes Rmady 
by Diſtreſs. Vide Difireſs, (A. 1, &c. B. 1, Kc.) 


Lord by the Star, of Diſſolution, or other Means, by which the Tenure is 
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he every one intitled to an Eſtate of Freehold, or Inheritance, in a Rent- - 


dervice, Rent-Charge, or Rent-Seck; if he be diflciſed of it, may maintain. 
a Vide Affiſe, (B. 2, &c.) | 
*. be Sit e. 8 ir r an Aſie, or for making D- 
cſs Vide Seifin, (C, D, E.) 


IF Man cbröcds the Means, . be dees. it 
will be a Diſſeiſin of the Rent. , by. 160. 6. * 


«ant, or any other, xeſiſt, and will not ſuffer a Diſtreſs, for Rent in Arrear, 


9 
von. V. * Co, L. 160. 5. 


As, it will de a Dificifin of a Rent-Service, or Rent-Charge, if the Tetre- . 


51 Or 


1 
) 


a— 


(D. 3.) 
What ſhall 
hy 


- * 


bo 
of 


r ⁵ UN T_T I 


Rn E N T. 
| Or - un e by which he cannot<ome to diftrain. 44 


p G4 
8 1 if de malle Robbe, after a Diſtreſs taken. Liz. "Ste. oy 1 
Ik a Stranger makes Reſcous in his Name. 1 Rel. 658. l. 35. 
Or makes Replevin by Writ, or Plaint. Lir. Sef?. 237, 238. 

FP. counterpicade the Title of the Plaintiff, for 1 17 160. 

a. + (tp. b, 
e i Ravi, aud fills . L. 466. 6. . 
80, if he foreſtalls, or obſtructs the Lord, &c. when be ie going vl 

Land to make a Diſtreſs, mA Fore, er Menace of Life or Member Li 

5 e 
80 & wilt be « Difcifin of « Ren- Ga, or:Reat-Charge, if the Teng 

' tenant makes Denial of Rent in Arrear, Wet Ren the La 

Lit. Seck. 233, 238, 239. | 
Tho! the Terr-4cnam be abſent from the Land at the Tia of h 

e O. Li. 

S0, tho' che Demand bo but of cs Tee nat u will be « eh 

"All. 1 Rol. 658. J. 27. 

"If by Word of Mouth be directe che Tenant, not to pay. Ny. l 

Co If he Lo not pay Pen Diſtreſs; for chat is « Denial in Law, 1 Rl bg 

15, 20. 
$5 Tactofare, of Foreſtallment, Sc. tom coming to the Land to mk: 
Demand, will be a Diſſeiſin of a Rent-Seck. 'Ca, L.,76168. 
So, if the Tenant pays his Rent to another Lord by Coercion of Did 
2ll be a Diff, if the Lord pledfes. G. L. za. 

But Payment of Rent to another, by Coercion, will not be « D 

2+ the Biotlon of the Lend: Co. L. 3 323. | 
So Denial of Rent by him, Wannen 

R. on. 414. 

if the Refuſal does not appear to be en Demand \ the Land 
Per 3 F. Ono. for, r N « Refulal, « « Dian { *be incu 


Ws . 
80 a Hove, Replevin, Tvcloſure, Denial, . A 6 6e u biin 
beſdre actual Seiſin of the Rent. Cb. L. 164. a, Vide Sein, (F. 1, G. 


* E I ſuſpended. ö Vidt 
Henin. j 


(D. 3.) By Das Des, r Re Entry. 


on there ſhall be Remedy. for it it by Dede, or Diſtreſs, Vide Dett, (% 
7:)—Difireh, (A: 1, 08] ** 

If an Eſtate be upon Condition that he y the Rent, how Remedy ſul 

115 e ne I broken, 2 de Condition, (0. 3. Ec. 


tb. 3.) Bd: in all Cuſts of a SubjeR, ebe Condition to be wil 
og IN for Non-payment of Rent, the Condition will cn de ue 4 the Rent 
duty. be not demanded. Co. L. 201.5. R. 2 Cro. #45. © 
Tho' ie appears that the Pane as mt read to piy, if « Demand 
. been made. 1 Rol. 458. J. 17, 22. 
Tho the Condition be upon a Leaſe for Years, , R. Hob. 331. R 1 
Or upon a Leaſe of Tithes, or other in ritance. R. Nb. 400. 
8. if there be a Leaſe, and a Nemine Penæ for Non: payment ol 
die Rent muſt be demanded, before he is intitled to che Nom! 


mf nr D. 7 Gs. 25. 3. Ea 135. Pal. 268, _ 


| > + % wa 
be a Coyenant, ar Bond for Payment. of a Sum in Groſs, if 

eb 8 paid. Per 2 J. 1 cont. 1 Rol. we . 5. 4 

80, upon a Bend. 10 perform all Covenants, Payments, &c, in ſuch an 
Indenture, he cannot align a Breach for Non-Payment of Rent reſerved by 
the Indenture, if be does not ſhew a Demand of the Rent, except where the 
Defendant pleads —— R. 1 Rol. yo. J. 20. Adm. Co. E. 829. 
4 the Bond be. y to pay the Rent, according to the Tenor 
of the Indenture. R. 1 Rol, 460. J. 50.. 

Or, to pay the Rent, if it be demanded. R. 1 Rol. 460. J. 45. 

80, if N Leaſe, upon Condition to be void for Non- payment 
of Rent, and afterwards grants the Reverſion, the Patentee ſhall not avoid 


be hee ce; 646k K. 4 Co. 73. 4. Mo. 205. 5 Co. 


himſelf cannot avoid it without a Shad if the Condi- 
for Nog-payment upon Demand, Dub. A. 210. 


Bit te the King ; makes a Leaſe, upon Condition to be void for Non-pay- (D 


205. &. . 12. 

15 1 #7 it is 158 3 in the Caſe of a Subject, if the Condition be ex- 
that it ſhall be 00 for e without Demand. 1 Rol. 459. 

32. D. 5 Co. 40. 6. Dal. 4 

So Debt lies for Rent „ Demand. K. 2 Rol. 427. I. 30. | 

Or, Diſtreſs ; for the Diſtreſs itſelf i is a cient Demand. R. Mo. 883. 

IJ Covenant, where the Covenant is expreſs to pay ſuch Rent. R, I Rol. 

159. J. 45, 52. 

And Debt upan a Bond to pay ſuch a Rent, K. Bob. 8. | | 

So, in Debt apon a Bond to 1 Covenants in an Indenture, if the 

2 — eads Performance, the Plaintiff may aflign a Breach for Non- 

the Rent, without ſhewing a Demand; for, if the Defendant | 

an N demanded, it 1 fl be a Departure. R. Cro. E.. 829. 

1 Ral. 460. J. 30. R. Cro. Car. 76. Hut. go. R. Hob, 8. 

80, if a Leaſe he, that upon Non- payment of the Rent at ſuch a Feaſt, 

ere Chall be a. Vemine Pane of 405. for every. Day that the Rent ſhall 

be in Arrear; one Demand i 18 * to intitle td 26 Newane * for 

every Day. R. Fal. 208. | 


So h ws Lok reſs when due. R. Cro. El. 209. rf 
Tho the Jury finds that Nothing: more is due than was demande 
des not help, if the Demand did not expreſs at what Time due, R. ( 


„209. 


So, 8 r Ann. and 3“ re wat in Arrear if he demands 
Ae a Ba Fl Per Rill A 94. 4 1 


But. a Demand by Attorvy is good. 
Tho' ie does nat hey Bis Name, ar Authority. 22 224. — 
a gut. the Parties, tho ELD the Tang: Co. L 


15 e at one Place or ae. it wa to be demanded at both. 


. „ 


2 


— 


1 
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4. 


ment of Rong, eg. a Demand is not neceſſary. R. 4 Co. 73. 4. Mo. Whea not 


Dann) wb of rc Rem th for, if he demands a Penny D. 5.) 


note or leſs, it will be ill. R. . 1 


\ 


by the Demand muſt be made at the Place where the Rent is payable, if (D. 55 


At What 


4 


* 


ay 


HS "TTL % 


Church. 2 Ret. 428, . 40. _ 
| 22 8 TIIY ae Ebert, ie ought to'be at his Palace there, 1 


4 201. 6. K. 14 37. 


| And at the moſt notorious Place A N As, if there be a Hug 
there, it muſt be at the Fore-Door of the Houſe. Cv. L. 201. 3. 
If it be iſſuing out of a Wood, it ought to be at the Gate, or molt on 


pon Way Gong Tg e 
I there be ſeveral Places equally notorious, has E 
at which he will make 4 3 * 

If Rent be reſerved by the King at the Exchequer, his Patentee mut, 
e the Land. Co, L. pt Goh E. 

But, King does not expreſs a f ayment, it 'onght to e 
paid to him at the Exchequer, without other Demand. r 4 

c 
be no One preſent. Co. L. 201. 6. 
Tho a Perſon be in the Houſe, it is not to go in. Ci. L. 20 
„ pay, at another Fin of che Houſe Land, ö. d 

$82, 3c... 

So a Demand at a Place, not the” moſt notorious will be no Demal i 
it be traverſed. C. L. 202. 24. 
As, if à Demand be at a Wood, where Land was alſo demiſed. Pop f 
or or among Buſhes, er in a common Way upon the Lu 

58 

If at a Barn, when the Leſſee is in another Barn demiſed. Poph. 1 

Vet, if the Party tenders his Rent to the Leffor Gr. it will be well i 
it was not in the moft Notorious Place. Co. L. 202. 4. R. 5G. 1 


(D.7.) So the Demand muſt be continued by a Space ſufficient for Receitd 


— 


At what time. the Money before the Setting of the Sun upon che laſt Day appointed ir 


Payment. Co. L. 202. a, 
EH Iſſue be, whether he continued half an Hour before the Setting al 
it is found that be continued only 4 Quartet, it is ſufficient, if that Spat 


_ was ſufficient for counting the Money; for this only is material. R. G5. % 


209. 1 Leo. 305. Lu. 1139. 

If Payment be at Michaclmat, or 20. Days after, the Demand ought ob 
opdn the laſt of che 20 Days; for 1 Demand at the Feaſt is not fufficied, 
. L. 202. a. R. Pl. cum. 172. 6, Semb. Dy. 142. a. R. 10 CG. 


8 129.4, 1 Leo. 142. Lut. 1139. 


4. 


If a Reſervation be of 207. fer Ann. when demanded, the Demand 
be upon the laſt Day of the Year. - Poſh. 37. 
If a Reſervation be, at ſuch a Day between 4 and 6 701 Meridin, 
Fan ee 0 
I 
But a Demand for Diſtreſs may be at any Time, where it is fd, tht 
if it be hot paid upon Demand, he may diſtrain. Co. L. 202. 4. 144-4 
So, where Payment | is at Mrchae/mas, or 20 Day s after, a Tender. at U. 
chaelmas prevents a Breach of the Condition. R. Tot 129. 4. 
Or at any Time within the 20 Days. 2 Lev. i 3 fe 
| Tho he pays to a Servant, who tenders the Mopey tothe Le -er 
mp R. 2 Leo. 131. Cn. Ei. 48. 


if « Reſervation be at Micherlmer, or fo many Days after, «0d wit 


venant to pay at Michaelmas ; Covenant lies, if it es? at the 


A 1 


— 


If payblo f. fin ihe Church of B. i ch he within and ity, 


-3 Led, 4, 
4220 Fler vr Fr yinent is expreſſed, the Demand muſt be upon the Lu 


n 1 | 4 


. 
kt 
* 


; Vor. 


NT. 


Or, if the Reſervation be at Michaelmas, and if it be not paid at Michael. 

, or within 40 Days after, that the Leſſor ſhall re-enter ; the Leſſor may 
have Debt, or diſtrain for the Rent, tho' the 40 Days be not expired. 2 Leo. 
131, 2 * 5 


(D. 8.) By Payment of the Sheriff upon an Execution. 


By the St. 8 An. 14. No Goods, on any Meſſuage or Lands, &. leaſed for 
Life, Years, at Will, or otherwiſe, ſhall be taken by Virtue of any Execu- 
jon, unleſs the Party, at whoſe Suit Execution is ſued, before Removal of the 


Goods by ſuch Execution, or Extent, pay to the Landlord the Arrears of 
Rent, not exceeding a Year's Rent, due at the Time of the Execution. 


And the Sheriff is impowered to levy the Money paid for Rent, and the 
Execution Money. | 

And if the Sheriff, upon Demand of the Rent, removes the Goods taken 
in Execution, before Payment of the Rent, an Action lies againſt him. 

So, upon Motion, the Court will direct the Sheriff to pay the Rent before 
the Execution is compleated. 55 J ö 

But by a Proviſo in the St. 8 An. 14. It ſhall not hinder the Queen in the 
vying or ſeiſing any Debts, Fines Penalties, or Forfeitures anſwerable to 


her Majeſty: But the Queen may levy &c, them in ſuch Manner as if the 
AR had not been made. | . 


Vide more boncerning Rent in Chanitery, (4 N. 1. Kc. — Cold, (k. 10, 
n) — Het, (A. 5, 7-)—Forceable Entry, (D. g.)—Parceners, (C. 8.)— 
Pleader, (2 K. 15, 19.—3 M. 25.) | | 


Avowꝛy koꝛ Rent. 
Vide Temps, (G. 14.) 


Vent ok Aſſiſe. 
EG, Vide Rent, (C. 2.) 


3 + ' Rene-Eharge. ty 


Vide Diftreſe, (B. 2.)—Pleader, (3 K. 18.)—Rent, (C. 6.) 


Fee⸗Farm⸗Rent. 
* Vide Rent, (C. z.) 5 | 
Nuit-Rent. ny o 
Vide Rent, (C. 2.) "Ray 
Vent⸗ Seck. 
Jide Rent, (C. 9.) 
Vent⸗ erbitte. 

Vide Diftr ſs, (B. 1 en, (C. I, . | 5 


«2 
Ps. 
w# 
-- 


K 


3 „ 


/% 
T 
a. 
* 
k 
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Px® 
2 


- : * * . - « * 


— 


R AB. Tl 4. —_ * Þ 
vu. Zh (G. „le, 60.1 0 
Veparabit. e 8 


| Fide Phader, (30. 5). 


* 


e Beparate non potult. 
Por Vid Plader, (3 O. 70 


28 


N Ip 8. A 1 
Vide ee i T, LON 


= = EC. 


TP 75 1 E A DD * k. 
Fide Plater A 180 20 70 


J ] * . os . 
s ; \ . . 
; » 5 4 * 

. 8 e * i * 5 * 

. ; » * 
* : 4 - 

as bo 4 cw » 
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(A) Foz what Things it lies. 
A Replevin lies, when Cattle, or Goods, are nia and impounded, 
and thereby the Sheriff is dene pos Pledges to deliver themi 
the Owner. Co. L. 145. . 
And Replevin may be made by Writ, or by Paint; By Writ, at the Con. 
by cies Lays 15 y Plaint, open the Se. Marib. Co, L. 145. b. "Vide Pludr, 
| 1 Kc. 
| . Replevin lies of all Goods and Chattels 8 taken. 
Whether they be live Cattle, or dead Chattels. . N. B. 68. D. 
Replevin lies pro Examine Apium. F. N. B. 68. bh: 
For Iron of his Mill. F. N. B. 68. D. ö of 
So, if Cattle, after the Taking, return to the Owner, he may hate * 
plevin for the wrongful T .F.. N. B. 69. H. 


So, if Cattle are taken Damage feaſant, and detained after ſufficient Ame, 
| he may have Replevin for the wrongful Detainer. F. N. B. 69,6. ol, 
80, If a bw, &c. diſtrained, as « Calf, Te, Repledig lies of the 
Ge. E. N. B. 69. D. Bal. 65. MT ISIS. 

So, if the Meſne puts his Cattle in the Place of hs Cattle of 5 Tenant 5 | 
val as he may, he may have Replevin for them; tho they never . 
. L. 145. 5. 1955 4. 18. 4. | | 


diftramed> 


ns KY 3 > WE 


4 


I N. | 
go Replevin lies; tho? there be an expreſs Grant that the 22 may diſtrain 


and hold the Goods againſt Pledges till the Rent be paid ; for Goods cannot 
by Grant be made irrepleviſable. Co. L. 14 5. 0. | 


(B) By. whom it lies. 


E, who brings a Replevin, ought to have the Property of the Cattle or 

Goods, in him. Co. L. 145.6. 

But a ſpecial Property is ſufficient. . L. 145. 1 

As, if Goods be in his Wem as a Pledge, or for the Manuring of his 
Land. Co. L. 145. 6. 

So a Lord may have a Replevin 25 the Goods of his Villein ; for his Action 
of Replevin amounts to a Claim, and veſts the Property in him. Co. L. 
146.6, F. N. B. 69. F. 

A Huſband, for the Goods of his Wife, taken dum Sola. P. N. B. 69. K. 

An Executor, or Adminiſtrator, for the Goods of his Teſtator. 1 Sid. 81. 

But, if Goods are taken out of the Cuſtody of a Villein, by a Treſpaſſer, 
the Lord cannot have * for the Villein had but a Right to the oods. 


1 
Fo p 


0 Agatnſ whom: 
EPLEVIN lies againſt him who takes the Goods. 
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And alſo againſt him, who commands the Taking ; as well as Tref- "= 


paſs, R. 2 Nol. 431. J. 5. 
Or againſt both together. R. 2 Rol. 431. J. 5. 8 


80, it lies againſt him who takes Damage feaſant, if he detains after 8 


Amends tendred. F. N. B. 69. G. 
But, if there be a Diſpute upon the Seiſure of Cattle in a Highway, upon 
which J * cation is made to A. a Stranger, who permits B. (upon Security 


given to him to return the Cattle to him, who has Right) to depaſture the 
Cattle in the mean Time till the Conteſt is determined, _ thereupon the Ser- 


lic againſt A. but he may plead Nan cepit. R. 1 Lev, 42. 
mined. Godb, 113. 


be afterwards imports the Goods hither. Per Pol. Sho. 91. : 
4 J 


0 When a Repieviti does not lie | 
UT a Replevin does not/lie: for Gaods taken in Execution. 


King, or of the Barons of the-Exchtq Mad. 672. Et quia Jvertf copta 
pro Debitis noftris non funt Replegiabitia WF) per Præceptum noſt#itm vel Baron', 


n deliberari facias Cc. 


But a Replevin lies againſt the King, if:Goodr he i in his Hanes. | Per Hide, | 


the Lords, 4 Ruſb, 1361. | 
a Replevin does not lie wept d by Warrant ef a Ji 73 of Peace, 
the . Game Sc. Sembs '2 Mad. Ca. 


— on 
| oy bs TY 3 CE SS 


* 22 


Nor for Goods ſeiſed for a Debt to the * „without Command of _ 


2 in ſcaccario fro, Ldeo Averia capta de rn pes Lond' in Wy- | 


vants of A. ſeiſe the Cattle for the Uſe of their Maſter ; Replevin does not 5 
80, if he ſtays the Cattle, paſſing thro' his Manor, fill the Conteſt deter. 5 
$0 Replevin does not lie apainſt” bim, wk talkes' Goods beyond Sea, tho w ; . 


8 


404 | =. # @% 8 VF 1. N. 
80 a Replevin by Writ ought not to be made before Pledges found to ie 
Sheriff. Vide Pleader, (3 K. 5.) | 

08 Sen So the Sheriff uſually takes a Bond. * 

Bond with And, if upon ſuch Bond the Party in Replevin does not enter his Plain ; 

ewo Securities the County Court, the Bond will be forfeited, | | 

- te 80 if, afterwards, he does not proceed in the Proſecution. 

87 11 C z. Or, if he be Nonſuit, or has a Verdict againſt him. Carth, 5 19. 

19. But if the Plaintiff in 7; ve enters his Plaint, and afterwards is reſtraing 
| by an Injunction out of ery till his Death, whereby his Plaint abatz 

the Bond will not be forfeited. R. Cartb. 519. | 


* 


Vide in pl. in Quay, C. 7.) 
See-, (B. 3) Replevin in County, (C. 7. —Plade, (3K; 
Homine Replegiands. | 
Vide Inprijinment, (L. 4.) 
REPLICATION 
Vide Action upon the Caſe apon Aſſumpfit, (H. 7.)— Arlin: 
mient, (I. 5, 6.—4 +. (B. 16, &c.)—Chancery, (N. — l. 
formation, (D. 6. Parliament, (L. 24, —Pleader, (C. u 


E. 37.—F. 1, &c.—M. 3.—2 E. 4.—2 L. 4.—2 W. ig 
20, 22, 23, 25-—2 V. 6, 8, 9, 10, 11, 13, 14.—3 L un 


: —3K. 24 2 5.)—Prerogative, (D. 75.) 
Double Replication; 
R k Þ O R 1. 

MPaſter's Nepoꝛt. 

| 4 Vide Chancery, (W. 2, 3.) 

R E PR IS A L. S. 
Vide Prarogative, (B. 4. 
R E P UGN AN C Y. 

Tide Abatement, (H. 6.) Condition, (D. 4, &c.)—Fait, (E. 104 
leader, (8. 23.) | | | 

KS Q V- 38-4: 


K-38 £6 © 4 
(A) When tt lies. 


x 7 HEN Reſcors lies, or not, upon a Diftreſs, Yide Diſtreſs, (D. 3, &c.) 
W Reſcous lies not only upon a Reſcous of a Diſtreſs for Rent Service, 
Damage feaſant, Debt, or Tax due to the King (of which Vide in Diſtreſi, 
D. 5.) but alſo when a Perſon arrefted by Proceſs out of a Court of the King, 
x other Lord, is reſcued. F. N. B. 101, 102. Reg. 117, 118. 


80, if a Perſon be reſcued, who is taken upon Hue and Cry, or other Con- 
npt. F. N. B. 102. Reg. 117, 118. 


Reſcous is, when 1 lawfully arrefted, or taken, is ſet at large wrong- 
F111V. Co. L. 160. 6. 5 | 
Jos lies, tho' the Proceſs be erroneous : As, if a Capias goes before an 
: iginal. R. Dal. 1. | 
80, it will be a Reſcous, if a Stranger, of his own Head, takes Goods 
liſtrained by another; tho' the Diſtreſs was wrongful. 
If A. reſcues his own Goods, for which there was no Cauſe of Diſtreſs, and 


alſo the Goods of a Stranger, for which it does not appear whether there was 
iſe of Diſtreſs, or not. R. 2 C. 568. 


- 


(B) When not. 


UT it cannot bea Reſcous, where the Man ſot at large never was in Cuſto- 
dy; for, if the Sheriff &c. be hindred from making an Arreſt, an Ac- 
tion upon the Caſe lies, but not Reſcous. F. N. B. 102. F. 

So an Action does not lie for a Reſcue, where there was no Cauſe of Ta- 
king: as, if the Reſcous be of a Diſtreſs made for Rent, where no Rent was 
due. Co, L. 160.6. Vide Diſtreſi, (D. 5, 9. | 

Or, if the Rent was tendred before the Diſtreſs made. Co. L. 160. 3. 

Or the Diſtreſs was made in the Highway. Co. L. 160. 6. 
Or of Goods not diftrainable by Law. Co. L. 161. 4. 


80, if a Man takes the Goods of B. and C. for a Diſtreſs, together, where 


2 no Cauſe for a Diftreſs ; an Action does not lic tho? B. reſcues the 


1 Rol. 673. J. 47. A 0. | 1 | 
Or the Goods of his Tenant and a Stranger for a Diſtreſs for Rent, where 


vo Rent is due; an Action does not lie, tho' the Stranger reſcues the Goods 
af boch. L. F. N. B. 102. E. | | 


(O) By whom it lies. 


[* be made of a Diſtreſs made by a Bailiff, or Servant of another, 
the Maſter ſhall have Reſcous 3 and not the Servant. F. N. B. 101, F. 
if a Man taken in-Execution be reſcued, the Plaintiff ſhall have an 
and not the Bailiff who arreſted him, 9, F. N. B. 102. C. Reg. 
meh R. per 3 J. 2 cont. Hitt, 98. Cro. Car. 10g. ö 


done to his Bailiff. F. N. B. 101. H. 102. B. 
Vor. v. 


1 Rol. 67 3. l. . — 


of a Franchiſe, or Liberty, ſhall have an Action for a Reſcuus 


5 L . But 
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MP R E 8 C OU 
But, if the King's Bailiff, or Collector, arreſts, or diſtrains for a Duty to 4, 
King, he ſhall have an Action gui tam; for the King cannot have it. þ 
N. B. 101. G. H. roa. A. B. G. 3 | 
S8io, if a Bailiff of a Sheriff diſtrains for the Wages of a Knight for Pu. 
liament, and Reſcous is made, he ſhall have an Action, for the Knight c, 
not have it; becauſe it is not a Duty from any · certain Perſon. F. V. 

102. D. N | 
80 a.Bailiff of a Franchiſe. 


5 EO” (D) Remedy foz a Reſcous. 
5 . x.) By Writ of Reſcnus. 


-F a Man reſcues Goods diſtrained, or a Perſon arreſted by another, he ny 
have a Writ of Reſcous, Quare cum IJpſe Bona &c. diftrixiſſet, & eadmin. 
parcare voluifſet, D. Vi & . Armis reſcuſit. F. N. B. tor. ' | 
| he may join an Aſſault upon his Servant in the ſame Writ, F N 
102. D. C ' Sy | 


(D. 2.) By Adtion upon the Caſe.· 


So, if a Perſon arreſted upon Meſne Proceſs be reſcued, an Action up 
the Caſe lies againſt the Reſcuers, by the Plaintiff in the Suit; for he ts 
the Loſs, and no Remedy againſt the Sheriff. R. 2 Co. 485, 6. 3 Bil 
. $00; x | 5 Re 

So, it lies by the Plaintiff againſt the Reſcuers, if the Reſcue be aſter u 
Arreſt upon a Judicial Proceſs; for it is reaſonable that the Plaintiff ſhoull 
have his Election to ſue the Reſcuers, or the Sheriff; for perhaps the de 
riff is dead, or inſolvent. R. per 3 J. 2 cont. Cro. Car. 109. Hutt. 98. 
And he may declare according to the Truth of his Caſe : As, that theR& 
cue was from the Sheriff's Deputy. R. 2 Gro. 242. | 
80, by the Sr. 2 V. & M. F. 1 cb. 5. ſe. 4. Upon Pound-Breach, « 
Reſcous of Goods diſtrained for Rent, the Perſon grieved may, by Action u 
the Caſe, recover treble Damages and Coſts againſt the Offenders, or any d 
them, or the Owner of the Goods, if found to have come to his Uſe, 1 
Poſſeſſion. Vide Diſtreſs, (D. 4)—Pleader, (2 S. 29.) | : 
But, if the Defendant be reſcued upon Meſne Proceſs, and the Sheriff retum 
the Reſcous, an Action upon the Caſe does not lie againſt the Sheriff, k 

3 Bul. 200, 2 Cro. 419, 486. Lide Eſeape, 0 


oy (D. 3.) By Indictment. 

So, if a-Reſcous be made upon a Diſtreſs &c. for the King, an Indidmen 
—_ . lies againſt the Reſcuer. F. N. B. 102.6. | 

1 oy; An Indictment for a Reſcous will be geod, tho' it does not ſay Vi 2 
| mis; for Reſcuſſit imports it. R. 2 Bul. 208. 2 Cro. 345, 473- 
Tho it does not ſay in what Place the Reſcous was, for it fliall be intendth 
where the Arreſt was made. R. 2 Bul. 208, 2 C. 345. ___ ' 
 '  » If it ſays, that, by Virtue of a Plaint before the Sheriff, he was lawfull u 
ceſted, it is ſafficient, without ſaying, that it was by Warrant; for a $® 
Warrant ſhall be intended, if he was lawfully arreſted. R. 2 Cro. 473 
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(D. 4.) By Return of Nęſcous. 


So, if a Reſcous be made upon Meſue Proceſs, the Sheriff may return, that 
e Defendant was arreſted, and ſeipſum reſcuſſt & non eſt inventus Cc. Kit. 
260. 4 R. 2 Cre. 419. Dub. 1 Jon. 201. 

Or, Quod ipſe et alii &c. reſcuſſerunt. Kit. 26 1. 4. 
80 the EE may return Mandavi Ballivo, who returned a Reſeous, R . 


p Rol, 457. J. 7, 10. 
And in B. R. Mandavi Ballivo itineranti, who anſwered that he was yy 


8 in C. B. for a Reſcous from the Bailiff is a Reſcous from 
* and ought to be returned as ſuch, 2 Ro. 456. J. 50. R. Dy. 


| ; upon a Fieri facias, a Reſcous cannot be returned. R. Sho. 1 80. 


80, if it does not ſnew where he was arreſted ; for perhaps it was out 

f the County. R. Tel. 51. Mo. 422 

If it ſays, that a Bailiff arreſted, and be was in Cuſtody of the Sheriff, and 

eſcued out of the Cuſtody of his Bailiff, it is r R. Sal. 586. 

If it ſays, his Father reſcued 4. ſuch a Day, and A. reſcued himſelf, 

vithout ſaying at what Time, it is bad. R. 2 Bul. 137. 

I he makes the Return of a Bailiff of a Franchiſe, he ought to ſhew that 
he had Retorn' Brevium. Cre. El. 781, 

And that the Reſcous was from ſuch Bailiff, 

$0, he ought to ſhew the Time and Place of the Reſcous. R. Pal. 563. 

And that «4 Perſon, to whom the Sheriff directed his Warrant, was his Bai- 

I, R. Sti. 1 . 

And for what Cauſe the Warrant was directed to him. R. Si. 1 55. 

But it is ſufficient to ſay, that he made a Warrant to arreſt, without ſaying, 

w Kilo, for the Word Warrant imports it. R. 2 Jen. 197. 

80, it is ſufficient to ſay that he was reſcued out of the Cuſtody of a Bailiff 

Firtute Warranti fibi facfi; for this is out of the Cuſtody of the Sheriff. R. 

2 Jon. 197. Adm. Sal. 586. R. 2 Lev. 8. 

That he was arreſted. in Cm predict, tho! it does not fay infra Ballivam ; 

bor it ſhall' not be intended out of it, if it be in the County. R. Tel. 51. 


bis 1 without ſaying, that he had Retorn' Brevium, for it ſhall be 


„ 781. 
dn den J reſcuſſerunt, without ſaying, et quiliber eorum ſe reſcuſſit, 
r Twiſden ; for it . Fee Affirmative. 1 Vent. 2 4 _ 
Ng he was reſcued from the Sheriff, tho' taken by the Bailiff, Sri. 


#19, 2Vent, 195, Sal. 586“ 


. 807:p a 
mY if he denies the Fact upon n he mal be diſcharged. Sal. 
8 not be diſcharged © . Aﬀidavit. 2 Fro _ Outs 

in may be tranſmitted to the Philazer, and Proceſs to 
T againſt the Reſcuer. Sal. 586. | 5 
CES But 


That he was reſcued from A. Bailiff of a Liberty, to whom he directed 
7 be Bailiff of the Sheriff, and the Words, of a Liberty, refeQed.* K. : 
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' The Return of a Reſcous ought to be certain : and therefore, if it Joes . O, , 
ot ſhew that he was in his Cuſtody, it will be inſufficient. ' be returned. 


If a Reſcous be returned, 8 goes « againſt the Reſeuer, 2 Cre. (D. 6) 
And when taken, the uſual Fine 1 in B. R. is 4 Nobles upon each, D. 1 


e = © a U 
But the Return in C. B. is traverſable. Dy. 212. 
cont. and it is not now allowed. 2 Ven. 75. 


80 in B. R. Dub. Cro. El 781. | 
And after Traverſe, he may be bailed. | Dy. 212. 4. ! 


1 en Bot Reſcous is not a good Return upon a judicial Proceſs : As, u 
= When E hnet = Satssfaciendum, or Capias Utlagatum for the Sheriff may rake By + 
3 turn. Comitatus, i R. 2 Cro. 419. 
13 2 * Nor a Reſcous of Goods taken upon a Fieri facies. R. 2 Rol 459. Ly, 
_ R. 2'Sand. 344- R. Lit. 296. 


3, 


but there in Marg, be 


R | 


=P * 
% ** 

3 1 
4 


_ Reſeous in Diftreſi, (D. 3, &c.)— | 
1 ä Phader, 23.29) © efcous in "TY 3 ) Juſtices, ANN 


* 8 R E S E R V SS © I. O N. 

q —_ 7 | 3 Vide Rent, (B. 1, &c,—O. 6.) 

1 N R S I D N GK. 
1 Vide Eſgife, (N. 4 Plau, (a8. 233 


EE  KRESIDUARY LEGATTBE 
_- | Vide Chancery, (3 G. 7.) ER 


RES 1 G NATION. 
5 1 Vide El, (N. 2.)—Fronchifes, . 30.) (A). 


0” . jo 


© RESPONDEAS OUSTER 
5 e 


rg Ss rI TUT ION 
| Vid Chancery, (4 M.)—Porceable is (D. 35 ber. * 
# fs, (2 A 


. 


* 


gt Temporalttes 
8 Nad Prerogative D. 24.) 


RESTRAINT. OF TRADE 
Tide Trade, {D. 1, Kc.) 
eee RESULTING 


ESULTING USE. 
Vide Uſer, (K. 7.) 


'E-S U MM O NS. 
Vid Abatement, (I. 32.)—Proceſs, (D. 2, 3.) 


* 


R E S U MP T ION. 
Vid: Parliament, (fl. 21.) 


F 
Fide a Ne, (K. 58.) 


- 


» 


R E 1. K I N G. 
+ Vide Efeape, CF 


<6. 


(4) Return of Writs and Pioceſs, to whom it 
belongs. 


* 


T Retara of all Writs and Pesch of Right, belongs to the Sheriff 
within his County, Skin. 414. 

e grant to any other to have Retorn' Brevium in a Coun- 
ty. 2 Infl. 452. 1 Vent. 406. 

A fbſequent Sheriff may make a Return of a Writ delivered to his Pre- 
deceſſor; for it is not directed to any one by Name. 1 Sal. 266. 

And if the King grants the Return of Writs in ach a Precinct to ano- 
er, the Sheriff remains Officer to the and the Grantee is but a Bai- 
kf of a Franchiſe and ought to make a Raden to the Sheriff. 1 Na. 119. 

But by Preſcription, or the King's Grant, a Hundred, or Franchiſe, may 
have Retory' Brevium within their  Precintt.. 1 Fent. 405. R. 1 Rel. 119. 
80, a Biſhop. 2 Rol. 202. J. 40. i 

So, an Honour. Hard 423. 5 

80, the Lord of a Manor. R. Hurd. 423. 
155 —— ſhall have the 


not expreſſed. I Eu. 4 


# 


* 


—— a incident, 


You. v c) Rene 


* * T 0 R N. 


() Remedy fo: entting 4 Fanchite, 


G. 1.) When it lies, 


F a Sheriff enters the Fraochiſe of him, who has Rerorm Brevium, to ch 

Execution &c.- an Aon upon the 2 lies in n Ven. 0 
R. Sho. 18. . 

And it is not neckilaty to ſhew a Title to Retorn' Breviam i in a his 
tion; but it is ſufficient to ſay, that he was ſeiſed de Officio Ballij Libertg 
and as Bailiff had a Right to the Return and Execution Vee R. Sh, if 
Vide Pleader, (C. 39.) 
So he need not ſhew that the Sheriff had Notice of the Grant; for it i 
* Record. : 06 1 Rol. $6 fe” 8 


(B. 2.) When now” ff 


LS Lf But upon Default of the Bailiff G. the Sheriff may enter a Pandi 
Sheriff enten and therefore if the Bailiff of a Franchiſe does Nothing upon the Sherif 
with a Nez Mandate, a Writ goes to the Sheriff Quad non omittat * 8 Like. 

mi. tatem by the Common Law. 2 If. 453. 
7 And this is now confirmed by the St. V. 2. 13 E 1. 39. | 
So, if the Bailiff of a Franchiſe makes an inſufficient Return. 2 Inft. 4 


6. 3) _ So, by the Sr. Marl. 52 H. 3. 21. and the Sr. WP. 2. 17. If the Balif 
Bog pH. Franchiſe does not make Replevin, nor anſwer, the Sheriff may enter th 
Nes emittas. Franchiſe without a Nen omittas., K N. B. 68. F. 2 Infl. 140, 194. 

So, if the King be Party, the Sheriff may enter the Franchiſe without! 


Non « omittas : As, upon Proceſs againſt a Felon. Pl. Cum. 216. a. 1 / 


[ 


406. ; 

Or the Proceſs u King Ghall be with a Non omittas. Semb. Il ce 
Bo a. 
380, is the Sheri 4e as 8 Jud ; As, "upon an Inquiſition for Wil 


for by the Statute he is commanded earl 4 Locum vohatum, 1 att 
406. | 
; for 1 5 leger Off, 


So, upon a Writ of Inquiry of 
| oft is neceſlar. ** 2 Rol. er . 5 *. 33. 


4. 


& 


TEN n © Return, yow n made. 


' . = e 
=. _—_ FT 


(GC be 9 At what dine; 


"HE Return of s Writ ouj Fo be wade before; or p06, the Dayal To 
turn ne in the WH Mad. Ca. 148, 159, 196, 2850. 
"Bir a'Renien which o be made air hs Day of Kew 


Mod. Ca. 148, 159, 196, 256. e 

So, if the Day of the Return be Sun „, and the Return, appears u K 
made, by the Record Tref. Trin. which is a oy it will be be bo 
Med. Ca: 148, 159, 196, 280. 

And in ſuch Caſe, it cannot be made open a ſubſequent Day E lud 
14 159. 
Aud the Court will take Notice of the Peſea. without Afſignment 9p 
| Record, Hes: Ca. * n 


' 


R E | 'D O R N. 


n (C. 2.) In what Manner. 


4D. 


63. 4. 


By the St. 12 Ed. 2. 5. The Sheriff ſhall put his Name to the Return, that 


the Court may know e Return it is. 


And in London, where there are two Perſons, both ought to put their 


Names ; for they are but one Sheriff. Hob. 70. 39 H. 6. 41. 


80, if 4 Return be by Coroners, all ought to ſign it. Hob. 70. It ought 
to be in the Name of All. R. 39 H.6. 41, Lide infra. 
But, if the Sheriff does not put his Name, the Return will be good, and 


the Sheriff ſhall be amerced. 1 Leo. 1 39. Semb. cont. Hob. 70. 22 
Dal. 68. 


So, in the Pleading of a Return, the Name of the Sheriff need not be men- 
e R. 1 Leo. 139. 

80, if a Return be in the Name of the Sheriff, by him whois not 
cheriff it cannot be aſſigned for Error; tho” the Court, upon Complaint of 


po 
he Iregularity, will give Time to 5 Sheriff to diſavow his N 1 Sal. 
265. 


ice, without their proper Names. R. Cro, El. 703, Mo. 548. a 
85 if a Return be but by one Coroner, it ſhall be helped as an nee 
Return. R. Hob. TOs i 
80 oY. — the St. 21 Ja. 1. 13. The Want of the Sheriff e Name ſhall 
x aided.” Fil Amendment, (G. 1, 2.) 
80, if anew Sheriff returns a Writ with a Return ade by his Predeceſſor, 


which concludes A. B. late Sheriff, it will be good; for the Sheriff need 
not mention his Office „ for his Name and Surname are ſufficient, and then 
if he adds late Sheriff, it does not prejudice. R. Co. Car. 189, 570. 


80, if the Sheri indorſes, and does not ſubſcribe, his Name, it is ſuffi- 
cient, R. Carth. 56. 


If tis indorſes 'fis Name 4. B. Mic. for Mil. it ſhall be amended. Dub. 


6. 5. 


1 


* . 


5 | + 92 00. 5 Tarde. | 


Return ought t. to 9 Ware Obedience to the Writ, or a good Excuſe for 


3 As, he may fay Nod Breve adeo tarde venit * e 
t = | 


4 by the Sr. . 2. 39. The Plaintiff of ane may requite a 


| All from the Sheriff u 55 n the Delivery of the Writ to him, in the County, 


It upon Record, and an Action will 3 him, if be returns 7 arde. 
Wm BY hes 


arde is not a good Return upon/a Capias ad Reſpondendum. Me 
by 42 05 Sheriff . return the Anfwer of the Bailiff of a F e quad 
c. 


Nor ti 461. J. 20. Vide Poft, (F. 2, 3.) 


to Putt: As, a Summons to one Defendant, Todt, as to another, 
8 Kae. 17g, 4 Lev. 57. 


A 44 


1 (D. 2.) Neg- 
# - ; 
" WT 9, 


$ the Return ought to be under the Name of the proper Officer. Pl. Com. 


5 if a Return be by en it is ſufficient to have the Name of Of- 
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ts, * 
6 29 at 8 4 
- Fas 1 
= _ * * 
3. 
—_ * 
_ 
t 
x © 


IS TELSSSI 


0. 2% Negles of the Party” 0 
Fo he ſay, that he was always ready to deliver SeiGn, Gr. ang 
Novice fuch Be er e a ge only > pronive Ie, RY 
5 8 1 R . . 4 Lev. 67. 
3 On 2 Writ which ſays, if the Plaintiff fecerjr te ſarurum, Sc. that 
. "bat did not find Pledges. | 
ES Dot it e ee fay, Quad Vifim hatere non potu 2M 1 
et 


. Plainif did not proſecute bis Writ.. 2 Rol. 460. d 35. by 
* N 


| 8 Ra ay £08 D. 30 Mandgvi Ballive. ; lid not ei 


Yeh © 


_ - =} . way an lud, Bll Be. ui cl dl he. * 
1 . ibo made ſuch Run. 2 Rol. Ra L 48- 
= „„ pan an Elegit, there (hall be a Mandate to the Bal who ful. 
3 — 9 In 28 and Extent. R. Cro. Gar. 3 19. 

3 Br vpn a Writ of Inquiry directed to a Sheriff, he cannot ſay Main 
r Re Balbvo Se, fox hs of ecke it at gay Place within lun County A Hh 


2 Nor upon Proceſs 8 the Suit off the King. Vide Ante, (B. 3.) 
"=D Mio upon a Difringes Juratores. 19 H. 6, G. 42. 
80 by the Se. N. 2, 39. The Treafurgr and Barons of the Excheque bt 
_— 4% deliver zo the Juſtices a Roll of al Likeetics that have Return of Writs; ul 
Axt the Sheriff returns Aexdoui Balipoof'woy other Liberty, he ſhall be 
= |  githed by Finggnd Ranſom. 2 Inf, 452. 

_.-  - 4 if_be returns Mandevi Balboo of A County, wha has a Piru 
—_ d Wriss ; A * 152. 2 


- „ Y of 
” | * 
* ud : * 
1 A, * * 
® » - 4 2. $ * 0 * . 
” 8 

— - * 

* 


8 e e . 4 "i 


: . ; 18884 GO. 5.) Defendant removed by Hotels Corpus, &. 


| 80 the Sheriff may ſay, that the Defendant, being arreſted by him, 
TS: __. afterwards removed by 2 Gir pus, returnable ſuch a Day i in Chancery, 1 
TT... difcbarged out of bis Caſtody. 1 Leo. 145. 

_—_ |  . + "And was committed to another in Cuſtody. 1 Leo. 145. 

4 . That another Writ of the ſame 7050 and Return Came to him bm bk, 
A WINE be hade a Returns: To Wy att 3 


+ 
* ** 


* 


(Þ. 6) What 3s 01 poo: Excuſe. 


v0, it is not a good Ret "That be was redited, ies 
—_ take the Poſe Com of the Writ; for by the INM a. 15 Bd. 1. 39. my 
2 Ry l RE | ta — 778 Camitatus. 2 4+ 4. Pr is 7 

A | Nod Viſum Averiorum 2 Hotuut; fot b . ſhow uf 1 
= „ deavour. 2 N. 460. J. 40. * 
=» 6 Ag So, i is ra gecd Recon des the Sperr levied Goods upon 4 F 
—_  . . and afterwards loſt chem. 1 Vent. 52. L 
_— Or that ſpch Perſons reſcued the Goods, R. 1 Vent. 21. D. 1 Vent. 
= NE 5 R. Sbo. 180. ite _—_ (D. 4, 70 . 0 +6 


ETON; 413 


80 non eſt inventus is not a good Return, where the Sheriff has a Writ 
gelivrered to him againſt his Bailiff, and he ought to amend his Return, and 
hall be amerced. 1 Vent. 12, 24. | 


E) Return to a Writ in Chief. 
(E. 1.) Muſt be certain. 


A Return to a Writ ought to be certain: and therefore if it ſays, No Aſets, (E. 1.) 
xr non eff inventus, prout mihi conſtare poterit, it is bad. 2 Rol. 460. J. 25, What will be 
Quod non deliberavit pro eo quod Viſum babere non potuit ; for perhaps he — 
id not endeavour it. 2 Rol. 460. J. 40. | 0 


But, if the Return ſhews the Command of the Writ performed, it is ſuffi- (E. 2.) 
ient, tho it does not ſay by whom, or how: As, if it ſays, Infra nominatus — __ 
|. captus eff. Sal. 589. —— 
Attachiari feci; for qui facit per alium facit per ſe. R. Sal. 589, Skin. 

2. | | 3 

55 if it ſhews the Command of the Writ performed in Subſtance: As, 
fit ſays Scire fect, or ſumm” fect, &c. per A. and B. without ſaying probes 
? legales Homines. 2 Rol. 4.59. J. 50, 53. | 

80, if it refers to the Writ, it is ſufficient, without repeating the Words 
f it: As, Scire feci pradif A. efſendi ſec Tenor Brevis, without ſaying 
where, or what to do. 2 Rol. 460. J. 2. 55 
Ad faciend quod Breve requirit. 2 Rol. 460. I. 5. 
$0, it is ſufficient if the Return may be aſcertained by the Writ : As, where 
a Writ is, Scire facias A. B. Mil, it is ſufficient to ſay, Scire fect Mil infra 
nomnat', 2 Rol. 460. J. 15. | Choe 
That the ſaid A. B. eff mortuus, without ſaying Miles. 2 Rol. 460. 1: 10. 

T's fect A. B. prout mibi præcipitur, without ſaying, infra nominat'. 

589. . ö . 

So Surpluſage in a Return ſhall be rejected: As, parat habeo ubicung; for 
wicung; ſhall be rejected. R. Sal. 589. 1 25 5 


(E. 3.) Muſt anſwer to the whole Writ. 


So the Return ought to anſwer to the whole Command of the Writ ; and 
therefore a Return of a Panel with nine Names, or other Number leſs than 
the Writ requires, is bad. 2 Rol. 461. J. 2. | | 

do a Return upon a Grand Cape, Cepi in Manus, &c. if it ſays Nothing to 
the Summons of the Tenant, 2 Rol. 461. J. "I | 

upon a Scire facias againſt an Heir and Terre-tenants, if it ſays 
Nothing as to the Heir. R. per 3 J. Cro. Car. 295. * 

A Return upon an Extendi facias upon a Statute, that he has delivered ſuch 
; if it does not ſay that there are no other Lands. 1 Brownl. 37. 
if upon a petit Cape, where the Count was for a Houſe and Stable, 
10 eh is, Cepi the faid Houſe, and ſays Nothing as to the Stable. R. 

357. | oy nets | C , 
8 So, if upon a Heri factas, returnable Oc. Mich the Return is, Nulla Bona 
LG for, perhaps the Defendant had ſome before O# Mich'. R. Cro. 


_— N (E. 4.) Muſt 


1 = 
* . 5 


R E T O R N. 


(E. 4.) Muſt not be contrary to a Record. 


But a Sheriff cannot make a Return contrary to his former Return um 


Record: As, if he return upon a Venire facias 12 Jurors, he cannot fo 


upon the Diſtringas, that One nil habet. 2 Rol. 458. J. 25, 


(E. 6.) 


So, if he has returned a Diſtreſs, he cannot upon the grand Dit 
Alias, or Pluries, ſay, Nothing by which be may be diftrained, 2 Rel 101 
If, upon a Capias pro Fine, he returns Cæpi, and upon the Capias ad $y;r 
faciend', non eft inventus. R. 1 Leo. 51. £ var ad Sai 

| So, he cannot make a Return contrary to a Return by his Predeceſy 
2 Rol. 458. F. © Hs ' 


But a Return, not repugnant to a former Return, may be made, thy 


variestherefrom : As, he may ſay, Evicted by an elder Title meſne between 
this and the former Writ, & fic nibil babet. 2 Rol. 4 58. J. zo. 
Or that he had the Land pur auter Vie, in Right of his Wife, &c, who; 


now dead. 2 Rol. 458. 1. 33. | | 
That he has Nothing preter the Ifſues prius forigfucſ', 2 Rol. 458. J yg, 


80, a Return cannot be made contrary to a Matter of Record — As, If upon 


plene Auminiſtravit it be found for the Plaintiff, upon which Execution gos 
de Bonis Teſtatoris to the Sheriff of the ſame County, he cannot rewn 


Nulla Bona. 2 Leo. 67. R. cont. 3 Leo. 2. for he ſays Nulla Bona in Ballin 
ſua, and therefore it is not repugnant. 
But, after a Verdict for the Plaintiff upon plene Adminiftravit, the Sherif 
of the ſame County may return a Devaſtavit. 2 Leb. 67. 
So, upon a Conftaf entered of Goods in another County, and a Tenn 
thereon, the Sheriff may ſay Nulla Bona. 2 Leo. 67. 


1 Muſt not falſify the Writ. 


So the Return ought not to falſify the Writ ; for That belongs to the Ds 
fendant: and therefore in Replevin he cannot ſay, No Cattle taken, for thi 
goes to the Point of the Writ. Sal. 581. Adm. cont. Kit. 263. 2. 
lf there be Judgment againſt A. G. Widow, and a Ca. ſa. thereon, and befor 
Execution of the Writ ſhe marries B. the Sheriff cannot return, that Shes 
now the Wife of B. for That falſifies the Writ and Record. R. 2 Crv. 323. 


: 2 Bal. 81. 


(E. 6.) Bad Return how aided. | 
But an inſufficient Return by the Sheriff will be aided by the Appearance 


Ir of the Party: As, in a Scire facias upon a Fine, or Judgment, if the Sheriff 


does not mention the Summoners, or Viewers. ' Kit. 279. 6. 


In a Stire facias againſt an Heir and Terre-tenants, if he fays Nothing 


to the Heir. Dab. Cro. Car. 295, 6. 


Bo, if he does -nbt mention the Summoners upon the Return of a Grand 
Cape. Kit. 279. 6. 88 We th 


- 


So, if the Sheriff does not return Iſſues upon a Difringas Jura i 


will be aided by the Appearance of the Jurors. Kir. 279. 4. 


a. 
* , , : 
£ * 


(F) B 


SiC ws 


() Remedy againſt the Sheriff, xc. 
(F. 1.) If he do not make a Return. 


F the Sheriff does not return a Writ delivered to him, when it ought to 
„ be returned, he ſhall be amerced quouſg. 2 Inft. 452. | 
| By the St. 1 Ed. 6. 10. 5 (or 5 & 6) E4.6. 26. & 31 El. g. the Sheriff 
Ge. forfeits 5 J. if he does not return Proclamations upon an Exigent in 


Vals, or a County Palatine. 


i 


And by the St. 7 Ed. 6. 1. If he does not return a Writ concerning Iſſues, 
ea Debt, to the King, the Sheriff may be fined, or amerced, by any 
Court of Revenue. or 
So, in a real Action, after Summons, if the Sheriff does not return the 
Writ, an Action * the Caſe lies againſt him. Adm. Cro. El. 175. I Leo. 
6. 1 Rel. 93. . 20. | | | 
* by the K . 2. 13 Ed. 1. 39. If any fear the Malice of a Sheriff, that 
de will not return a Writ, he may deliver his Writ in full County, and take 
| Bill from the Sheriff, or Underſheriff, mentioning the Names of the De- 
mandant and Tenant, and Day of Delivery of the Writ, to which the Sheriff, 
x Under-ſheriff, on requeſt, ſhall put his Seal, or if he will not, ſome preſent 
nay put their Seals, Cc. And if the Sheriff return not the Writ, Ge. the De- 
nandant or Plaintiff ſhall have his Damages, with Reſpect to the Nature of 
Whe Action, and the Danger by the Delay. 
And by the Sr. 2 Ed. 3. 5. The Sheriff is obliged to take the Writ, and 
And, in ſuch ſpecial Caſe, an Action upon the Caſe lies againſt the Sheriff, 
if he does not return the Writ. 2 Inft. 452. : 
So a Demandant, or Plaintiff, to take the Benefit of the Statute, may de- 
ver the Writ to the Sheriff, upon Record, in Court. 2 Inf. 452. r 
80 an Action upon the Caſe lies for not returning a Capias Utlagatum upon 
Meſne Proceſs. (J. Afſ. 262. | Cv 
Or an Exigent. | | 
So all Meſne Proceſs ought to be returned; for, otherwiſe, the Arreſt thereon 
vill be wrongful, and falſe Impriſonment will lie againſt the Sheriff. R. 5 Co. 
00, 2 Rol. 6 . J. 20. | Kt RE 

Yet falſe . does not lie againſt the Party himſelf, a Bailiff, or 
um, who acts in Aid of the Arreſt, if the Writ be not returned; becauſe 
de Return is not in their Power. Cont. 2 Rol. 563. I. 30, 40. R. acc. 
þ Kul. 562. J. 35, 45, 80. | . 

80, if an Elegit be not returned, the Execution will be void; for it is 
It an Act of the Sheriff alone; but there ought to be an Inquiſition taken. 
40. 67. 4. R. 5 Co. go. 4. | EE, | 
do, if an Officer of an inferior Court does not return Proceſs directed to him, 
le Impriſonment lies againſt him. R. 2 Rol. 563. l. 10, | 

80 a Certiorari lies to the. Sheriff, to return an Outlawry, or Rediſſeiſin. 

where final Proceſs. iſſues, upon which no Judgment, or other Proceſs, 

to be had, no Return is neceſſary: As, upon a Heri facias which levied ad 
1 72 R. 5 Co. 90. Cro. El. 209, 238. Mo. 468. R. 1 Sal, 
K. 4 Leo. 194. 
Or, a Coptas ad Satisfaciendum. R. 4 Co. 67.4. 5'Co, 990. 
OF a Liberate after an Elegit. R. 4 Co. 67. 4. R. 5 Co. 90. Semb. 1 Leo. | 


4 
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* 
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» 3 # Or 
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oy 
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- 


5 603. E16. 


the Sheriff, R. 1 Rol. 99. J. 35. 


N R. TF O R N. 


Or an Habere facias Seiſinam, or Poſſeſfionem. R. 4 Co. 67. a. 5 Ci. 90 
Yet if the Sheriff does not return a Judici Proceſs, He may be a merci 
for his Contempt, for the Writ ſays, ita quod babe it &c. R. 5 Cv. go, . 
So, if full Execution be not done upon a prior Writ, a ſubſequent Exec. 
tion cannot be taken, till the former is returned; As, if only Part be levi 
upon a Fieri facias, R. 1 Sal. 318. 
So, regularly an Action upon the Caſe does not lie againſt the Sheriff f. 
not returning a Writ, without other Default; for he ſhall be amerced, 5; 


2 Inſt. 452. 
(F. 2.) If he makes a falſe Return. 


So, for a falſe Return the Sheriff may be amerced, according to an ordinay 
againſt Sheriffs. Raft. 372. a. By the St. 28 Ed. 1. 16. / 
So, if a Sheriff alters the Return of a Bailiff of a Franchiſe, he ſhall anſye 
to the King, and to the Bailiff for the Damage to him. 2 Rol. 563, l. 2 
So, for a falſe Return, an Action upon the Caſe lies againſt a Sheriff by th 
Common Law. 2 Inft. 452. R. 4 Mod. 404. R. Mo. 349. 
So falſe Impriſonment; for it makes him a Treſpaſſer ab Initio. 2B 
So, if a Bailiff of a Franchiſe makes a falſe Anſwer to the Sheriff, an Atiu' 
upon the Caſe lies againſt him. R. 1 Rol. 98. J. 37. 99. J. 3o. | 
So, if a Sheriff returns a falſe Anſwer of a former Bailiff, who was n1 
Miniſter at the Time of the. Return, an Action upon the Caſe lies agiul 


judiced by a falſe Return of the 
riff: As, if a Bailiff &c. by Warrant of the Sheriff, levies a Debt upon: 
Fieri facias, and delivers it to the Sheriff, who returns tarde &c. an Ati 
does not lie for the Money againſt the Bailiff. R. 1 Leo. 144. Co. El. ili 
So, if a Sheriff returns a falſe Anſwer made by a Bailiff of a Franchiſe, te 
Sheriff ſhall not be amerced, nor ſhall there be an Action upon the (it 
1 him; but againſt the Bailiff. © 2 Rol. 461. J. 35. R. 1 Bol. 98. J 
„ 0. | 
* i a Sheriff. returns the Anſwer of a Bailiff, cepi Corpus, and the Bui 
has not- the Body, an Attachment goes againſt him. Ray. 193. 
So an Action does not lie againſt a Sheriff for a Return in Courſe, tv 
it be falſe: As, if he returns Elongata upon a Replevin, when he cad 
make Deliverance ; for he has no other Return, except that None ſhewed l 


But an inferior Officer ſhall not be prej 


| F. z.) Or an inſufficient Return. 
So the Sheriff ſhall be amerced for an inſufficient Return. | 
So, if the Sheriff returns an inſufficient Anſwer of the Bailiff of a Franchil 
for he may ſay, Nullum dedit Reſponſum. R. 2 Rol. 460. l. 50. 
As, that the Bailiff returned Tarde; for it is the Fault of the Sherif th 
he had not the Writ before. 2 Rol. 461. J. 20. 8 2 
So, if he returns the Anſwer of a former Bailiff, after a new one choſes 
R. 2 Rol. 461. J. 10. Cro: El. 512. ; TI 15 of 
If by his Return he ſays he did that, which the Bailiff ought to do. 7 
461. J. 30. 5 | | | 
But an Action upon the Caſe does not lie for an inſufficient Returo. ®® 


o) (he 


8 
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thit 
ied 


(G6) Averment againſt a Return. 
0 the Return of a Sheriff is of ſuch high Regard, that generally no Aver- 


O ment ſhall be admitted againſt it: As, if A. be returned to be outlawed, 
cannot ſay that he was only Quarto or Quinto exactus. Kit, 280. 


If a Sheriff returns Iſſues upon B. it cannot be averred by A. to fave * 
ues, that bis Name is not B. 2 Rol. 462. l. 5. 


If a Sheriff, in Rediſſeiſin, returns, acceſſi ad Terras, &c. it cannot be 


affipned for Error, quad non acceſſit. 1 Leo. 183. 


E Coroners make a Return, it cannot be ſaid that only one made the Re- 


um. R. Ray. 48 5. 


If a Sheriff returns, Scire feci A. tenen un Meſ, A. cannot plead on tenet, 
>. Cv. El. 872. R. 2 Mod. 10. | 3 

But, where his Life, or Inheritance, is in Jeopardy, an Averment ſhall 
e allowed againſt the Return: As, if A. be outlawed for Felony, he may 
that he tendred Surety before the fifth County. 2 Rol. 462. J. 15. 
80, if a Summons be returned in a Præcipe quod reddat, the Tenant may 
y that he was ſummoned by another Name, for otherwiſe he will loſe by 
Lerar 2 Rol. 462. J. 10. a TEE” 

80, if a Return be by an improper Officer: As, if upon a Certificate ob- 
zined by the Attorny General to certify whether A. be outlawed, the Co- 
oners return that he is outlawed, A. may ſay, Non Utlagat', for the Sheriff 


"2s the proper Officer to certify the Outlawry, tho' it be pronounced by 


te Coroners. R. Dy. 223. 4. 
80, by the Sr. V. 2. 39. If the Sheriff returns none, or too ſmall Iſſues, it 


may be averred that he had greater Iſſues; upon which there ſhall be a Writ 
f Inquiry to the Judge of Aſſiſe. RV 


Bad Return. 
Vide Abatement, (H. 15.) 


Falſe Return. _ 
Vide Parliament, (D. 15.) 
Vide more concerning Retorn in Amendment, (O. t, 2.)—Certiorari, (C.) 
Execution, (C. 7.)— Habeas Corpus, (E. 1, &c,—lI.)— Mandamus, (D. 1, 


ber —parliament, (D. 13.)—Pleader, (B. 5.) —Proceſt, (B. — Reſcuus, (D. 


4, Kc.) 3 
I Te 
J. ide Pleader, (X. 57 | 


Vide Parliament, (H. 20.)—Prerogative, (D. 39, &c. 87, &c.) 
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—_— Vide Copybold, (C. 12.)=Deviſe, (N. 19.) —Efares, (B. 10 
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=_ Bill of Review. - 
WE: Vide Chancery, (G.) 


"Os | . Vide Præragative, (D. 16.) | 
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; Vide Abitrament, (D. .)—Chancery, 4 O. 1, &c. 0j ph 
(F. 12, 1.3.})—Devi/e, (F. 1, 2. EHI ie, (H. 10.) Pau, | 
(A. 1.)—U/e, (L. 2, &c. 1 + 
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C. 2, 3z 4.) 


ride Droit. Gare 
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y, F. G.) Grant, (D.)—Plader, (E. 
22. )—Releaſe, B. a » &c,—E. 2.)—Remitter, (A. 1, &c.— 


© Right of Adbowſon. 


＋. 


Vide Diſmes, (M. 10.) —Quare impedit, (B. 1. 


Bare Right. 
Vide Afignment, (C. 2.) 
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Right Cloſe. 
Vide Droit, (C. 1, &c.) 


Common Right. 
Vide Copybold, (S. 16.)—Diſmes, (K. 1, 14. 


Night upon a Dilclaimer. 


Vide Drait, (F.) 


Right Patent. 


— 


ht of Dower. 


Vide Dower, (G. 1.) 


i de Droit, (B. I, &,—D.) 


Paeſcriptive Right. 
Vide Copybold, (S. 17.) 


by 


Right of Ward. 


Vide Gardian, (H. 1. 


Writ of Right. 
Vid: Battell, (A. 2.)—Drat, (B. I, &c,—E. &c.) 
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Maſter of the Rolls. 
' Vide Chancery, (B. 4.) 


| - Vide Forceable Entry, (D. 8, &c.) | 
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(A) Tye King of Eogland, who chall be. 


(A. r.) By Deſcent. a 


Tus King of England holds his Kin om by Deſcent, upon which bs 
Succeflion is attendant, 7 Co. ng 225 . Me 

And therefore if a King, having a defeaſible Eſtate, dies ſeiſed, the Deſcent 
tolls the Entry of him who has the Right, which could not be, if the Tits 
of the Succeſſor was by Succeſſion, and not by Deſcent. 7 Co. 11. 4. (aui. 

And the King's Title is compleat by Deſcent, before his Corogativn, » which 
is but a Ceremony. 7 Co. 10. b. Calvin. 
And therefore High Treaſon may be committed before, as well as after i / 
R. 7 Co. 11. a. Cabvix. © 

So he begins his Reign upon the Day © on which * Anceſtor died. R. f# 
all the J. I And. 44- Bend. 79. ä 


1 2.) . The Deſcent of the Crown varies. from the general Rules of Deſoent a 
_ to a Subject : And therefore, if the King dies without Iſſue Male, having 
ſhall be go- ſeveral Daughters, the Deſcent of the Crown, and Lands of the King ſhall i 

| verned. to his eldeſt Daughter only. Co. L. 15. 6. 
| So, if he dies without Iſſue, or Brother, bring ſeveral Siſters, it (hal 

be to the Eldeſt. Co. L. 15. 5. 
If he has a Son and a Daughter by one Venter and a Son by another, 40d 
the eldeſt Son enters, and dies, the other Son ſhall have it, 2 not - 
Daughter of the whole Blood; for Paſſeſſio Frathis, or half Blood, does 
8 8 take Place. Co. L. 15. 6. 
Ts | If a King, by Deſcent on the Part of hie Mother, pucchaſes Land to . 

. and his Heirs, it ſhall deſcend with the Crown to the Heir of the art] | 
the Mother, and not to the Heir of the Part of his Father, C. wy 175 
0 5 N | "eat SLE 
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(A. 3.) By Act of Parliament. 
go the Deſcent or Sueceſſion of the Crown may be limited by Act of Par- 


lament. I | 

80 by the Sf. 4 & 5 An. 8. & 6 An. 7. If any ſhall malitiouſly, adviſedly, 
ind directly, by Writing, or Printing, maintain that the King and Parliament 
of this Realm cannot make Laws to bind the Crown of this Realm, and the 
Deſcent, Limitation, Inheritance and Government thereof, he ſhall be guilty 
of High Treaſon. | 
I if, by Preaching, Teaching, or adviſed Speaking, he fo maintain, he 
ſhall incur a Præmunire. : ; 

80 Qualifications may be required of him, who ſhall be admitted to the 
poſſeſſion of the Crown, for Want of which he ſhall be excluded. | 

By the St. 1 W. & M. 2 Parl. 2. Every Perſon, who ſhall be reconciled 
to, or hold Communion with, the Church of Rome, or profeſs the popiſh 
Religion, or marry a Papiſt, ſhall be excluded, and for ever mcapable to in- 
herit, or enjoy the Crown, Sc. And in ſuch Cafe the People are hereby ab- 
foled from their Allegiance, and the Crown ſhall be enjoyed by ſach, being 
Proteſtants, as ſhould have enjoyed the ſame, if the Perſon fo reconciled &c. 
were naturally dead. 1 | 

And every King on the firſt Day of his firſt Parliament, or at his Co- 
ronation, which ſhall firſt happen, ſhall repeat, and ſubſcribe the Declaration 
zyainft Popery in the St. 30 Car. 2. 8 | 
Vo by the Sr. 12 & 13 . 3. 2. Every one who ſucceeds to the Crown by 

the Limitations of the ſame Statute. wer in | 

And by the ſame Stat. Every one who ſhall hereafter come to the Poſ- 
ſeſſion of the Crown ſhall join in Communion with the Church of England, 
and not go out of his Realms * without Conſent in Parliament. 

So the King cannot ſubject his Kingdom to the Pope, or any other, or 
tothe Payment of a yearly Tribute to him, without the Aſſent of the Lords 
and Commons. 3 Ed. 1. 2 Rol. 163. J. 35. R. in Parl. 40 Ed. 3. 4 Inſt. 13. 


(B) The Stile ot the King. 


Tus of the King is not Parcel of his Name. 
Yet upon the Omiſſion of an uſual Part of the Stile, a Writ ſhall 
quaſhed : As, an Omiſſion of Scotiæ &e. 2 Lev. 223. ; 
William the Conqueror was ſtiled Will. Rex, or V. Rex Anglorum. Co. L. 
7. g. She | 0 „ re . 
W W. Rex, or Rex Anglorum, or Dei Gratid Rex Anghrum. Co. 
2. 4. £ | | | E 
Hnr. 1. and Stephen, Henr. or Steph. Rex Anglorum, or Dei Gratid Rex 
Anghrum, Co. L. 7. a. 1 | 5 
178 Matildis Imperatrix, H. Regis Filia, et Anglorum Domina. Co. 
7 4. . | 3 a — 


421 


Vide Parlia- 
ment, (H. 18, 


19.) 


* (Repealed 
by 1 Geo. I, 
Stat. 2. Ch. 


51.) 


Hen. 2. H. Rex Anglia, Dux Norman & Aguitaniæ, & Comes — 


65. L. 7. a. | No 

So Rec. 1. and K. John; but the laſt added Dominus Hiberniæ. Co. L. 7.6. 
Woe 3. had his Stile as K. John, till the 44th Year of his Reign, when 
7 8 only Rex Augliæ, Dominus Hiberniæ, and Dux Aquitaniz. Co. 


5 EA. 1, 2. and the zd till the 1 2th Year of his Reien, when he was tiled 
75 ch Gratid Rex Angliz & Francia, & Dominus Hiberniæ. Co, L. 7. ö. 


|? os 80 


422. 


. 
80 R. 2, Hen. 4, and Hen. 5. till the 8th Year of his Reign, when he wy 
ſtiled Henricus "_ Anglia, Heres & Regens Francia, & Dominus Hi. 


mea. Co. L. 7.6. 


Henr. 6. was ſtiled H. Dei Gratid Rex Anglia & Francie, & Dominus, E. 


Berniæ. Co. L. 7. ö. 


After his Reſtoration he added ab Inchoatione Regni ſai 49, & Recaptin 
Regie Poteſiatis 1. Co. L. 7. b. 
So Edw. 4. Ric. 3. and Hen. 7. were ſtiled as Hen. 6. before his Deny, 


tion. Co. L. 7.6. 


And Sovereign Lord, Liege Lord, Highneſs, or Kingly Highneſs, were hy. 
pellations uſed to the King before the Time of Hen. 4. to whom Grace vn 
attributed, excellent Grace to Hen. 6. Majeſly to Hen. 8. Co. L. 7, a 

en. 8. was {tiled H. Dei Gra Rex Ang! & Fran', & Dominus Hikey 
in the Beginning of his Reign. Co. L. 7. 6. 

Ia the 10th Year of his Reign he added offavus, Hen' cctavus Dei gre 
Sc. Co. L. 7. 6. 

In the izth Year, he added Fidei Defenſor. Co. L. 5. B. 

In the 22d Vear, Supremum Caput Eccigſiæ Anglicanæ. Co. L. 5. b. 
la the 23d Year, he was ſtiled, H. 8. Dei Gr Angi Franc & Hib Re 
Fidei Deſenſor, & inTerrd Eccigſiæ Ang licanæ & Hibern' . Caput. (4 
L. 7. b. and this by the Sf. 35 H. 8. 3. 4 Inft. 344 
So Edw. 6. and Mary in the Beginning of her Reign but me ſoon omitti 
ſupremum Caput. Co. L. 7. 6. 

After her Marriage with Philip, the Stile was, Philip & Mar Dei Gt 
Rex & Reg Angliæ, Franciz, Neapolis, Hieroſol', & Hibern' Fidei Defanſr 
Pri ncip' Hiſpan' & SiciP Archd. Auſtriæ Duces Sc. 

Q. Eliz.. was ſtiled Elz. Det Gratid Angliæ Francia et Hiberniæ Regiu 
Fide Defenſor. © 

So Jam. 1. Cha. 1. nod 2. Jam. 2d Ge. Each was ſtiled Dei Gratid dis 
Scotiæ, e & en Rex, Fida „ 


© Coꝛonation. 


Cc! js the uſual Ceremony for the Inauguration of th 


King. 

William the Conqueror and his Succeſſors were all Corond infigniti, Bri 
190, 217, 233, 298, 421, 462, 522. 

At the Time of the Corpnation, the Conſent of the People was uſually 
aſked. Bra. 190. Fe 
So an Oath was uſually requined of the King, To do Juſtice, maintain tht 
Peace, the Laws and Liberties of the Church and Kingdom. Bra. 190 
217, 234, 421, 522. Bradt. 1. 6. Stamf. P. C. go. a. 

And ſometimes, by his Oath, he was bound to do ſome particular Thing: 
As, Stepben. Bra. 272. 

By the Sf. 1 . & M. 6. Brey King and Queen of this Realm it th 
Coronation {hall ſwear, to govern according to the Statutes, Laws, a 
toms of the Realm; to Cauſe Law, and Juſtice in Mercy, to be executed; 


to maintain the Laws of God, the proteſtant Religion eſtabliſhed by Law, the 
Rights and Privileges of the Clergy. 


And by the St. 12 & 13 W. z. 2. Every King and Queen, who ow 


to the —.— by Virtue of the ſaid Act, ſhall have the Coronation 


 miniſtred to him at his Coronation purſuant to the ſaid Act. 
„N the et is n before ba Coronation. Vide Ante, (A. 1). 


SOR.” OT 85 (0) Dig? 


(D) Dignity of the King. 


HE King of England has two Capacities, natural, and politick. 5 Co. 

10. 4. Calvin. Pl. Com. 213. | 
In Reſpect of his politick Capacity, the King never dies. 7 Co. 10. 6. Calvin. 
$ the King never has Diſability by Infancy, or Nonage. 7 Co. 12. a. Cal- 
vin. R. Pl. Com. 213. 

So, if the King be attainted for high Treaſon ; when the Crown deſcends, 
x comes to him, the Attainder is diſcharged, and he is able zp/o facto, when 
he takes upon him to be King. R. 1 H. 7. 4. 6. | 

So the King cannot be ſeiſed to the Uſe of, or in Truſt for another. 


And turafare, if a Truſtee be attainted for Treaſon, the King ſhall have 
iis Moiety, or Share, to himſelf, diſcharged from the Truſt. R. Lane 54. 
So the King is Supream within his Realm. Vide Prerogative, (D. 17.) 
The Crown of England is an imperial Crown. Dav. 61. 4. by the St. 
4 H. 8. 12. | ; | 
| "by the St. 16 R. 2. 5. It was declared that the Crown of England hath 
een ſo free at all Times, that it hath been in no earthly Subjection, but imme- 
lately ſubje& to God touching the Regality of the ſame Crown, and to no 
tther, SH, 
so the Dignity of the King continues tho! he be in a foreign Realm. 7 Co. 
Is. 6. Calvin. 55 | | 
A Felony or other Offence in the King's Palace, if he be at Paris &c. | 
hall be puniſhed by the Marſhal of the Mar/halſea. 7 Co. 15. 6. | 
So, if a foreign King be in England, he ſhall be allowed the Title and 
rivilege of a King; for ſuprema & infima Dignitas eft Univerſalis, 7 Co. 
; * 


6. b, | | : | 
And therefore he ought to ſuc, and ſhall be ſued by the Name of King : 
ttherwiſe the Writ abates. 7 Co. 15. 6. | . 

But a foreign King ſhall be ſubject to the Laws here. 


n 


(E. 1.) Council of the King. 
HE King has ſeveral Councils. Co. L. 110. 4. 


(E. 2.) Privy Council. 


For Matters of State the King has his Privy Council. Co. L. 110. 2. (. 2) 
By Letters Patents One has been conſtituted, from antient Times, Preſident neden. * | 
i the Council durante Beneplacito. 4 Inf. 55. 9 
| In the Time of King Jabn there was a Preſident of the Council. 4 Inft. 55. 
9 5 in ſeveral ſubſequent Reigns, except in the Time of Queen 
By the St. 21 H. 9 20. The Preſident of the Council ſhall be aſſociate in | TRE 
I appointed by the Statute to be done by the Chancellor, Treaſurer, 13 . 
E. 5 Seal: As, Naming Sheriffs, ſetting Prices of Wines Ge. | 
© ought to attend the King's Perſon, to repreſent to him the Affairs of 


le Council. . 4 Inft. 55. | 
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The Reſidue 


of the Coun. 


cil. 


(E. 4.) 


3 — of truly to — the King, in all Matters treated i in the Council, of by Th 


a Privy 


FE 


(E. 5.) 
Power 


The 


| treated, ar. done in Council. 


auidus alieni. 4 Inſt. 53. 


R 0 V. 


The Reſidue of the Council conſiſts of ſuch a Nomber 3 as the King pleats 
4 Hf. 53. 
And by the cuſtom of the Realm upon Summons to the Council, and ij 
king the Oath of a Privy Councellor, each of them continues of the Cound 
during the King's Life, without Letters Patents, or other Grant, 4 nf "| 


A Privy Councellor by his Oath is required, as far as Diſcretion ſuffen 


as tha King' $.Councellor, 3 Ruſh. 967. 

And in all Things that may be for. "ia King' $ Honour, anS Behoof ad 
to the Good of his Realm and Subjects, without Partiality, not leavin N 
to do far Love, Meed, Doubt, or Dread of any. 

To keep ſecret the King s Councel, and all communed in Council, with 
out publiſhing it; by Word, Writing, or otherwiſe, to We out of the Coun 
or to any of the ſame Council, if it touch him. 

Nor for Gift, Meed, or Promiſe, to a favour,” or hinder any Me 


To help with all his Might the ſame Counell 3 in all that hall be though 
by it for the Univerſal Good of the Kiog, and his End, and the Peace of 
the ſame. 

To withſtand any, of what: Degree never, that dbal attempt, or intend 
the contrary. 

And generally to do All a good and true Councellor ought to do to i 
Soveraign. 4 Inft. 54. 

They ought to conſolt of, and 9 the publick Good, the Honour, i 
and Profit of the Realm. 4 Inf. 53. 


Each of them ought to be expert, ; pronident for the King, heran fi, 


By the St. 12 & 13 WW. 3. 2. After the Limitation ſettled by this Ad bis 
Effect, all Reſolutions taken in Council 'ſhall be ligned by fuch of the Cod 
as ſhall adviſe, and conſent to the fame. 7 

And all Matters relating to the well ing of this Kingdom, prop 
cognizable in the Privy Council by the Laws and Cuſtoms of this Rein 
ſhall be tranſacted there. But by the St. 4+ & 5 An. 8. theſe Clauſes ut 


repealed. 131972% 253 89 


The Privy Council may commit a Criminal, as an incident. Sh. in 
So any of the Privy Council. Semb. 5 Mod. 81, Skin. 599. 
So a Secretary of State. Skin. 598. 

And the Commitment may be to a Meſſen 
little Time till a Removal to Gaol. - Skin. 99 - 
But by the St. 16 Car. 1. 10. The King, or Pri Council, have not þ 
riſdiction, &c. by Bill, Petition, Cc. to draw into Queſtion, determine, d 
diſpoſe of the, Lands, Tenements, Goods, or Toons, of any Subjed- 

So the Privy Council cannot lay an Impoſition, 7 Charge FA 
e in nner 3 J. 10. Vi. ele, 15 1 | 
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. AL, Cl 
HE DIES Conſort * the King, is a 85 exempt by the _ 2 D. 
Law, and has Capacity to ſue . be ſued alone without the N For. 


q. L. 133. 4. Vide Aion, (B. 2.) | 90 


BE 0 'S KH 

80 She has Capacity to take Lands and Tenements by Grant to her from 

e King himſelf. CY. L. 133. 4. 2 Rel. 213. l. 20. 

g She may be Grants, and take Eſtates by herſelf, without the King. 

„ I. 133. 2. 2 Rol. 213. 1. 30. 4 Co. 23. b. 

She may give a Bond or other Specialty. 2 Rol. 213. l. 25, 

een 55 6-5; that She ſhall not be amerced, C. L. 133. a. 
Co, L. 133. 32. 

Co, L. 133- b. 


TR: 


i the King 
Ting +4 ods 


pn that She ſhall l have the ſame Remedy, as the | 


(F. 2.) Aurum Are 


yd Common Law, there is a Duty to the Queen-Conſort, pro centun 
is, una Marca, Ef P e ſe obligant to the King. 12 Co. 21. 

ki is called the Tenth Part. Nom. Verb, Queen Gold. | | 

And therefore, if a Subject ſponte ſe obligat to pay Money to the King 
x Licence to alien, or purchaſe in Mortmain, this Duty accrues to the 

iced R. 12 Co, 22. 

Ys for the Grant of a 117 Market, or other Franchiſe, or Liberty hos: 

x by Ws the King de novo. Co. 22, | 

Or for the Reſtitution c erte. Mad. 240, 241. 

But it is not e br Nene ad he King by Judgment, or for an Aliens- 


> A ing in Con eration of a Leaſe, or Grant of 
Refine of $2.9 
for the Grant of a F a. We Waiß, Ge. or 


12 Co. 22. 


1 6 he King, brd, for he is not 
12 CG. 22. 


| Ner fo 
ound to this, 


G. 3 Queen Dowaget, 


The «hl of Se. by 5 Dowager of K. 
A; with "$5, e 5 5 1 e ſucedentifucy where- 
the Queen Downger "eZ 15 ] N of a Maſter, when 
ie 18 not 0 , I . 
do tho N 10 i 4 ; y 


it is 46 [ES when She | 
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primus poſt Regem. Dod. Nob. 9 


Alen fbi & Heredibus ſuis, Regibus Angliæ. 4 Inſt. 244. 


l 5Q 


E eldeſt Son and Heir apparent of the King! is called the Prince, quaſi 


8 heed his Charter 18 Mart. 7 Ed. 3. at Ponte ul, created his 
1 deb Black Prince (then but 3 Years of Age) mitem Cm Palat 


de 17 Mart. 11 Ed. 3. he created him Duke of Cormoall, abend“ 
Duci, & ius, & * Juorum, Regum Os F. * 


425 


* e oa e King by Compulſion. R. 12 Co. 21. 
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_LCOCR LL. _ _ 
Rd tis, & dicti Loci Ducibus i in Regno Anglia hereditarie ſucceſſuris. Which Chu. 
ter was eſtabliſhed by Authority of Parliament. R. 8 Co. The Prince's Caſe 
By Charter eſtabliſhed by Authority of Parliament 17 Ed. 3. he Creat 
_ „„ him Principem Walliz, habend' fbi & Heredibus ſuis, Regibus Anglia * 
1 NY bier petuum, and inveſted him by a Chaplet of Gold, a Gold-Ring, and ag, 
= 5 ver Wand, juxta Morem,, but now a Golden Wand is uſed. 4 Inſt. 241, 
oo And therefore every firſt- born Son of ſuch a King, as is Heir to the? Black 


—_—. .: Prince, immediately upon the Advancement of his Father to the Crom F the 
VB fs ſhall be Duke of Crnwall in the Life of his Father, (to whom he is 1 ſtitute 
ET apparent) without other Creation. R. 8 Co. The Prince's Caſe 16. b. 20.6 Inft. 6. 


And ſhall have a Fee-ſimple in ſuch Dukedom, and the Poſſeſſions of 4 
Dutchy, tho” it does not deſcend according to the Rules of the Comma 
Law. R. 8 Co. The Prince's Caſe 27. 

And his Wife ſhall be endowed. 8 Co. The Prince's Caſe 27. 

So, if the Prince be created Princeps Walliæ, or Comes Ceſtriæ, he has a Fes, 
ſimple, tho” it be limited to him and his Heirs, Kings of England. 

But the Prince ſhall not be Prince of ales, or Earl of Cheſter, till Creation, 
for upon his Death, or Advancement to the Crown, theſe Dignities are merged 
_ ind extinct in the Crown. 4 I. 243. 1 Bul. 133. 

And the Patent of Creation ſhall be inrolled in B. R. 1 Bul. 133. 

So, if the firſt- born Son of the King dies in the Life of his Father, hy 

a frſt-born Son ſhall not be Duke of Cornwall without a ſpecial Creation, the 
he be Heir apparent to the Crown; for he is not the firſt-born Son f 
King of England. R. 8. Co. 29, 30. The Prince's Caſe. ; 

So the firſt-born Daughter of the King ſhall not be Dutcheſs of Cormul 

- tho” She be Heir preſumptive to the Crown for it muſt be a Son, * 86, 

| 39. 4. The Prince's Caſe. 
'So, if the King's eldeſt Son dies, his 2d Son, tho' he be Heir apparett 
_ "ſhall not be Duke of Cornwall, without a ſpecial. Creation; for he Fa 
+ awed not the firſt-born Son. 8 C. 30. 4. The Prince's Caſe. -- 
, The Prince ſhall be immediately ſeiſed of the Dutchy of Cormoal, ad 
Ay ode all Poſſeſſions belonging thereto. 


TD . But till a Prince is born, the King is ſeiſed of all the Poſſeflions | 
. . So, if there be not a Queen Confer; or Dowager, the ſhall be ſeiſe 
_—- of all their Poſſeſſions. R. Ca. Ch: 2157. 
—_—_ So the King may preſent to an Advowſon, and his Clerk continues ale 
r 2 Prince is born, Ca. Ch. 215. 
—_ | So, if he nominates the Maſter of an Hoſpital, Ge. R. Ca. Ch. 215; 
1 | | 3 a Leaſe for Years by the Joh determines by the Birth of a Fri. 
—_— . 0 21 
—_—..- The Priee' of Wales had. many Privilcots FRONT bim by the Lav, 
—_ Ihe Prince, as well as the King, has uſed to ſend Letters to the E. 
_ | f 4 for Favour, or Excuſe to his Attendants. Mad. 626. 
—_— . a Grant by the King to the Prince does not make an Alienation im 


_— the Crown; for the Land ande: xa of the Crown, | Pat. > 


S284 - 3 


* , 1 
(H) Cuſtos Meant. | 


(H. 1.) How created. 


F 75 King be abſent out of the Realm, he by his Letters patent may con- 
| 2 one, or more, to be Cuſtos Regni in his Abſence. 2 Ii. 26. 


* Ns ſhall be Den the Chief Fufticter, or Guardian of the Realm. 
Mad. 21, 22. HED 


(H. 2.) The Authority of the Cu/os. 


The Chief Juſticier preſides in all Caſes Criminal and Civil, and in | the 
Exchequer. Mad. 21. 

He holds Pleas, lets the King's Manors, &c. and makes Allowances to 
Accountants in the Exchequer. Mad. 135. 
Such Cuſtos, or Guardian, is guafi Prorex. 2 Inſt. 26. 

And may ſummon a nen! in the King's Abſence, 2 Inft, 26. Vide 
arlament, (E. 1.) | 
But there ought to be a ſpecial Commiſſion to him to hold, and proceed in 
Parliament. 4 If. 6. 
The Writ of Summons to Parliament ſhall be teſted by him. 4 If. 6. 
All original Writs ſhall be teſted by him. 2 Inf. 26. 
By the Sr. 8 H. 5. 1. A Parliament held by Writ of Summons from the 
urdian of the Realm, r wage Wea Na RING Y 
| Arrival of the King. 


Aﬀent of the King. 
Vide Parliament, (L. 42.) 


King's Bench. 
, 2 | Vide Courts, (B. 1, &c.) 
= King's Charter. 
EE Vide Trade, 2 1.) 
| Th King's Gant, EL IT = 
i OR Vie Grane, (G. 1, &c.)—lreland, (D.) 7 „ 
Bugs Juſtice, ä 
g . Vide . 8.) | ob | „ "| 
7 ' 4 > | [8 5 ; 
"King's Pzotection. 5 131 
| Vide Abatement, GF. 11.) | RET 
ö 


N rng Tenane. . 
Nut Alienation, (A. 1, 2.) 
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_ 5. 3.)—Ancient Demeſne, (C.-1.)—Hnn Four & Wat. — Aſſignment, (1 
; 38 | LY = 3 0 (A. 1, e (A. 3.)—Copybold, ( . 12.) — Det, 8 l 
—_—_ &c,)—Diſmes, (C. 3.-—E+ 3. 70 —Ecclefaſtical Perſons, (A.) EGA 
3 H. 5, 6, 8.)—Execution, (B. 1, &c.)—Hoſpital, (B. C.)—li, (Co 

ices, (K. 1, c- Money, (B. 5, &c.)— Officer, (K. 10. 


; 5 * eee (D. .F. 1, 2.— G. 10.—H. 244, 20, 2 
4 | —R. 8.) — Patent, (A.—C. 1, &c.)— Prerogetive, þr 
= | iption, (F. 1,)—Tenure—Fiſcount, (C. 5.)-Vifiter, (1, 
3 fag &c.) 1 | IJ 
F : | ROYAL MINES AND FISHEs 


SACRAMENTS. 
(a) The Sacraments; How adminiſtred, 


JY the Sf. 1 Ed. 6. 1. The Blefſed Sacrament ſhall be miniſtred to the 

0 People in both Kinds, except Neceſſity otherwiſe require, Revived by 
F | 1 203 

By the St. 1 El. 2. and 13 & 14 Car. 2. 4. All Miniſters, Cc. ſhall ad- 
xiniſter both Sacraments according to the Order and Form of the Book of 
ommon Prayer, Se. | 


And by the St. 1 El. 2. All Laws, &c. whereby other Adminiſtration of 
acraments is eſtabliſhed, ſhall be void. | | 

By the St. 24 H. 8. 12. All Prelates, Paſtors, &c. ſhall miniſter Sacra- 
nents, Cc. to all Subjects of the Realm, notwithſtanding Citation, Inhibi- 
ion, Gc. from the See of Rome, &c. and he, who, by Occaſion of ſuch Inhi- 
tion, c. refuſes to adminiſter them, ſhall have a Year's Impriſonment, and 
ine and Ranſom at the King's Will. _—_ 


(B) Divine Service, 


che St. 1 El. 2. and 13 & 14 Car. 2. 4. All Miniſters in Cathedral, 
D Pariſ Church, or other Place of Publick Worſhip, (except a Congrega- 
ion tolerated by the Sr. 1 V. & M. 8.) ſhall be bound to uſe Morning, 
rening, and all other Publick Prayer, in the Order and Form preſcribed 
the Book of Common Prayer, &c. And all Laws, whereby other Ser- 
Ice or Common Prayer is eſtabliſhed, ſhall be void. | 

And by the St. 13 & 14 Car. 2. 4. S. 17. No other Form ſhall be uſed. 
By the Sr. 24 H. 8. 12. He who, by Occafion of Inhibition, Citation, &c, 
rom the See of Rome, &c. ſhall refuſe to uſe Divine Service, &c. ſhall have 
Year's Impriſonment, and Fine and Ranſom at the King's Will. 
By the St. 1 El. 2. If any Parſon, Vicar, &c. refuſe to uſe the Common 
"ayer, or uſe other Form, for the 1ſt Offence he ſhall forfeit a Year's Profits 
all his Spiritual Promotions and fix Months Impriſonment without Bail; 
r the 2d Offence ſhall be deprived and ſuffer a Year's Impriſonment; for 
© 3d Offence ſhall be deprived and impriſoned for Life, 3 
But it is not ſufficient to ſay, that he uſed alias Preces aut alio Modo, unleſs 

uſed others in Lieu of the Common Prayer. R. 3 Mod. 79. \ 


() Who may adminiſter. 
: | 


& M the $e, 13& 14 Car. 2. 4. S. 14. No Perſon, not having then Epiſ- 

dai Ordination, ſhall adminiſter the Lord's Supper before he ſhall be 
voss Prieſt according to the Form preſcribed by the Book of Common 

er. . 88 | 5 R — 


Prayer, on Pain of 100/. a Moiety 


OCH AM EE WT 8. 
to the King; of the other Moiety, ha 
to the Poor, half to him that ſhall ſue, Sc. FE 


(D) Remedy fo2 not doing it. 


Y the St. 1 Ed. 6. 1. The Miniſter ſhall not, without lawful Cu 
[I deny the Sacrament to any that deſires it. | 
So a Parſon cannot demand a Fee for adminiſtring the Sacraments: 


for a Chriftning ; for no Fee can be due but by Special Cuſtom. 1 Sal. 13. ultice 0 
Nor can it bg due by Cuſtom, where the Chriſtning is in another Pg, 


1 Sal. 3322 | 
Or at another Place, or Chapel, by another Perſon, in the ſame Puig, 
&. 1 Sal. 332. _ | | 


By the St. 2 & 7, Ed. 6. 1. (revived upon the Repeal of the St. 1 Me, 2. 
made by the St. 1 Jac. 25.) and by the St. 1 El. 2. applied & the Sl. 116. 
14 Car. 2.4. to 'the Form then introduced, If any Minifter refuſe to uk the 
Common Prayer, ot uſe open Prayer or Sacraments in other Form, or preach 
or ſpeak in Derogation of it, for the firſt Offence being convicted at the tat 
Sedos by Verdict, Confeſſion, or Notoriety of the Fact, he ſhall loſe a Yer, 
Profit of all his Spiritual Promotions, and be imprifoned fix Months witha 
Bail; and if he have no Spiritual Promotion, 12 Months; for the 2d Offen 


ſhall be deprived 16/0 fa#o. of Spiritual Promotions, and ſuffer a Year's ln. n 
priſonment, or having no Spiritual Promotions, 2 Life ; for the 34 G. | — 
fence ſhall be deprived and ſuffer Imprifonment for Lite. | 


Wie K. 1 
By thi 


By the Sr. 13 & 14 Car. 2. 4. Every Minifter, &c. in two Months an 
Promotion ſhall read and declare Aﬀent to the Common Prayer, or be jj 


fatto deprived of all Eocleſiaſtical Promotions. _— 
And every Incumbent, who, having a Ourate, ſhalt not read the Com- ER” 


mon Prayer publickly once a Month, being convict on Confeſſion, or Out 

of two Witneſſes before two Juſtices of Peace, forfeits for every Offence g 

on Non-payment in 10 Days, to be levied by Diſtreſs and Sale to the Uk 

of the Poor. 5 EY 0 
Vide Ante, (A. B.) 


Neglect of the Sacrament and 6 
Divine Service. 


V the St. 5 & 6 Ed. 6. 1. All Perſons. ſhall reſort (having no reaſonable 
1 Excuſe) to the Pariſh Church or uſual Place of Divine Service on ch 
Sunday and Holiday, and there abide during Common Prayer, Preaching ul 
other Service, on Pain of Puniſhment by Cenſures of the. Church. 
By the St. 1 El. 2. He ſhall befides forfeit 12 d. for every Offence, to be 
levied by Diſtreſs to the Uſe of the Poor; of which Act Takices.of Oyer and 
Terminer and Aſſiſe, and Mayors, Ge, of Corporations have Coniſance at it 
next Seſſions. And by the St. 23 El. 1. any Juſtice of peace within a Ter 
and Day after the Offence. | 


(%) Penalty foz 


” - 


By the Sz. 23 El. 1. He fhall over and above forfeit 20d. for every Month' 
Abſence ; and on Certificate in B. R. by the Ordinary or a Juſtice of Peace 
of a 12 Month's Abſence, ſhall be bound to Good Behaviour with two Sureties 
in 2000. till Conformity. A zd Part of the Penalty goes to the Que a 
3d to the Poor, and a 3d to the Informer: But on Submiſſion at the Sony 
at the Trial for the firſt Offence, he ſhall be diſcharged; But by the Sf. 29 4 

6. The Conviction ſhall be oniy in B. R. or at the Aſſiſes; And by de 
35 El. 1. The Penalty ſhall be recovered by Debt, Sc. in B. R. C. . 7 


Exc 


„„ T 8. 
Bxchequer : Yet by the St. 3 Jac. 4. Juſtices of Peace at Seſſions may inquire 
fall Offences againſt former Laws for not repairing to Church. 

By the Sr. 29 El. 6. and 3 Jac. 4. On an Indictment at the Aſſiſes, or 
ions, for not repairing to Church or Sacrament, Proclamation may be 
made that the Party render himſelf to the Sheriff by the next Aſſiſes, or 
e-ffions, and if he appears not, his Default ſhall be recorded, and there ſhall 
Judgment againſt him, as if conviQed by Verdict. 

By the St. 3 Jac. 4. The 1294. for every Sunday may be levied by one 
aſtice on Confeſſion or Oath, within a Month after the Fault, by Diſtreſs 
id Sale, and, for Want of Diſtreſs, by Impriſonment till Payment. 

It there be a Conviction upon the Sf. 29 El. 6. there ſhall be no Informa- 
on by an Informer afterwards upon the Sr. 23 El. 1. Lane 60. 

By theſe Statutes, if a Perſon be convicted for a Monthly Abſence from 
urch, the Conviction ſhall be certified into the Exchequer, and if he pay 
ot, within Eaffer or Michaelmas Term after, 200. for every Month in the 
wiment, and 207. fot every Month after, without other Indictment, until 
is Conformity or Death; Proceſs may go out of the Exchequer to ſeiſe all 
is Codds and two Parts of his Lands and Tenements. 

And by the Sr. 4 75 4. The King may either accept 20. per Menſem, 
t iſſue Ptocefs againft his Goods, or two Parts of his Lands at Pleaſure. 
By the Sr. 23 Kl. 1. of which Juſtices of the Peace may inquire, He who 
rep a Schoolttafter who teſorts not to Divine Service for a Month, ot is 
a allowed by the Biſhop, forfeits 107. per Menſem; and ſuch Schoolmaſter 


Whe $f. 1 Jac. 4. He who retains forfeits 40s. per Dien. 

By the Sr. 35 El. r. (declared to be in force by the St. 16 Car. 2. J.) If a 
Jerfon above 16, who hath without Caufe abſented a Month from Charch, per- 
uade any other not to reſort to Divine Service or Communion, or to impugn 
he Queen's Authority, he ſhall be committed without Bail tilt he conform, 


eite, or Minifter of the Pariſh, ſhall at the Aſſiſes or Quarter-Seſſions abjure 

e Realm,” and forfeit all his Goods and Lands during Life; which Ab- 
ration at the Seſſions the Juſtices ſhall certify to the Aſſiſes. 

By the Sr. 3 Fac. 4. If any willingly keep or harbour in his Houſe or 
ervice any Servant or Stranger, except Parent or Ward, who ſhall without 
uſe forbear for a Month together to reſort to Divine Service, he ſhall for- 
eit 100. per Menſem. | | 
Bat by the Sr. 1 V. & M. 18. The faid Statutes extend not to Diſſenters, 
pho acknowledge the Trinity, and are not Popiſh Recuſants, who ſhall take 
Oaths of Allegiance and Supremacy, and ſubſcribe the Declaration in the 
k. 30 Car. 2. Sr. 2. or ſhall make the faid Declaration, and the Declaration 
| Fidelity and Profeſſion of Belief there preſcribed, which the Juſtices. of 
ace at their Quarter-Seſſions ſhall adminifter and record, and who ſhall 
io any open religious Aſſembly allowed by that at. 

A Ene Covert is. within the St. 1 El. & 23 El. and an Information lies 
zunſt the Huſbarid, * Dub. Sau. 25. R. 2 Cro. 529. 
But by the St. 7 Fac. 6. If ſhe does not conform within three Months after 
n'Ction, ſhe ſhall be committed without Bail by two Juſticies, &c. till 


oformity, unleſs. the Huſband pays 100. per Month, or a 3d Part of all 
Ws Lands at his Election. | 


the Information be for ten Months, it is well, tho' an Abſence for a 
cr be alledged. © R. 2.Cr0. $30. 1 


* well as in B. R. Cont, 11 Co. 60,6, 61.4. R. acc, Hob. 204. 
e ee | (F) P20- 


ball be diſabled to teach Youth, and ſuffer a Year's Impriſonment. And by 


dif he conform not in 3 Months on Requeſt by the Biſhop, a Juſtice of 


+a this Star. 7 Fac. is no Excuſe upon the other Statutes, R. 2 Cro. 529. 


185 Information may be in C. B. or Exchequer, ſince the St. 28 (or a9) 
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F) pꝛofanation. 


D the Sr. 1 Ed. 6. 1. If any deprave or uſe contemptuous Words of {, 
| Sacrament, three Juſtices of the Peace ¶ Quorum unus) may take Inj. 
mation by two Witneſſes within three Months, bind him to the Quarter 
Seſſions, where he may be indicted, and if convicted ſuffer Impriſonmen, 
Fine and Ranſom at the King's Pleaſure, 5 
By the Sc. 2 C3 Ed. 6. 1. and 1 El. 2. If any Miniſter preach or ſpeak i 
 Derogation of the Common Prayer, being convicted at the next Seffions by 

Verdict, Confeſſion, or Notoriety-of the Fact, he ſhall for the 1ſt Offence ly; 
a Year's. Profits of all his Spiritual Promotions, and be impriſoned fix Month 
without Bail, and if he have no Spiritual Promotion twelve Months; for the 
2d Offence ſhall be deprived ipſo facto of Spiritual Promotions, and ſuffe: 
a Year's Impriſonment, or having no Spiritual Promotion, during Life, {x 
the 3d Offence ſhall be 4 1 and ſuffer Impriſonment for Life.—4ud 
if any by Songs, &c. deprave or deſpiſe the Common Prayer Book, ot caſe 
any to uſe another Form, or interrupt the uſing it, or the Miniſtration of the 
Sacraments, being convicted ut ſupra, for the 1ſt Offence he ſhall fork 

100 Marks, or on Non-payment in fix Weeks be impriſoned fix Months 
without Bail; for the 2d Offence 400 Marks, or on Non-payment a Ver 
Impriſonment; for the 3d Offence all his Goods and Chattels, and Imptiſn- 


ment for Life. | : 


As to Profanation of the Sabbath, Yide in 7 emps, (B. 3.) 
As to Profanation by Curſing and Swearing &c. Vide in Juſtices of Pur, 


(B. 23.) | 
. Vid more cancerning the Sacrament in Officer, (K. 7.) 


S R FE CONDUCT: 


Vide Admiralty, (E. 8 }—Prerogat ive, (B. 5.) 


8 3 E. 


Vide Action on the Caſe for a Deceit, (A. 8, 9.) — Bargain ad 
Sale.—Biens, (D. 3.)—By-Law, (E. 2.)—Diftreſs (D. 7,5 
9.) Marlet, (E.)—Parliament, (H. 5.)—Popery, (B. 1 

 — Sewers, (E. 8, &c.) To | ” 


Sale of Offices. 


ide Officer, (K. 1.)—Plader, (2 W. 27.) . 
Ae 


S: A G TU. 
Vide Abjuration, (D.) 


sarispae 


SAT I 8 FA CTI ON. 
: Vide Accord. | 


Df a Bond, 
VPide Chancery, (4 D. 1, 11, 20.— P.) 


SCANDALUM MAGNATUM. 


Vide Action 4p the Caſe for Defamation, (B. 1. ä 
5 90008 * 4.) 


81 8 1 E N T E R. 
2 Aion on the fo Deceit, (F. 3) \ 


SC 1 R E F A CI A S. 


Yd Bil, (R. 1, &c.)—Dijmes, (M. 8.)—Execution, (A. 4. 0 
-E. (E. 15. "nb "Aa (K. 14.)—Patent, (F. 4, 
ki) Phoder, (3 B. 23 —3 L. 1, &c.) — Prerogative, 

(D. 69.) 


SCHOOLS AND SCHOOLMASTER. 
Vide Univerſity, (D.)—U/es, (N. 3.) 


1 


S r IL A N BD. 
(a) Scotland; The Antiquity of it. 


Ss is another Kingdom, of itſelf, diſtinct from the Kingdom 
of England. Pi. Com. . a. | 


8 
0 Ber wick. 
Beaver was ths Part of Scotland. 


be tho' it was annexed to England in the Time of Ed. 4. yet it ſhall 
governed by the Laws of Scotland ce the Cuſtoms there. 1 Sid. 382. 


| 4 therefore a Fine or Ejectment cannot be in the Courts af Weſtminſter 


in Berwick, 1 Sid. 382, 
Ns 58 (o) how 


WH 


- 


$ CO TL A ND. 


: | 1 
( How dependent upon England. of - 
* en & 5 

UT Scotland was held of the King of England. Pl. Com. 368. 5. 5 

| And is within the Fee and Seigniory of the King of England. Pl C * 
368. 6. TTY > | 

Yet Scotland is a diſtin Kingdom. 8¹ 

And therefore, & Fine and Non- clamn do not bar him, who was in Sag. State 

land. Pl. Com, 370. à. | * 

ler OT i 
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BY the St. 1 Jac. 1. The Partiament congratulates the famous Union, c 1H 
LJ rather Re-uniting of two mighty famous and antient Kingdoms (xe By 
antiently but one) under one Imperial Crown, &c. | 
By. the F. 1 Jar 1. 2. Commiſſianers were appointed to treat with Can 
miſſionert tõ be appointed by the Parliament of Scotland for a further Union 
between the (aid Kingdoms uf Englazd and Scotland. | 
By the St. 3 Fac. 1. 3. The Effect and Reſult of ſuch Treaty was prolonged 
from being laid before the Houſes of Parliament till ſome fubſequent Sefton 
of the ſame Parliament. ry 7 ＋ f , * = 
And in Purſuance of the ſame Treaty by the t. 4 Jac. 1. The Hoſtile 
Laws made in either of the Kingdoms were to be repealed, and Regulation 
were made for Trial of Offenders in each Kingdom. - 
By the 8. 22 Cay, 2. 9. The King was impowered to nominate Com- 
miſſioners to treat of an Union of both Kingdoms. 
By the St. 3 & 4 Ann. 7. Commiſſioners, to be appointed by her Majely, 
may meet Commiſſioners to be appointed by the Parliament of Scotland t 
treat of an Union of both Kingdoms, and ſach other Matters as they (hall 


think convenient for the Common Good of both, who: ſhall reduce ther 


Proceedings into Writing, to be laid before the Queen, and the Parliamen A 
. of England and Scotland, &. „ with 


22 July 5 Ann. The Commiſſioners of both Kingdoms agreed on 2; 
Articles of Union. | 8 | 

By the Sz. 5 Ann. 8. Reciting the ſaid Articles, which, with ſome AG 
ditions and Explanations, had been confirmed by Statute in Scotland, 16 Jau- 
ary 5 Ann; and Reciting an Act paſſed in Scotland for ſecuring the Proteſtant 
Religion and Preſbyterian Church Government, and an Act in Engla 
5 Ann. 5. for ſecuting the Church of England, as by Law eſtabliſhed, the. 
ſaid Articles as confirmed by the Parliament of Scotland, and the ſaid tw 
Acts are enacted to be the complete and intire Union of the ſaid two King 
doms of England and Scotland: And by the faid Statute an Act paſſed 
Scotland for ſettling the Manner of Electing 16 Peers and 45 Members for the 
repreſenting Scotland in the Parliament of Great Britain, is declared to be 
valid, as if it had been Part of the Articles of Union, | 


(D. 2.) THe Effects of the Union. 
V. Art. 1. On iff May 1707. and for ever after, the two Kingdoms d 


5 England'and Scotland thall be united into ane Kingdom by the Nur 
Great Britain. +6 Cds | - 


7 ©:: 0: T.: L” Ac N D. 


The Enfigns, Armorial, ſhall be as the Queen appoints, and the Croſſes 
of St. Andrew and St, George conjoined and uſed in all Flags, Banners, &c. 
at Sea and Land. | | | 
By Art. 24. There ſhall be One-Great Seal for the United Kingdom, 
different from that of either Kingdom, but the Quartering the Arms and Pre- 

of Lyon King of Arms ſhall be left to her Majeſty. 

Such Great Seal ſhall be uſed for Writs of Election, Treaties, Orders of 
State, &c. which concern the whole Kingdom or England, and the Seal in 
&otlond ſhall be for the private Rights and Grants of Scotland. 

By Art. 2. The Succeſſion to the Monarchy of the United Kingdom ſhall 
be as ſettled by the St. 12 V. 3. 2. for Want of Iſſue of her Majeſty, to the 
Princeſs Sophia and:the Heirs of her Body being Proteſtants, &c. 

And all -Papiſts, or marrying Papiſts, ſhall be excluded, as by the St. 
1 V. GM. ſes. 2. C. 2. | 

By Art. 16. The Coin ſhall be of the ſame Standard and Value thro' the 
United Kingdom, as now in England. 8 
By Art. 24. Privy Seal, Signet, Caſſet, Signet of Juſticiary Court, Quar- 
ter deal and Seals af Courts, now uſed, ſhall be continued, ſubject to the Regu · 
lations of Parliamant. 


« private, ſhall be kept in Scatland, &c. 


Jo TT I Religion. 

By the Sf. 16 January 5 Ann. in Scotland, confirmed by the St. 5 Ann. 8. and 
declared to be x fundamental and eſſential Part of the Union, the true Proteſtant 
Religion, and the Worſhip, Diſcipline, and Government of the Church of 
Scotland is eftabliſhed to continue without any Alteration for ever, eſpecially 
the 56 Act, 1 W. & M. ratifying the Confeſfion of Faith, and ſettling the 
Preſbyterian Church Government, and all other Acts relating thereto in Pro- 
{cation of the Claim of Right 11 April 1689. 

And the true Proteſtant Religion contained in the ſaid Confeſſion of Faith, 
with the Form and Purity of Worſhip preſently in Uſe in the ſaid Church, 
and it's Preſbyterian Church Government and Diſcipline, viz. the Govern- 
ment of the Church by Kirk. Seſſions, Preſbyteries, Provincial Synods, and 
General Aﬀemblies, all eftabliſhed by the ſaid Acts purſuant to the Claim of 
Right, ſhall continue unalterable: And the ſaid Preſbyterian Government 
oy be the only Government of the Church in the ſaid Kingdom of Scot- 


„ And the Univerſities and Colleges of St. Andrews, Glaſgow, Aberdeen and 
png as now eſtabliſhed by Law, ſhall continue for ever: And no Pro- 
Kiors, Principals, Sc. or others bearing Office in any Univerfity, College, 
& School, ſhall be capable, &c. but ſuch as own the Civil Government, and 
_ their Admiſſion profeſs and ſubſcribe the ſaid Confeſſion, and con- 


m to the Worthip preſently in Uſe, and ſubmit to the Government and 


Diſcipline thereof, and never endeavour the Subverfion or Prejudice thereof 
directly or indirectly, Cc. * | 


And no Subject, Ge. ſhall be liable to any Oath, Tf, or Subſcription con- 


way to the ſaid true Proteſtant Religion, Church Government, Worſhip, or 
une: And the Succeſſor to the Crown ſhall ſwear to maintain, Cc. the 
6 n 


(D. 4.) Par- 


And the Crown, Scepter, Sword of State, and all Records, &c. publick 
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(D. 4.) 
.Hleftion of 


Of ihe Com- of Parliament in Great Britain ſhall be 45. 


8C OT L AN D. 


(b. 4.) Parliament. 


By Art. 3. The United Kingdom of Great Britain ſhall bd a 
by One and the ſame Parliament * 
By Art. 22. Of the Peers of Scotland 16 ſhall be the Nomber to ſit in th 
Houſe of Lords: And upon her Majeſty's Pleafure to hold any e 
Great Britain, till further Proviſion by the Parliament of Great Brita 
Writ ſhall iflue to the Privy Council of Scotland under the Great Seal . _ 
16 Peers to be ſummoned, and 45 Members, &c. elected, &c, And th 
Names of the Perſons fo ſammoned ind elected ſhall be returned by the Gai 
Privy Council into the Court from whence the Writ iſſued. 
By the St. 6 An. 23. The Proclamation ſhall be under the Great Seil d 
Great Britain, commanding all Peers to meet, &c. and ſuch Proclamatn 
ſhall-be: pabliſhed at Edinburgh and all the County Towns in Scotland 1; 
Days before the Time of Meeting. 

By the Si. in Scotland 5 Feb. 1707. | the ſaid: Writ ſhall Siem a Wow 
to the Privy Council requiring them to. iſſue a Proclamation to the Peen of 
Scotland to meet at ſuch Time and Place in Scotland, as her Majeſty think 
fit, to elect the ſaid 16 Peers, and requiring the Lord Clerk-Regifter, ot tw 
of the Clerks of Seſſion, to attend and adminiſter the Oaths required, and it 
the Votes, and, having made up the Lifts in the Preſence of the Meeting, v 
return the Names of the 16 Peers choſen (under the Subſcription of the La 
e Clerk, or Clerks attending) to the Clerk of the Privy Cou- 
C 


And -by the Re Star. the faid 16 Peers ſhall be named by the Peen d 
Scotland out of their own. Number by open Election and Plurality of Voics 
of Peers.preſent and Proxies for the abſent (the ſaid Proxies being Peers, ad 

Yroducing a Mandate ſigned before Wuneſſes, and both Conſtituent ul 
Proxy being qualified by Law.) | 

And ſuch abſent Peers may ſend Lifts of the Peers by them thought i 
validly ſigned, c. which tall be reckoned as if they had been preſent u 
given in ſuch Liſt. 

In Caſe of Death of any ſuch Peer, &c. they ſhall nominate another i 
like Manner. 

By Art. 23. the ſaid 16 Peers ſhall have all Privileges of Parliament, a 
Peers of England have, or ſhall have, particularly the Right of Sitting a 
Trials of Peers during the Being, or in the Intervals, of Parliament. | 

By the St. 6 Ann. 23. Peers of Scotland, before qualified to elect the 16 
Peers, ſhall take the Oaths and ſubſcribe the Declaration, c. And if abſent 
there ſhall be a Certificate thereof, &c. 

Peers, who are alſo of England, ſhall ſign their Proxies, and Liſs, 
Peers: of. Scotland; and no Peer ſhall be capable of more than two Proxies a 
a Time. 

After the Election, the Lord Clerk-Regiſter, &c. ſhall certify the Nan 
of the 16 Peers elected to the f Great Britain. 


hs by Art. 22. The Repreſentatives of Scotland j in the Houſe of Common 


And by the St. in Scotland 5 Kb. 1707. On Writ to the Priyy Coud 
Ge. they ſhall iſſue a Proclamation 17 ſupra, requiring alſo the Frrebolden I 
for the reſpectivè Shires and  Stewarties, to ele& their Commiſſioners, 
Edinburgh and the other Royal Burghs to elect the Commiſſioners to be ſe 
to the ſeveral Diſtricts, &c. 


1-4 Bit 


fas 
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But by the St. 6 Ann, 6. There ſhall be a Writ to the Sheriff, Sc. who 
hall make his Precept to the Barough of Edinburgh and the other Burghs &c. 
And by the Statute 1n Scotland, 5 Feb. 1707. Of the. 45 Repreſentatives 
of the Commans, 39 ſhall be choſen by the Shires and Stewarties, each one 
(except Cathneſs, which hall chuſe by Turn with Bute, Cromarty with 
Nairn, Kinroſs with Clackmangn) and 15 for the Royal Boroughs, viz. 
Eanburgb 1, and the Reſt ſhall be divided into 14 Claſſes or Diſtricts, and 
ach Burgh * a Commiſſioner, thoſe Commiſſioners ſhall elect one for 
iſtrict, C. | 
185 Votes of the Commiſſioners in any Diſtrict be equal, the Preſiding 
Commiſſioner (for the Burghs ſhall preſide by Turns in every Diſtrict) ſhall 
have the Caſting Vote, Cc. ; 8 | 
On Death ar Vacancy the ſame Shire or Diſtrict ſhall chuſe another in 
the ame Manner, LY | Mine £523 01 | 
None ſhall be capable to elect or be elected, unleſs he be of the Age of 
11 Years complete, and a Prateſtant, and, if required, ſubſcribe and ſwear 
the Formula in the zd Act of the 870 and geb Seſſion of . 3. intitled, An 
AF to prevent the Growth of Popery. 


: Commiſſioner to the Parliament of Scotland. | 
By Art. 22, Every Peer avd Member ſhall take the Oaths appointed by 
the K. 1 F. G M. . 1. c. 8. and 1 Ann. St. 1. c. 22. and ſubſcribe the 
Declaration by the St. 30 Cor. 2. St. 2. in the ſame Manner and under the 
ame Penalties, as Members of both Houſes of Parliament in England. | 
By the St. 6 Ann. 23. Voter, before the Election of Burgeſs or Com- 
niſtoner, Gc. ſhall, if required, take the Oaths, or, if a Quaker, the Affir- 
mation. ths © 


„ 


i 
5 
8 


D. 6.) Peerage, &c. ; 


By 4rf. 23. All Peers of Scotland ſhall be Peers of Great Britain, and have 
Precedeney next after Peers of like Degrees in England, and before all of like 
Degrees ater to be created, and ſhall be tried as Peers, and enjoy all the Pri- 
vileges of Peers, except that af Sitting in the Honſe of Lords, and the Pri- 


of Peers. | * | 

By the St. 6 Ann. 23. For the Trial of a Peer for Treaſon ar Felony, a 
Commiſſian ſhall go to the Juſtices to inquire by Oaths, Sc. of all Trea- 
ſans, Felonies, &c, cammitted in ſuch ty by the Peer, c. who ſhall 
TT Ln OBESE Ig: 

on e li ethod, as an Indi ore Juſtices of 

and Terminer for the like Offence. 3 ” 

By Art. 20. All Offices, Juriſdictions, &c. heretable, or for Liſe, ſhall 
be reſerved to the Owners as Rights of N. "NW | 
By Art: 21, The Rights and Privileges of the Royal Burghs ſhall remain 
OPM» vg ec pt EIA 

By rt, 19. The Privy Council in Scotland was to continye till the Par- 
lament eſtabliſhed a more effectual Method, Ger. | 
oY the &t 6 An. 6. The Queen ſhall have but one Privy Council for 


Britain, &c. but Juſtices of Peace ſhall be fac every Shire, Stewarty, 


| Yor, v. | 371 


& 


vieges depending thereon, and particularly the Right of Sitting on the Trials 


ee gry pn eee ee d 
wn acer as to | wit | 
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Nor unleſs now by the Laws of this Kingdom capable to clect, or be eleced. 


* 


— 
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| (D. 7.) Trade. 1 
By Art. 4. All Subjedts of the United Kingdom wall have full Freie 


| * Intercourſe of Trade and Navigation to and from any Place in the ſi 


Kingdom and the Dominions belonging thereto. 
And there ſhall be a Communication of all other Rights and Privilgz 


which belong to Subjects of either Kingdom, &c. 


By Art. 5. All Ships, &c. of Subjects of Scotland at the Union, tho fore 


"boile, Mall be deemed of the Built of England: 


| By Art. 6. All Parts of the United Kingdom ſhall be under the fans 


4 ibitions, Reſtrictions, and Regulations of Trade, have the ſame Alon 
ances, Encou 


ents, and Drawbacks, and be liable to the ſame Cufton 
and Duties on Import and Export: And the Prohibitions, - Ic. Allowan 
&c; and Cuſtoms, &c. ſettled in wg gland at the Union, ſhall after take Pla 
thro” the whole United Kin; except the Duties on Expott and Impin 
f Particular Commodities, rom 1 any Subjects of either Kingdoms 
exempt by their private Rights, which ſhall remain intire, &c. 

No Seorch'Cattle carried into England ſhall be liable to other Duties thy 
the Cattle of England are. 

When Oats are at 15s. Sterling per Quarter, or under, 25. 6d. fer Quart 
ſhall be paid for Oat-meal exported, as long as Rewards are allowed ir 
1 tion of other Grain, and the Beer of Scrland ſhall have the ſm 
- And th Prohibition in Scotland of Im portation of Victuals from ral 
or-other Place beyond Sea, fhall remain, till more effeQual Proviſion again 
ſuch Importation. 

By Art. 8. Foreign Salt imported in Scotland (hall be charged with 
ſame Duties as in England, and ſo ſhall Salt made in Scotland, if uſed fr 
Fleſh exported, or Provifions of Ships, &c, | 
And t Laws in Scotland for curin , &c. Herring, White-fith, and di. 


mon with foreign Salt only, Cc. ſhal be ainbel, ' ſubj ect to Alteratio 


by the Parliament of Great Britain, and Fiſh fo cured, Gr. exported from 
Scotland, hall have the fame Premiums and Drawbacks as from England, 
And there ſhall be allowed 105. 5d. per Barrel for White Hetring, aol 


58. per Barrel for Beef and Pork, falted with foreign Salt, exported from 


Scotland beyond Sea. 

Buy Art. 17. The ſame Weights and Meaſures mall be uſed thro tle 
United Kingdom as now in England, and Standards ſhall be ſent from thi 
kept at the Exchequer at Weſtminſter to be kept by thofe Burghs in Scl 
which have now of Right the IS of fuch 9 — to Regul⸗ 
tions ns by Parkament. | 


o. 8.) Taes. RN 2 


By 4 * >, All Parts 1 the United Kingdom ſhall be for ever dne wy 
ſame Exciſes on all exciſeable Liquors, except that 34 Gallons Barrel of 
and Ale Engliſh, being 12 Gallons” Scots preſent Meaſure, ſhall pay yr 2% 


on the Accompt of the preſent Exciſe, which after the Union ſhall tis 
| Place on all other Li ors as ſettled in England. 5 
But by Art. 5 en the Land Tax REDS 10 IAEA wi x. 


Scotland's Quota hall be 48,0007. free of all 
0 be collected as the C now in Scotland. 


ry a 0 1 
12 a 2 0 | od 
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by Art. 8. Scotland ſhall be exempt from the Duty on Home- made 
Salt * us Years, and after from the Duty by the St. 9 & 10 WV. z. of 

25, 4-4. per Buſhel, but ſhall pay if imported. into England. * | vid 3 Gee. 

80 by 2 10. from mne on ſtampt Paper, Vellum and Parchment, by. 2. ch. 20. felt. 


the Acts then in Force. 
By Art. 11. from Duties. on Windows and Lights, which determine 


1 Auguſt 1710. 1. 
By Art. 12. from Duties on 1 Coals, Calm, and Oynders v6 i in Scotland 
till 3 September 1710. 
By Art. 13. from Duty on \ Malt till 24 June 1707s and by Art. 14. du- 
ing the. preſent N 
By Art. 14. from all. other Duties laid on befors the Union except thoſe 
conſented to in this Treaty.  --: 
o by Art. 15. Scotland ſhall have 398, 1 104. as an . for the 
Cuſtoms and Exciſes, with which Scat land after the Union will be liable to- 
wards the Debts of England (the Cuſtoms of Scotland being 30,0001. per An- 
um, and thoſe of England 1, 34 1, 5591. per Annum, the Exciſes in Scotland 
* en and thelp in rden 9674045 per War to be 985 


plied, c. 


. 9.) Laws. 


By Art. 25. All Laws and Statutes in either Kingdom, ſo far as they are 
inconſiſtent Lin any Article of the Union, ſhall ceaſe and be void. | 
By Art. 18, Laws about the Regulation, of Trade, 2 and Exciſes, 

to which Scorland is liable, hall be the lame: in Scotland as in England. 

But by the ſame Art. All Laws in Scotland, not incon edt with the Treaty 
of Union, ſhall remain in the lace Force as e but alterable by the Par- 
llament of Great Britain. 

And the Laws, which concern publick 52 t, "policy: and Civil Govern- 1 
ment, may be made the ſame through nited Kingdom, but no Alte- 9 \4 
ration ſhall be in Laws, which concern. private Right, except for Evident 4 
Utility of the Subjects of Scotland. n 


(D. 10.) Courts, 


By Art. 19. The Court of Seffion, or — fk of Juſtice ſhall remain in (D. 10.) 
all Time coming in Scotland, as now conſtituted, and with the ſame Au- ou > 
hecity and Privileges, ſubject to fuch Reg dlations for the bettet Adminiſtra- 
tion of Juſtice, as thall be made by the. e Great Britain. 

None ſhall be named ordinary Lords of Seſſion, but thoſe, who have 28 
five Years in the College of Juſtice, as Advocates or Principal Clerks. of Seſ- 
don, or 10 Years, as Writer to the- Signet, &c. ſo as the A for 
FT 2 of Seſſion may be altered by Parliament. 


U. 6 Ann. 6. Circuit Courts ſhall be twice 11 a Year, as by the St. in 
. 1 oy 


\Þ by Art. 19. The Court of Juſticiary hall remain in all Time &c. dab (D. 11.) 
egulations, Cc. without F to other Rights of Juilicury. Wy —_ 7 


By Art. 19. All Admiralty JuriſdiQions, ſhall be under the Lord Admiral D. 73 

or nor none of Admiral i in Great Britain. | Of Admiralty. 
t * Court of Admiralty now in Scarland ſhall A E and all 

te Pr Fal KReductions, or Suſpenſions of Sentences in Maritime Cauſes, till 


lament of Great Britain 1 Regulations as expedient for the whole 
* . United 


SC OTL AN D. 
, {o as in Sealand be always d Court of Admiralty for 1, 
Macitime 2 relating to pri Rights in Scotland | 

ights of Admi and . in 8 
c as Rights of Property,” 
| Manner of exrciting, e een 


= - United Kin 


1 | And all Inferior · Courts 3 remain a ſaborditate, « as now, to the Sor 
—_ - Courts of Juſtice there; and ng Cauſes i in Scotiand ſhall be 

| . Chancery, B. R. C. B. or other Court in 37 tyres nor 
= any bort of the like Nature have Power, , the 
3 „ Salad eee 705 er 


8 (D. 14.) 
| Exchequer, 


al toe fl or 
Sentences, &;, i 


& "Dp 
— nN 1 a of Cuſtom 
A Gill have the Gre Bower agenda er ue 

fling Signatures, Gifts, Tutories, G c. | 
y the St. 6 Ann. 26. (till which by At. 19. the 


of 
Scotland continued) a Court of —_ was erected in Ke 


befote ü 
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SECTA AD MOLENDINUM. 

i Drais, (H.) 

s E DEF END END o. 
Vids Juſtices, (M. 18.) 


. $ 4 Pos . 


«4 


0 Seigntoꝛy ; : What ſhall be: H 


Capite. 


ow created; In 


EIGNIORY imports the Dominion or Royalty, which any one has. 
And it is a Seigniory in Groſs, where the Dominion is founded in his 

Perſon : As, where a Man holds of the King in Capite, or of a Common Per- 

ſan in Groſs. Co. L. 108. 43. 12 Co. 136. Hob. go. . 

Or, when he has a Royalty in Reſpect of an Honour, Manor, &c. Of 
which Yide Honour, TIS 3 bn | _ 
If the King creates a Tenure of himſelf, without ſaying, of any Manor, 
Alle, Honour, Ce. it will be a Tenure m Capite, for he holds of him 
s of his Crown. Co. L. 108. a. 12 Co. 135. Sau. 45, 

Tho' the Tenure be in Socage, and not in Chivalry, Co. L. 108. a. 

But where a Subject creates the Tenure, tho' the Seigniory afterwards eſ- 
beats, Ge. to the King, it will be a Tenure of the Perſon of the King, but 
ot in Capite, Co. L. 108. 2. e e e 
do, if the Tenure. be created by the King ut de Manerio, &c. in Capite, the 
enure will be of the Manor, and the Words, in Capite, ſhall be rejected. 
. 12 Co, 136. | | | 

The King is Lord Paramount of all the Lands in the Kingdom. 2 Inft. 
M. . foo l 

do before the S. W. 3. 18 Ed. 1. 1. Quia Emptores Terrarum, if a Subject 
ad enfeoffed, &c.. another to hold of himſelf by ſuch Services as he pleaſes, 
* Was a meſne Seigniory in the Feoffor. 2 Inſt. 501. 

And, if he had enfeoffed another, generally, without Mention of any Tenure, 


Feolſte held of him by the ſame Services, by which he held. 2 Inf. 


once holds of the Donor, 4 H. 5. 2 + 
Tho' the Gift be tenend de Capitali Domino; for theſe Words ſhall be re- 
ected. R. 4H. 6. 20, BTR: >. 2 


If the Tenant had enfeoffed another only 


* 3 


dent, and therefore there could not be Parcel to hold of 
TH Proms; age Coul be a Feoffment of Parcel to hole 
© Lord Paramount. 2 77 69 e 


N to hold of the Lord Paramount. 2 Int. 65. 


80 fince' the g. bie ene If a Tenant makes a Gift in Tail, the 


1 of Part of his Tenement, he muſt 
od of his Feoffot ; for the Seigniory cannot be divided by the Act of the 


Yet before the Sr. Quia Emptores, the Tenant might enfeoff another of . 
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But, by the St. Quia Emptores Terrarum, If any enfeoff another of his 7, 
nements, or any Part of them, the Feoffee ſhall. hold of the Lord Par. 
mount by the ſame Services by which his Feoffor held, or pro Rat 


a, if 
Feoffment be only of Part. 2 Inſt. 501. i 


The Tenure ſhall be of the next Lord Paramount. 2 Inf. 5or. 

And by the ſame Services, by which the Feoffor ought to hold, if þ 
was ſeiſed of the Fee, or in his own Right. 2 Inſt. 502. 
Or (if it cannot be by the fame, as where the Feoffor holds in Fray. 


Mt aa as it can. 2 Inſt. 502. 


(B) How „ 


55 if the Tenant enfeoff the King, the Seigniory is extinct; for 6, 
cannot hold of any Perſon. Dy. 10. 4. 

. to A. in Tail, the N the King in Fee, i tl 

80, 1 Te. Tenant Paravail enfeoffs the —— the Meſnaliy vil be 

; extinQ, for the Lord Paramount cannot hold of any Perſon more baſe, D 


1%, = 
So, if a Tenancy deſcends to the King and another, the King may comp 


| the other to do the intire Service, or not, at his Election. R. Dy. 205 
But, if the King afterwards cnfeoffs another tenend de Capitali Domin jr 
Servitia debita, the Mefnalty and Seigniory Paramount are revived. 2 Jy, 


ot. 
a So, if the Lord releaſes the Seigniory to the Tenant, of releaſes the La 
the Seighiory is extinct. Lit. S. 44. 

So, if the Lord Paramount confirms the Eſtate of the Mefre, to bold h 
Socage, or a leſs Service, the Tenant parauail, who holds by the fame % 
vices, after ſuch Confirmation ſhall hold by-Socage, &c. 2 Inft. 501, 

Fade more concerning eigen in Gram, (E. 4.) 


SEISED TO USES. 
.* xo ide Je, (E.—F.) 


(A) Seiſin in Fact. 
(A. 1.) When neceſſary. 
8 SIN imports the having Poſleflion of an Eſtate of Frechold, or abe 
tance, in Lands or Tenements. Co. L. 753: 4. | 


_Seifin is in Fact, or in Law. Co. L. 29. 4 
Seiſin in Fact is neceſſary to make a Man Tenant by the — 


it was attainable. Co. L. 29. a. Vide Eflates, (D. 1.) 
And to maintain an Aſſiſe. 40. 9. 4. Vid Poſt, (C) 
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_ 
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Or a Writ of Right. 4 CG. 9. a 

S a Writ of Aiel, Mort& anceftor, Ge. 4 Co. 10. a. 

And therefore where the &. 32 H. 8. 2. ſpeaks of Seiſin within 60 Years 
for a Writ of Right, 50 Years for a Writ of Atel, Cofinage, Morte anceſtor, 
Entry, &c. within 30 Years for an Aſſiſe, it ſhall be intended of an actual 


Seiſin. 4 Co. 10. 2. 


| (A. 2.) What ſhall be a Seiſin in Fact. 


A Seifin in Fact ſhall be attained by an actual Entry into Lands or Te- 
nements. 
By an Entry into Part in the Name of the Whole. 
So a 8 of Rents or Profits will give an actual Seiſin. 
: 80, if an Heir demiſes for Years, or at Will, the Entry of the Leſſee gives 
1 actual Seifin to the Leſſor. Yide Aſſe, (B. 4.) 
80 a Recovery and Execution thereon give an actual Seiſin. Vide Poft, (C.) 


() Deilin in Law, 
| | When ſufficient. 


beiin in Law is ſafficient for an Avowry upon a Diſtreſs. 4 Co. 9. 4. 
Vide Poſt, E 


(Cc) What Defſin is fuicient to maintain an Allile. 


HE Plaintiff in an Aſſiſe muſt have actual Seifin of the Lands, or Te- 

nements, for which he brings his Aſſiſe, = it does not lie of a Seiſin 
in Law, Lit. S. 681. 4 Co. 9. 4. 

What ſhall be an actual Seiſin. Vide Ante, (A. 2.) 

And therefore, if the Plaintiff in an Aſſiſe enters, or takes the Profits of 
the Land, that is ſufficient for him to have an Aſſiſe. 

So, if a Man receives Rent, that is a ſufficient Scifin to have an Aſſiſe of 
K Rent. 

So, if a Man recovers Rent, and the Sheriff upon a Writ of Execution puts 
4 n in Seifin of the Rent. 

The! he puts bim! in Seiſin only by Parol upon the Land. 2 Rol. 463. 
40. 

Or by Delivery of an Ox, or other collateral Thing in the Name of Seiſin. 
2 Rol. 464. J. 30. 463. J. 30, 32. 

IN he has Judgment for a Return ircepleviſable. 4 Co. 9. . 2 Rol. 

12. 

80 if the Tenant upon a Grant of Rent attorns to the Grantee, and gives 

1 „as Parcel of the Rent, that will be a ſufficient Seiſin. 2 Rol. 


$4. gives a Penny, Ge. by Way of Seiſin, tho' it be not given, as 
nl of Rent. 2 Rol. 463. 25, 4 Co. 10. 4. | 


N N th gives an Ox, Cow, or other collateral Thing in the Name of Seiſin. 
9 1 7 J. 27. 464. J. 25. 

ic Gar! Man takes the Profits of an Office, that is a ſufficient Scifin of 
99 if ce, to maintain an Aſſiſe. 


aer aer 34. of A. for a Capias, it is a ſufficient Sciſin of the Office | 
So, 


1 Rel, * 4 25. 


8 E. 1-8: 1 N. 

80 if he takes 205. of A. by Way of Compoſition for the Fees of an Offi 
R. 2 Lev. 120. 

Tho' the Defendant had Poſſeſſion of the Office at the ſame Time, 2 In 
120. 

Bo, if he puts his Hand upon the Mace, which the Diſſeiſor of the Of, 
holds, and his Hand upon the Door of the Houſe of Commons, it is a ſuffice 
Seifin of the Office of Serjeant of the Houſe of Commons. R. 2 Lev. 1, 

So, if he recovers Damages 1 in an Action upon the Caſe for his Fees, hy 
2 Lev. 108. 

Bo Seiſin of Part of the Rent is Seiſin ſufficient to have an Aſſiſe of ty 
Whole. 4 Co. 9. 2 Rol. 463. J. 50. 

So, if a Man grants ſeveral Rents, an Attornment by Delivery of a Peng 

in the Name of Seiſin is ſufficient for all the Rents. 2 Rol. 463. J. 35. 40 
8.6.9.5. 
So, sf a Man eniſbrves upon a Leaſe far Life, or. Years, a Quartern of Cm 
for the firſt Year, and afterwards 50s. per Annum, the Seiſin of the Con i 
ſufficient for the 50s. Rent; for the Whole ſtands upon the ſame Relm. 
tion. 4 Co. 9.4 

So Seiſin by the Anceſtor is ſufficient in an Aſſiſe by the Heir. ik 
Aﬀiſe, (A.) 

So, in an Aſſiſe of Rent by a Corporation Sole, Seiſin by his Predeceſl, 
2 Rel. 464. J. 5. 40. 

o Seifin by the Hand of the Tenant paravail is ſufficient for the Lai 
Paramount againſt the Meſne. 1 Rol. 314. J. 47. ; 

So Seifin by the Huſband binds the Wife and her Heirs, 1 Rel zu 
J. 55. 

15 Seiſin by Tenant by the Curteſy binds the Heir. 1 Rel. 315. J. 2. 

So Seiſin given of Services by A. after a Feoffment by him to B. and bein 
Notice of the Feoffment, is ſufficient for the Lord in an Aſſiſe againſt 
for till Notice A. was his Tenant, as to the Avowry. 2 Rol. 464. J. 50. 

So Seiſin by the Hand of the Diſcontinuee of Tenant in Tail, tho tie 
Lord cannot avow upon him, and there is no Privity between them. 2M 
464. J. 52. 1 Rol. 314. J. 51. 

So, by the Hand of a Difſeiſor, or other, who has a defeaſible Til, it 
be without Cavin. 2 Ro. 464. J. 45. 1 Rol. 314. J. 50. 

If a Man makes a Feoffment of a Seigniory upon Condition, and afte 
wards enters for the Condition broken; Seiſin of the Services before the Fro 
ment is ſufficient for an Afliſe after Re-entry. 2 Rol. 465. J. 10. Wer 
after Re- entry he diſtrains. 4 Co. 9. 6. Vide Poſt, (D.) 

So Seiſin by the Feoffee before the Condition broken. 4 Co. 9. 6. 

If a Rent becomes Seck without the Act of the Party himſelf, Seiſin befor 
is ſufficient for an Afliſe afterwards : As, if the Lord purchaſes, &c. of ti 
Tenant paravail, whereby the Surpluſage of the Rent of the Meſnaly 
Seck, Seiſin before of the Rent -Service! is ſufficient for that which 1s Seck, 
4 Co. 9.4. 


(D) What not. 


UT a Seiſin 1 in hs is not a- ſufficient Scifin to have an Aſſiſe. J. # 
Ante, (C.) + | 

So an Attornment to the Grant of a Rent, without Payment of any Put 

or ſomething given in the Name of Seiſin, is not ſufficient to maintain 1 

Aſſiſe. 2 Rol. 463. l. 15. 464. J. 20. 4 
Tho' he attorned by Delivery of a Penny, if i it were not pou as Pat 

Rept, or in the Name of Sciſin. 2 Rol. 463. J. 3 90 
1 | 


08% 2© DB ENT 
IP Diſtreſs for a Rent Seck, without more, is not a ſufficient Seifin to have 


a Aﬀiſe, 2 Rol. 463. J. 43. 
go Seiſin of one Service is not ſufficient to have an Aſſiſe of another Service, 


it be inferior to it. 4 Co. 9. a 
As, Seifin of Fealty is not ſufficient to have an Aſſiſe for Rent. 2 Rol. 463. 


; oF in an Aſſiſe for an Office, it is not ſufficient for a Seiſin, that he goes goes 
0 the Place, where it ought to be exerciſed, and demands his Station there, 


> Lev. 108. 


x diſturbing him in the Exerciſe of the Office. Semb. 2 Lev. 108, 

80 Seiſin of Services, by the Hand of a Leſſee for Years, is not ſufficient 
x an Aſſiſe againſt him in the Reverſion, after the Years expired. 2 Nol. 
bs. J. 2. 1 Kol. 314. . 45. 

Or by the Hand of a Tenant at Will. 1 Rol. 314. J. 42. 

80 Seifip of Rent · Service is not ſufficient for a Rent, which becomes Seck 
y the Act of the Party himſelf: As, if the Lord grants his Seigniory, ſaving 
ie Rent, Seiſin of the Rent before is not ſufficient to have an Aſſiſe of -_ 
zent, which is now Seck. 4 Co. 9. 6. 

80, e Donor or Leſſor for Life grants the Reverſion, ſaving the Rent. 

Pp a Man makes a Feaffment of Land upon Condition, and afterwards 
e Condition is broken, he cannot maintain an Afſiſe before Entry and a new 
obtained. 40. 9e b > 


E) what is ſufficient to 4 a Diſtreſs. 


Dur a Seiſin in Law is ſufficient to have a Diftreſs for Rent. 4 Co. . a. 
80 it is ſufficient for an Avowry, Cc. for Rent, or other Service, ſince 
ie St, 32 H. 8. a. tho' that Statute ſpeaks of actual Poſſeſſion within 40 
(ears; for that ſhall be reſtrained to Seiſin for- an Action, and not for a 
Diſtreſs. R. 4 Co. 10. 

And Seiſin of Homage is a ſufficient Seiſin to enable a Diſtreſs for all other 
vervices, Superior or Inferior. R. 4 Co. 8. b. Bevil. 


bolds by Eſcuage and other Services, Seiſin of Eſcuage | is Seifin of Homage, 
realty, Gc. K. 4 Co. 8. 5. 

So Scifin of Homage is Seiſin of Fealty. 4 Co. B. . 

= if the Tenure be by Fealty and Rent, Seiſin of the Rent is Seiſin of 
ue realty. 4 Co. 8. 6. 

And Seiſin of the Fealty is Seiſin of the Rent. R. 4 Co. 8. 5, 


ive, is Seifin of the Rent. 1 Rol. 3 14. J. 25. 
80, if the Tenant pays an Amerciament for not deing Suit, or makes a 
2 for it, it is Seiſin of the Suit of Court. 1 Rol. 314. J. 20. 


in of the Service. 1 Rol. 314. J. 17, 27. 

% Sein of any Annual Service is Seiſin of all Caſual Services: As, Seiſin 
Rent, Suit, Ge. is Seiſin of E cuage, Homage, Fealty, Ward, Relief, 
918.25 Service to pale i in the Park, or cover the Hall of the Lord, 


But Scifin of a 8 
dent, 185 yi Gai tail of 109 ne. which is not 


Nor, if be recovers Damages againſt another in an Action upon the Caſe 


$o Sin of any Superior is Seiſin of every Inferior Service : As, if a Man | 


So Acceptance by the Lord from his Tenant of an * Horſe, Sc. for Rent 


an Attorment, or a Recovery in Avowry for any Service, is a ſufficient 
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A Seiſin of Rent is not Seiſin of Suit, Err annually, - Ge. 46 


geable, and ouſts another of his Freehold. ' Lit. S. 259. 


658. 4. al. 


Life or Years makes a Feoffiment, the Feoffec enters, he will be a Di 


1 8 E 1 81 12 N. 
s deiſin of any Annual Service is bot Seifn of aby other Annual Service 


9. 4: 


® Dilfetfin, 


b. 1.) What ſhall be. 


ISSEISIN 4 the tortious Ouſting of Seiſin in Lands or Tenemey 
Co. L. 153 | 
As, if a Man enters into 8 or Tenements, where his Entry 1s not th. 


If he enters upon the Poſſeſſion of a Leſſee, this ouſts the Leſſor of hi 
Freehold. 
Tho — Payment of bis Rent afterwards, Dub. 1h 


80, if a Man difturbs the Entry of kina, ho has Right, into Land, it will 


be a Diſſeiſin. 1 Rol. 659. J. 15. 
to the Command of him, who has Ri 


If he outs down Trees con 
If he comes to an Houſe, that is locked up, and takes the Door in his Hud 
and claims it in Fee; tho' he does not enter, it will be a Difſcifin of the Hou 
R. 1 Nal. 659. d. 51 , 

So, if a Copyholder leaſes by Licence for Years, nd afterwards ou 
his Leſſee, it will be a Diſſeiſin to the Lord. 1 Rol. 662. J. 47. 
So it will be a Diſſeiſin, tho* made ee A As, if Tenant ir 


ſeiſor. 
80, if he makes a Giſt in Tail, S1. other than his oyn l 
and I the Donee or Leſſee enters. 
80, if Leſſee at Will, or by Sufferance, e a Leaſe for Years, and th 
Leſſee enters. R. Cro. Bl. 836. 
If the Leſſee continues in Poſſeſſion alter a Fine, or Surrender to the lei 
ſor. 
Or after his Term expires, after Entry, or againſt the Will of the Leit 
So, if the King's Patentee enters, where the King has no Right to nuke 
u Grant. 
If the Eſcheator, or other Officer of the King , ſerſes the Land without Cat 
If a Mao, who has no Raghs, e out of the Hands of the King 
e'S on. 1 5 8 
Ry Demandant enters pendente Lite. 
Or ſues Execution, after his Releaſe given, after Verdia, and bee ol 
wenn f 
Or enters after a 0 utterly wit . 
If a Sheriff upon a General Writ rakes Execution of other 


= 1 Ro, 


664. l. 
* if an Officer executes an Office, to which another has a Right, by 
Appointment of the Court, he will be a Diffeifor, 
If a Woman takes Dower, to which ſhe has no Title, by Aﬀeignment d 
a Guardian, ſhe will be a Diſſeiſoreſs. | - 
So, if a n Man enters by Feoffmont of a Guardian. 
If a Guardian continues Fi after full Age of his Ward, he vil 
be a Diſſeiſor. Co." L. 5. ö. 1 Rol. 659. 1. go. © 
So, if a Man enters by Releaſe of an Infant, he will-be a Diſſcifr, 
Af he enters to make a — why has no Right. if 


S-.-E-. FE 8.4 N. 


If he enters by Colour of a Leaſe from e Diſſeiſor after the Entry of the 
Diſſciſee. 1 Rol. 662. l. 30. an 

And every one will be a Piſſeiſor, who is Particeps Criminis: As, if a Man 
commands another expreſsly to make a Diſſeiſin. 1 Rol. 663. J. 20, 25. 

If he gives Aſſent 2 or ſubſequent to the Diſſeiſin. | 


If a Leſſee, Guardian, Tenant by Elegit, &c. makes a Feoffment, &c. 
he will be a Diſſeiſor, as well as the Feoffee, &c, who enters. 

So, if a Leſſee attorns, or voluntarily pays his Rent, to a Stranger. 

80 a Feme Covert, or Infant, may be a Diſſeiſor by actual Entry, without 
her Huſband. 1 Rol. 660. J. 30. | 

Or, if they agree to a Diſſeiſin by another after the Coverture determined, 
opt full Age. 1 Rol. 660. J. 23. = As 

80, if a Man enters by Diſſeiſin, he will be a Diſſeiſor tho' he claims only 
fr Years : As, Tenant by Statute, in Dower, &c. where they have no Right 
tit; for they cannot qualify their Wrong, 1 Rel. 662. J. 35, 40. 

If one Parcener enters, claiming the Whole, and takes the Profs of the 
Whole, it will be a Diſſeiſin of his Partner, Co. L. 373. b. 243. 6. Vide 
. 401 | a, 

What ſhall be a Piſſeiſin of a Rent, Vide Rent, (D. 2.) 


FC. 2.) What not. 


But an Act, which does not ouſt him, whe has the Frechold, tho“ it be 
tortious, will not be a Diſſeiſin: As, if a Commoner commands the Owner 
of the Soil not to cut down Trees, whereupon he deſiſts, and goes off out of 
be Land, it 3s oe Difcifin ; for he, who has Right, ſtall not be ouſted of 
his Seifin by Parul. 1 1 O50. 4 10. 8 a 

80, if A. enters upon the Poſſeſſion of B. but does not expel him, it is no 
Diſſeiſin. 1 Sal. 240. Co. L. 181. a4. = 4 25 * | * 

80, if a Man makes a Leaſe, off the Land, to him, who has the Poſſeſſion 
and Rept be paid to him, it will not be a Niſſeifin, without more. 1 Kol. 
059. l. 40, 45. Vide infra. * 1 W IEG 
So, if a Man erects a Shop in a vacant Place of the King's Manor, without 


Keiſim. 1 Rol. 659. . 28. | We 

Tho? he continues in the Shop after a Grant of the Manor by the King to 
another in Fee; for the firſt being no Diſſeiſin, the Continuance of the ſame 
AQ will not be ſo. R. 1 Rol. 659. J. 25. | | 

So, if a Man enters upon the Land of A. in Ward of the King, and takes 
the Profits as Owner, and continues the Poſſeſſion after Livery ſued by A. 


30. 


So, if Tenant in Capite deviſes all bis Land, which is void for a third Part, 
and the Deviſce enters, and makes a Leaſe of the Whole, it will not be a Diſ- 
rin ; for he was Tenant in Common with the Heir, and Tenant in Common 
cannot be ouſted. without actual Ejectment. R. 1 Rol. 658. J. 4 5. Mo. 546. 
do, tho' the Deviſee levy a Fine of the Whole. 1 Rol, 658: J. 50. 
do a Diſſeiſin of Part of a Manor, Rent, &c. if there can be a Severance, 
of will not be a Diſſeiſin of the Whole. 1 Rab. 664. J. 21, r 
| 80, it will not be a Diſſeiſin, where a Man enters by Sufferance of the 
0 2 . 1 Ro.-650, 4. 20. Ni 3 
ji Pe if a Leſſee continues in Poſſeſſiom after his Term, without other Act; 
go 00 Tenant by Sufferance. 1 Nal. 659. J. wit. 3 


iche ik 2 Stranger makes a Leaſe by Indenture to Tenant by Sufferance, - 
out ouſting the Poſſeſſion, it will not be a Diſſeiſin; tho Tenant by - 


"ance pays him the Rent upon the Leaſe, R. 1 Rol. 659. J. 40. 


, 


paying Rent, it will not be a Diſſeiſin; for the King cannot be ouſted of his 


It will not be a Diſſeiſin, when the firſt Act was not fo. R. 1 Rol. 654. 
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. 
So, if Guardian by Nurture mak&a Leaſe to any one in Poſſeſſion unde 
the Title of the Infant, rendring Rent to himſelf, which i is paid accordingly 

it will not be a Diſſeiſin. 1 Rol. 659. J 45. 

So, if a Man enters, claiming only a lawful Eſtate, he will not be a Tir 
ſeiſor, tho' he bas no Right to it: As, if a Man makes a Leaſe to B. ,, 
his Heirs for Years, and the _—_ enters, claiming the Term which does ng 
belong to him. 1 Rol. 662. J. 45. 

If a Deviſe be vaid for a third Part, and the Deviſce enters, claiming tb 

Whole by the Deviſe. R. Cro. El. 641, 
STII So, if a Sheriff, &c. does Execution purſuant to his Authority, he yi 
not be a Diſteiſor, tho' the Judgmeat or Proceſs was erroneous. R. 1 5% 


*% J. 

; „ if the Sheriff makes Reſtitution after a Reyerſal in Error, Without 
Seine? facias againſt the Terretenants who were not Tactics to the Record, 
8 R. 1 Rol. 663. L 50. 


* 


(F. 3.) What ſhall be ſo, or not, at Eleion, 


So, if a Leſſee at Will or by Sufferance makes a Leaſe, it will not be 
Diſſeiſin but at the Election of the Leflor. R. 1 Rol. 661. l. 25, C. Cr. 
= on. 316. Vide Eftates, (H. 1, 2.) , 
if a Man enters by Colour of a Leaſe, which is void, and pays Ret 
the Lei OS OR but at the Election of the Leflor. l 
: I 4.5 

Tho he clas a Leaſe for Life, 2s well as where he claims by a Lat 
for Years, or at Will. R. cont. 1 Rol. 662. l. 10. Vide Eftates, (i 1, 2 

So, if A. makes a Leaſe for Years,' and afterwards makes a * 
aliens the Fee Ren the Rect of the and the 
the Wife enters, claiming her Jainture, and takes the Rent, it will be a Diſc 
(in, or not, at the Election of B. 1 Rol. 662. J. 15. 
Bo, if a Leſſee attorns, or pays his Rent, to a Stranger without Coercin 
without more, it will not be a Diſſcifin, but at the Election of the Leſs 
1 Rol. 659. J. 17. 

So, if a Man enters, claiming as Guardian, when he has no Right to i 
ſo, it will not be a Diſſeiſin, but at the Election of the Heir. 1 Rel. 661 

20. 
| If he enters upon the Land of an Infant by his Aﬀent, for bis Abet is wi 
1 N. 661. 4 40. 


5 ns Who ſhall not be a Diflciſor 


x * So the king ar Queen cannot be a Diſſeiſor. | 
1 . $0 a Feme Covert ſhall not be a Diſſeiſoreſs by the Act of her Hulbu, 
4 | or a Stranger. 1 Rel. 660. J. 5. 10. * 
Tho' ſhe e ly it during the Coverture ; ; for her Agreement is 


1 Rol. 660. J. 15, 
So an Infant 8 be a Diſſeiſor by the Act of a Stranger, tho be 4 


to it during his Nonage. 1 Ro/. 660. /. 25. 35. gu 
Tho' the Feme Covert or Infant be preſent, when the Huſpand, or Sti 


ger, enters, without more. 1 Rol. 660. J. 37. 661. J. 12. 
So a Feme Covert by actual Entry cannot make a Diſſeiſin to the Uſe > 


her Huſband, or a Stranger. 1 Rel. 660, J. 5o. 
So a Corporation cannot make a Diſſeiſin in their Corporate Capacity, 5 


the Perſon who does the AR is the Diſſeiſor i in his natural Capacity. 
661. J f. . oi We Xt aff 90 


= 
o * 


l 


and A, enters accordingly, A. alone will be the Biſſeiſor, and not he who 
ve the Command. I. Rol. 663. J. 10, 15. 

" If a Man leaſes the 5 of another for Years off the Land; and the Leſſee 
ters, the Leſſee alone will be the Diſſeiſor, 1 Rol. 663. I. 27. 

But if a Leſſee at Will or by Sufferance makes a Leaſe for Vears, the Leſſor 
aly will be the Diſſeiſor. R. 1 Rol. 663. J. 30, 40. 


Vide more concerning Seiſin in n Pleader, (C. 33,—E. 22.) 


Pꝛimier Sein. 
Vide Prærogutive, (D. 59.) 


11 


1 
ide Copybold, (H. 7.—K. 20, 21, 25.)—-Prerogative, (D. 68.) 
of Arms. 


Vide Fuftices of the Peace, (B. 12.) 


| ——— of Felons Goods. 
Vide n, (B. 4. 7. 8 NHufſices (Z. lader, (2 S. 18.) 


——of foꝛfeited Goods. 
Vide Trade, (C. 6. ) | 


——of Tempozalties. 
Vide adders. «rv (D. 23, 1 


SEMIN A . 
Vide Popery, (B. 6.) 
S E QUEST RATION. 
N Vide Chancery, (D. 7 9 


* 2 4 
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80, if a Man commands A. to enter into Land, when he has no Right, 


SEREMENT, 


8. E R E M E N. 


(A) When an Oath ſhall be required. 
O Oath can be required, unleſs it be eftabliſhed by Act of Parliamen 


or by Common Law. 2 Inft. 4 
The Oaths of Judges, Councellors, Sheriffs, Under-Sheriffs, Eſc 
Attornics, Mayors, and Bailiffs, are eſtabliſhed by AR of Parliament, 2 bl, 
479. 

When the Oath of Allegiance ſhall mn required, Vide Ain (3 
I, &c.) 


„h | (B) When not. 


B* T a new Oath, not eſtabliſhed by the Common Law or une of 


Parliament, cannot be Log . a Judge, Commiſſioner, or oe 
Subject. 2 Ivft. 479 | 


Tho' allowed — the King's s Patent. Semb. per Cooke, 1 Rol. 5. 
But an. Addition to an Oath, which is for the publick Good and due Exen- 


tion of his Office, may be made by Order of the King and the State withat 
Parliament. Semb. Cro. Car. 26. 


And therefore by the Common Law Furamentum came i in Caufis Bt 
clefiaflicis could not be required; of ITN a6 alias Caufis matrimonial d 


teflament.” 2 Inſt. 657. 

Tho allowed by the Conſtitution of Othe, 21 . z . A. 1236, for a Cana 
ey to a Statute or Pet apt of the Realm has no Force. 2 ,. 

5 Le tt? © 63 4 . ene 

Tho! it ſeems to be warranted by the St. 2 H. 4. 15: for that was repealed 
by the St. 25 H. 8. 14. and 1 Ed. 6. 12. and tho' revived by the St. 1 C21. 
& — 6. * afterwards 2 2 the St, 1 El. 1. and 0 repealed, 
2 Inſt. 65 * | 

But it FR be demanded of the 7 ed, 2 Inf. 6 57. 


And of a Layman in a Matcimoniat-or, Teſtamentary Cauſe, for in thel Or 
Caſes the Tranſaction is often in private. 2 Int. 657. Or 
So no Perſon Eccleſiaſtical or Temporal ſhall, be examined upon Oath in An 


72 1 Court of he Thoughts. 2 Inf. 658. Vide-Protittin Dy, 
(G. 13 


By the Sr. 13 ar. 2. 12. No Eccleſiaſtical Judge may tender an Oath a Pe 
Officio, or any 0 b whereby any Perſon may be charged to accuſe, puy* 
Ane of, or confeſs any Criminal Matter, that may fabject him to Cenſut 8 
or Puniſhment. 


And therefore no one can be bound by the Spiritual Court to take an Oath 
to preſent or accuſe himſelf, Hard. 364. 

3 to make Oath, that he will preſent upon ſuch Articles inter ali 

rd. 364. 

Nor to take an Oath, except in a Matter proper for the Juriſdiction of the 
Spiritual Court, as, in Cauſa Matrimonial” vel Teſtamentar'. Hard. 30% 
2 Inſt. 657. 1 Rol. 220. 2 Bul. 182. Vide Prohibition, (G. 4.) 

Nor to anſiver upon a Matter within their Juriſdiction upon Oath beſo" 
it be preſented by two at leaſt. R. Cro, El. 262, A 


1 


"SV R E M E N T. 


Nor to anſwer upon a Matter, which ſubjects him to a penal Law ; tho! 
i Juriſdition of the Spiritual Court be ſaved: As, if takes Uſury, 

Maſs, &c. 2 Int, 657. 2 Rol. 305. J. 15, 25. 2 Cro, 388. 1 K., 
2 2 Bul. 183. 

Nor to give an Account of his Faith. 2 Rol. 305. J. 35. 

Nor to anſwer to an Accuſation of Incontinency, &c. R. Cro. El. 201. 

Or of Covin or Fraud in a Leaſe for Years. R. Hob. 84. 

Nor to anſwer to.a Matter, which, being proved, will * a Forfeiture of 
us Freehold. R. Sal. 550. | | 

Or a Forfeiture of his Bond, R. 1 Rol. 110. 

% an Oath eſtabliſhed by a Canon to make no Alteration in the Govern- 
ment of the Church by Archbiſhops, Biſhops, Deans, Archdeacons, Cc. is 
not legal. 3 Ruſh. 1186, 1205. 

Nor an Oath eſtabliſhed by a By-Law of the Dean and Chapter, who have 

power to make By-Laws, before an Archdeacon ſhall be admitted to his 
Office. R. 2 Mod. Ca. 27. 

So the Secondary of the King's Bench cannot examine upon Oath, but the 
Examination ſhall be in the Crown-Office. 2 Nol. 109. 


(0 When required of a Peer. G 


O all Lok of Parliament in the Trial of Cauſes before them ſhall not 

take any Oath. Seld. Vo. 3. p. 2. 1533. 

80, by the antient Law, when they anſwer as Defendants in any Court, 
e Anſwer ſhall be, upon Proteſtation of their Honour, without Oath. Cont. 
er Juſt, but it was R. acc. in Parliament 2 Car, Jon. 154. Per Harcourt, 
Gal. 513. Seld. 3 Vo. p. 2. 3 -w 

Tho the Anſwer be to a Charge againſt him; i a8 in the Star- chamber, 
Sc. R. cont. Hut. 87. 

But a Peer made Chancellor, Treaſurer, Juſtice of the Peace, or other Offi- 
cer, ſhall take the uſual Oath of Office. R. Jon. 52. 

$ he ſhall take the Oath of Homage. Jon. 1 15 

So, if he wage his Law, it ſhall be upon Oath. For. 1 53. 

80, if he be a Witneſs. Jon. 153. Sal. 513. Semb. cont. Seid. 3 Vo. 
þ2. 1536. R. act. 2 Modi 99. Acc. Dy. 314. bs in Marg. * 

Or make an Affidavit. Sal. 5 13. 5 

Or be examiped upon Intetrogatories. R. per Harcourt, 8 Sal. 1211 

And when ſworn, a Peer oy his Hand upon 'the Goſpels as others do. 


14. ö. in Ma 85 
zg H 6h 20 eis 
Perjury, How puniſhed. / 9-4 in Hafi, of Peace, (B. 104, — 


SE NIE ANT! AT ARMS. 
eee en 
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a wy "Pk Ly, (0. 2, 2 51 _ 
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© SERJEANTY, 


s k R J E A N T „. 
Vid Homage, F.) 


1 E R V - A N T 8. 
vii Futices of the Peace (B. 58, Kc.) 


* 


Ss E R ö 


AS te Services or Tenures whereby Lands 51 Vide Haage 
A. B, &c. 
Po a Bi, ſhall be created by Reſervation of Services, Vid Seignt= 


ory, (A.) — Honcur. 
Vide more concerning Services in cu (K. 8. —M. i 


(3 K. 1S-)—Suſpenfon (A.). 


= me The King's Service. - - 
3 F | 8 Rant | 8 * I I, . | * 1 Fi 


Vide Homage (G. 1, "Y 7 


=, 3 Vide Droit, 8.) | | 


= e 0 N S. 
Vid Api (B. 23. ui of the Peace (D: 1,46) 


| PS Seffions of Parliament. 
> Mid Parkaiment, (Q.) 


. 
th E. GEE Ba 2 . 2. 7 


LFE NM E N I. 


P Parriage Settlement. 
= - Vide Chancery, (3 M..3, -Z. Ke. 


2 


* * | - - * 
; R 7 


Voluntary Hettlement. 
Nude Chancery, (3 2. 5-4 H. 0. 5 . 


. Settlement of the oy: 
> 2s  Fide Juicer of the Peace, (B. 71, Sec 


4 


SETTLE 


ES THD.D.V $-K. 
Vide Uſes, (K. 5.) 


SEVERANCE 
Vide Aſiſe, (B. 10.) —Copybold, (Q. 4.)—Efates, (K c 5.) 


—— of Tithes. 
Vide Diſmes, (I. 1, 2.) 


R S8. 


(4) Commiſſion of Sewers. 
Y the Common Law the Kin might make a Commiſſion for the Survey 


any Statute of Sewers. 10 Co, 141. FE. N. B. 113. 

But by the Sr. 6 H. 6. 5. it was firſt Enacted, that Commiſſions of Sewers 
be granted ; and it preſcribes their Form. 

And now by the Sf. 23 H. 8. 5. Commiſſions of Sewers ſhall be directed 


in all Parts in the Realm, when and where Need ſhall require, according to 
the Tenor there enſuing. 


(B) To Thom granted. 


Y the St. 23 H. 8. 5. The Commiſſion of Sewers ſhall be directed to 
ſuch ſubſtantial and indifferent Perſons as ſhall be named by the Lord 
Chancellor, Lord Treaſurer, and two Chief Juſtices, or any three of them, 
whereof the Chancellor to be one. | | | 

And by the ſame Statute, Every Perſon named a Commiſſioner ſhall attend 

Execution of the ſaid Commiſſion. \ : 

And before he acts ſhall take an Oath before the Lord Chencellor, or ſuch, 
to whom a Dedimus Poteſtatem is by him directed to take the ſame, or be- 


"ED 


to execute the Authority, &c. 


And, if any one fits as a Commiſſioner before he is ſworn, he forfeits 40/. 
for every Time ; a Moiety to the King, a Moiety to him that ſhall ſue, &c. 
And by the St. 25 H. 8. 10. Any Commiſſioner refuſing to be ſworn, 
the Refuſal being returned into Chancery on the King's Writ, ſhall forfeit 
bve Marks for every ſuch Contempt, unleſs he ſhew reaſonable Cauſe to the 
Chancellor for ſuch Refuſal. C 
But by the Sr. 23 H. 8. 5. None ſhall fit as a Commiſſioner, not having 
Fr Tenements or - Hereditaments in Fee, in Tail, or for Life, of 40 
arks 5 Annum, above all Charges, to En Uſe, except he be reliant 
„V. 4 | >= in 


Vor 


and Repair of the Banks, Walls, and other Fences againſt the Sea, before 


fore the Juſtices of Peace at the Quarter- Seſſions for the ſame County, truly 
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\ „ 
in and free of ſome City, Borough and Town Corporate, ad have moveyy, Sc 


Subſtance of 100/. Value, or be an Utter Barriſter at Law, on Pain of 4ol Sc 

a Moiety to the King, a Maiety to the Informer. miſſi 
By the St. 25 H. 8. 10. None ſhall be bound to act in the Commiſa 0 
unleſs he be dwelling in the ſame County. 80 
By the Sr. 13 El. 9. No Farmer for Years of Lands within the Lim Pao 

the Commiſſion ſhall intermeddle in the Execution of the Commiſſion, yy 0 
he have 401. per Annum F rechold, and then only as to ſuch Lands which 1 

the 


he holds not as Farmer. 
And therefore, if a Man be intitled to a Reverſion, or Remainder after z 


Eſtate for Life, of the annual Value of 40 Marks, he cannot be a Commiſſion, 
for he has not an Eſtate in præſenti. Cal. 194+ 

So, if he be ſeiſed of Franchiſes or Liberties, if they are not demiſed fy 
the annual Rent of 40 Marks, fot tho' they are Hereditaments, they are ng 


of an annual Value. Cal. 194. \ 
25 if he be ſeiſed of Caſual Services: As, Homage, Heriot, Relief &. 
Cal. 194. 


Or, lif he be ſeiſed of an Advowſon, for it is of no Value. Cal. 194, 

So Jointenants, or Tenants in Common, or Parceners of Lands of 40 Mak 
per Annum, cannot be Commiſfibners, fot tho' they are ſeiſed per my & jr 
tout, yet each has only a Moiety. Cal. 195. 

So a Man ſciſed in Right of bis Wiſe cannot be a Commiſion, (a, 
195. 

Nor a Man ſeiſed in Truſt for another. Cal. 195. 
Nor a Dean and Chapter , Mayor and Commonalty, or other Corporain | 

Aggregate ſeiſed Jure n Cal. 195. 

So an Alien cannot be a Commiſſioner. Cal. 196. 

Nor 4 Leſſee for Years of a Farm, unleſs he has alſo a Freehold of a 
per Annum. Cal. 197. 

So a Diſſeiſee before Entry cannot be a Commiſſioner. Cal. 198. 

Nor a Bargainee of Lands before Iurolment, tho the Deed be afterwak 
inrolled. Cal. 198. 15 | 

So a Freeman of a Corporation cannot be a Commiſſioner, unlef he be 
alſo Reſiant within the Borough, and have 100/. Perſonal Eſtate. Cal. 191, 
192, 

If he be not aQually admitted to his Freedom. Cal. 190. 

- And Refiancy in Law is not ſufficient, unleſs he be actually reſident wid 

the Borough. Cal. 191, 

Tho' he inhabit within the Walls, if he be not alſo within the Precinct 
Liberty of the Borough. Cal. 192. 

So, if a Freeman has no Perſonal Eſtate in Poſleflion, it is not ſuffice), 
tho' he has Debts upon Statute, Judgment, Bond, or Contract, to the Vil 


of 100]. Cal. 192. 

So, if he has it not in his own Right, tho' he is poſſeſſed of it in Ry 
of his: Church, or as a Member of a Corporation, Sc. Cal. 193- 

Or as Leſſee for Years upon a Demiſe. Cal. 196. 

Yet 1 Utter Barriſter may be a — tho he has not any L 
Cal. 19 

So a Man may be a Commiſſioner having 40 Marks per Annum, tho K 
be a Villein. Cal. 196. | 

Or de an Infant. Cal. 202. | N 


So 2 Woman may. Cal. 202. ; "den 
So a Man who has Lands in Reſpe& of his Office: As the W 2 


the T0; Ve. — for Life of an Office, to pn 4⁰ Marks 8 


So a Biſhop, Parſon, &c. ſeiſed in Right of his Church. Cal. 196. 
So, it is ſufficient if he have Lands of 40 Marks, when he acts as a Com- 


miſſioner, tho' he had. not when the Commiſſion was granted. Cal. 198. 
Or, tho' he afterwards ſell them. Cal. 198. 


Place it lies. Cal. 193. ; 
Or by whatever Means he obtained it. Cal. 193, &c. 
But, if a Perſon not qualified act as a Commiſſioner, he will be ſubject to 


the Penalty, but his Acts and Decrees remain good. Cal. 203. 


(C) Authoꝛity ok the Commiſſioners. 


(C. 1.) To what Things it extends. 


Y the St. 23 H. 8. 5. Commiſſions of Sewers ſhall be directed in all 
Parts within this Realm, Cc. 

And therefore all the Engliſb Sea, being infra Regnum Angliæ, may be with- 
in the Juriſdiction and Extent of the Commiſſion of Sewers. Cal. 18. 

So the Iſle of Man, the Iſle of Wight, Wales, and other antient or new 
Iſlands within the Kingdom of England. Cal. 20. | 

So Lands deſerted by the Sea, Cal. 22. 

The Shores and Coaſts of the Sea. Cal. 3o, 32. 

The Arms of the Sea, Creeks, Havens and Ports. Cal. 33. 

But the Authority of the Commiſſioners does not extend beyond the Limits 
of their particular miſſion, Cal. 36, 


cannot be within the Juriſdiction of the ſame Commiſſion. Cal. 38. 

So the Sea, or Creeks and Bays of the Sea, are not within the Manage 
ment of the Commiſſion. Cal. 38. | Le 

So Lands deſerted, before they are got to be profitable, are not within the 
Defence of the Commiſſion. Cal. 38. | | 

And therefore the Commiſſioners may build a Wall, Bank, &c. for the 
Advantage of the other Country, but not for the Defence of the Lands de- 
lerted, till they are profitable. Cal. 38. $ 


(C. 2.) What Defences they may mend. 


By a Commiſſion founded upon 
aſmuch as the Walls, Banks, Gutters, Sewers, Gotes, Calcyes, Bridges, Streams 
and other Defences by the Sea Coaſt and Marſh Ground within the Limits of A. 
Ec. or the Confines of the ſame, by the Rage of the Sea, or by Means of Trenches 
o freſh Water, having Courſe to the Sea, be ſo lacerate, &c. We therefore have 
Mned you or fix of you (3 Quorum) to ſurvey the ſaid Walls, &c. and the ſame 
cauſe to be made, corrected, repaired, amended, put down, or reformed, as the 
Caſe ſpall require, Sc. 10 Co. 143. 4. 


ks of the Sea, Cal. 37, 38. 
And alſo the Banks and Walls of Navigable and other Rivers which have 
2 Courſe to the Sea. Cal. 52. | . 
25 may reform ſuch Walls and Banks, if neceſſary. Cal. 51, &c. 
5 the Commiſſioners have Power of Rivers, Gutters, Ditches, Ponds, 
vols, Sewers, and Streams, r 3 


- 
So, 
I 
| Ws 


So; if a Freeman has 1001. Perſonal Eſtate, it is ſufficient in whatever 


So Land deſerted by or gained from the Sea after the Commiſſion granted | 


the St. 23 H. 8. 5. it is recited, That for- 


And therefore the Commiſſioners have Authority for repairing the Walls 
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Navigation ſupply it with Water from another River, which has a Supergy, 


| ſurrounded. Cal. 63. | = 


it is not a new Invention, but an Improvement of the antient Means for Pr. 


8 E WER 8. 
So, if a navigable River becomes dry, they may for the Benefit of 1, 


Cal. 62. 
Tho' the Navigation be only for private Boats for Carriage of the Co 
of others, for that is a Common Benefit, Cal. 62. 
So the Commiſſioners have Power of all Bridges which ſand upon Land 
So the Commiſſioners may make de novo the antient Walls, Rivers, G. 
where they are decayed or totally periſhed. 10 Co. 141, 2. 
So when they make a new Wall, Cc. they may make any little Alen 
tion ſor the Good of the Publick : As, if a Wall, &c. muſt of Necefliy x 
rebuilt, they may make it in a Place more commodious for the Level i 


ſervation of the Level. 10 Co, 142. 6. 0 
But Banks, Walls, &c. for Fences of private Grounds are not within the 
Power of the Commiſſioners. Cal. 54. * 


Thoꝰ they are made to Ditches, Gutters, or Streams for watering or din. 
ing their private Soil. Cal. 54, g 
Or for Inning and Securing of private Marſhes. Cal. 54. 
So Conduits, &c. for private Uſe or Convenience, are not within ther 
Power. Cal. 60. | 5 8 
So, if the Town of B. be deſtitute of Water for Cattle, Cc. and the Tom 
of C. 5 vv the Commiſſioners cannot make an Order for the Relief d 
„ T | 3 
So they cannot make an Order for conveying a River or other Stream (x 
the Cutt from Ware to London, Fc.) to any Town or City for Houſchal 
Affairs, for they have no Power but for draining and Navigation. Cal. bi 
Nor for Navigation of private Boats for a Man's private Uſe. Cal. 62. 
So, it is not within the Power of the Commiſſioners to make new Work, 


where there was Nothing of that Nature before: As, to make a new o c 
from one Part of an old River for ſeven Miles to another. R. 10 U. y 
141, 2. W > 9 


Nor new Drains, Banks, or Sluices. R. Mo. $2 5. 


So they ought not to make an antient Wall, Cc. de novo; if by a Repur 
tion the Peril can be avoided. 10 Co. 142. 6. | | 


(C. 3.) What Annoyances they may reform. 


So by Commiſſion founded upon the 23 H. 8. 5. the Commiſſioners but 
Authority not only to ſurvey Walls, &c. but becauſe the Common Paſſage i 
Ships, Boats, &c. in Rivers, &c. by Means of ſetting up and making Stre 

Mitts, Mill-dams, Bridges, Ponds, Fiſhgarths, Locks, Wears, Flood-gatts, and 
other like Annoyances, be interrupted, &c. the Commiſſioners may cauſe i be ſo 
to be made, corrected, amended, put down, or reformed, as the Caſe ſhall rem 
after their Diſcretions. 10 C. 143. 4. | | | 1 

And therefore Commiſſioners of Sewers may throw down or reform 
Annoyances of late Times erected to the Prejudice of the Publick 
Cal. 54. | ws ae „ 

But the Commiſſioners cannot pull down, or reform, any Impedimesg 
Sc. but according to Power to them given by ſome Statute. R. 10 . 13 x 

And therefore they cannot remove, Cc. any Mill, Cawſey, Ge. 1 
before the Time of Ed. 1. if it be not afterwards inlarged. R. 10 2 

Or, if it be afterwards enlarged, they cannot throw it down, but 
reform the Enlargement. R. 10 C. 138. 6. ei i 


1 
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(c. 4) Mu 
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SELLS 
(C. 4.) What they may do by a Survey 


By Commiſſion upon the 23 H. 8. 5. The Commiſſioners may furvey. 
Walls, Streams, Ditches, Banks, Gutters, Calcyes, Sewers, Bridges, Mills, Gc. 
and other Impediments and Annoyances aforeſaid. | 

And by ſuch Survey they may inform themſelves what Defences want Re- 

ir, or not. Cal. 81, — | 

What Annoyances there are. Cal. 82. 

In what Particular the Defe& conſiſts. Cal. 81. | 

What Materials or Money ought to be provided for ſuch Defects. Cal. 8 f. 

So by a Survey they may determine, whether a new Sluice, Sewer, or other 
Defence is neceſſary, and in what Place. Cal. 83. | 

80 they = — the Repair of a Defence, which by Survey appears 

Cal. 82. | „ 

Or the Removal of a Thing which upon a Survey appears to be an An- 

noyance. Cal. 82. | | | 


(C. 5.) What by Jury. 


80 by Commiſſion upon the Sr. 23 H. 8..5. Commiſſioners are afligned to 
ſurvey, &c. and alſo to inquire by the Oaths of lawful Men of the Shire or Place, 
where ſuch Defaults or Annoyances be, through whoſe Default the ſame have 
bappened, who belds any Lands, Tenements, Common, &c. or may baue Hurt, 
&c, by the ſaid Walls, Ditches, Sewers, Cc. . ＋ 
And therefore the Commiſſioners ought to inquire by a Jury, by whom 
any Annoyances are erected, and they cannot determine by Sutvey, or other- 
wiſe, without Inqueſt. Cal. go. © | 

oy whoſe Default a Wall, Bank, &c, or other Defence, is defective. 


Oe _ . 
Who are liable to repair by Preſcription, Tenure, &c. Cal. 83. 
What Lands lie within Danger, &c.” and who is the Owner, Cal. 83. 


Perſons within Liberties, or without, &c. 


and Places they appoint, as many bone Men of the Bailiwick, &c. to inquire of 
the Premiſes. © e Speke 


D) Commiſſioners have a Court of Recozd. 
In what Caſes they have Juriſdicion. 


cord. Cal. 128. EA 
By the Se. 23 H. 8. 5. The Commiſſioners may hear and determine all 
Matters within their Commiſſion, at the Suit of the King, or of any other 
a ning before them, after the Laws and Cuſtoms of Romney Marſh, 
7 their Diſcretions. Yide Poſt, (H. 1.) „ ' 
nd therefore any Perſon may prefer his Bill of Complaint before Com- 
Ry 64 of Sewers for à Matter within the Authority of the Commiſſion. 


RON 173. x: 61 | 
"RH 44 re. © 


Vo L. 


9 


| .- 12 & 
And the Sheriff is commanded to cauſe to come before them, &c. at the Days 


(0MMISSIONERS of Sewers are Juſtices, and have a Court of Re- 
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By Commiſſion the Commiſſioners are authorized to make and direct all (c. 6. 
Writs, Precepts, Warrants, Cc. to all Sheriffs, Bailiff, Officers and other lag, N 
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Damages upon Complaint before the Commiſſioners. Cal. 173. 


So Labourers, &c. may here recover their Wages, Sc. Cal. 175. 


Or if a Wall, which A. ought to- repair, be thrown down, wherchy th 


new, and cleanſe, &c. the Trenches, Sewerg, Cc. and .amend, profrate, & 


making,  Tepeiring, reforming, &c, Walls, Ditches, &c. and otber Annyonut. 
43 for fic Repar * Se. ſhall ſuffice, paying for the ſame competent Nas 


all be ſufficient, at a 1 Price, Ge. 
Diem, for every 
rity of the ſaid Commiſſion. 


think reaſonable. 


to inquire, Sc. And all thoſe (via. who have or may have Hurt or La 6) 
to tax, aſſeſs, charge, &c. 3 the Quantity of their Lands, Tenements, = 


uch Ways and Means, Ge. as Joall ſeem m, convenient for 


. Premiſfes. 
And upon this the regular. Courſe is, that the [ Wes Top? the 2 
Quantity of Land, or other Profit, that every one, w 


| S B W E R 8. 
So, if the Goods of B. are taken upon a Diſtreſs againſt A. tho it be bora 
and without Authority of the Commiſſion, yet B. may have Redreſ 41, and ly 


So, if an Officer for a Diſtreſs takes more than he ought, the Comm 
' fioners will oblige him to return the Overplus. Cal. 174. 

Or, if the Diſtreſs upon a Town be levied upon one Perſon, they gy 
make the others contributory. Cal. 174. 

If an Officer buys Timber, &c. for the Repair of a Wall, &c. the yg 
dor ſhall have a Remedy before the Commiffioners. Cal. 175. 

Or, if he makes a Trench, c. by Order of the Commiſſioners Upon th 
Land of another. Cal. I75. 


But for a collateral Matter they have not Authority: As, if A. be diftig 


- of Lands within the Level chargeable — Ge. the Commiſtong 
cannot give Relief. Cal. 174. 


Lands of B. are en the Commiſſioners cannot give B. Dam bt 
it. Cal. 174. | 


' (E) duben Commiſſioners may make a Tat. 
"I For what Cauſes. | 


Y Commiſſion, the Commiſſioners may far repair, Ge. Ja 
' Ditthes, Gitters, Sewers, &c. in all Places nord, and if need be, nat 


= = 


all Mills Streams, Sc. and other Annoyances, &c. And bear the Accuatif 
Calle tors, &c. for Recaipe and laying out levied and paid in or du 


S = R 


o may take as many Carts, res, Sc. and as many Workmen, & 


Salary, &c. 
2 alſo take as many E Woods, Ti mber, Ce. as for the ſaid Works, &. 


SO 22 


So by the St. 2 4 8. 5, The Commiſtioners may every one have 4. ff 
ay they take Pains in the Execution of the Commiſia, 
and one Clerk 25, per Diem out of the Rates, Taxes, &c. aſſeſſed by Auth 


8 


And they may aſſign of the ſame Rates, Taxes, &c.. to the Clerk for wi 
ting Books: and Proceſs in the Premiſſes, and to Collectors, e z0d 
others, who ſhall take Pains in Execution of the Commiſſion, as they (bal 


(E. 2. ö How affeſled. = 
By Commiſſion upon the Sz. 23 H. 8. 5. The Commiſſioners are authorized 


by the Number of Acres, &o. after the Rate of every Man's Portion, Pr, 


oy 


__ have Bend 


3 


r 


3 WF VB .K © 

yy the Repair, o or Prejudice by the Non-Repair, has within the Level, and 
tereupon the Commiſſioners make a Decree for the Aſſeſſment of every Per- 
on in Proportion. Cal. 82. 10 Co. 143. 0. 

And it is ſufficient to charge the viſible Owner or Occupier; for if he is 
ot liable for the Whole, he may be remedied by Application to the Com- 
minoners. Cal. 111. 

So alſo the Aſſeſſment may be charged i in general upon ſuch a Town, who 
nay afterwards apportion it among themſelves. Cal. 96, 97. 

Or the Commiſſioners may afterwards make a Decree for apportioning it. 
6, 

Pat 20 Altefinent upon a Town in general, if it be not afterwards appor- 

joned, is not good. R. 10 C. 143. 4. R. 2 Gro. 336. 2 Bul. 197. K. 
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— Aſſeſſment upon all the Link between ſuch a Place and ſuch a 
lace ; for it muſt be upon each Part in ſeveral. R. Ey. Ca. 94. 

80 an Aſſeſſment upon one only within the Level, where others are in 
qual Danger, or have equal Benefit, is bad. R. 5 Co. 100. Adm. 10 Co. 
14 

"Oran Afciiment upon a Level, with Direction to levy it upon one Perſon. 
. 2 Cro. 336. 

If an Aﬀſefiiment be irregular, Equity does not aid it R, Eg. Ca. 94, 5. 


(B. 3.) When the Charge ſhall be upon the Owner, 


1 5 5 


2 


= © 


If a Man be bound by Tenure to the Repair of a Wall, Sewer, Sc. he 
n de charged alone. Cal. 112. 10 O. 139. 6. 140. 
- And every one will be bound to whom ſuch "Land . Cal. go. 
. If A. and all his Anceſtors have Time out of Mind repaired, it is Evidence 
L df a Tenure to repair. Cal. 8 9. 
x: So a Corporation ma be bound by Cuſtom to repair without ſhewing any 
0 ands by Reaſon of which, Cc. Cal. 88. 
A 80, if A. and others drain a Level, and ate allowed a third Part of the 


dl and thereupon agree to repair the Banks of the Whole, they will be 
harged to do it; tho' thoſe, who demand it are not Parties or Privies to 
de Agreement. R. Hard. 169. 
do a Man may be bound by his Covenant to repair. Cal. go. 
| And if the Covenant be for him and his Heirs, and Aſſets deſcend, the 
air will be bound. Cal. 90. 
So, if no one be chargeable by Tenute, Preſcription, or cuſtom to repair, 
1 Owner of the Wall, Bank, or other Defence may be charged for it. Cal. 
BB, 91. 
Or he, who has Lands adjoining z for a Bank, Wall, Sc. uguinſt the Sea 
| to him, who has Land adjoining. Cal. „ 
Ks a Man, who has the Uſe or Profit of the Wall, &c. or other Defence, 
be charged to it: N oY —_— has _— by ſuch Defence, in his 
Fer, Crane, Piſchary, &. Cal. 
But a Man cannot be nd by Prafeription to the Rear, &c. unleſs i it be 
i that he has Land Ratione cujus, &c. Cal. 88. 


11 * 


60 det, Land is liable. Cal. 58. 
Me a Man cannot be charged as Owner, or having the Uſe, Gc. except 
all others who have the Uſe or Profit, &c. are alſo charged in Propor- 


. on 92. Vid Aue, E. 2. — Fel, E. 5. 


(E. 4.) When 


Tho he has always repaired, and alſo his Anceſtors ; for i it is only Evidence 
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_— NTT. 


| (E. 4.) When upon the Level, 
But where no One appears to be chargeable by Tenure, Preſcription 0 


ſtom, or Covenant, the Charge ſhall be impoſed upon the Level. Cal i 
Or, if Land liable by Tenure, Preſcription, Sen. & c. be dumm, 
or loſt. Cal. 11 


Or, if Land liable by Tenure, &c. eſcheat. Cal 113, 
So, if Land liable by Tenure, Cuſtom, &c. is not ſufficient, the Rex 
"hall 'be charged upon the Level. Cal. 114, 115. 10 C. 139. 6, 
Or the Hazard is manifeſt, whereby, if a Remedy be not — bs 
lied beyond what the Land liable can ſupply, the whole Country, &: 
b ſurrounded. ** 114. 10 G. 139. 6. 
. . So, if Dam 


happens by inevitable 28 8 the Fault of he 
Owner of the lable, Sc. the be upon the Level: 4, 


if it be by an Tide or Flood. =5 114 10 Co. 139. 


So the Charge of a new Wall, Sewer, or other Work ſhall a 
Level, Cc. Cal. 115. 


And alſo the Maintenance of it afterwards. Cal. 115. 


* © _ + (E. 5.) Who liable within the Land. 


All Perſons who have Lands and Tenements within the Level, or Pr 
apprendre are liable to the Tax aſſeſſed u 
Benefit by the Repair, or Prejudice by the Non- 

As, if they have Land, Meadow, Marſh, 1 

Tho“ it be his Glebe. Cal. 100. 
Tho' it be Copyhold, Cal. 101. 
8o, Land of the 12 an Eccleſiaſtical Perſon, Sc. Cal. 100. 
80 none can be exempt by Cuſtom or Preſcription. Cal. 177. 
So a Man who has a Common, Rent, &c. or other Profit apprende at 
; of Land, may be charged to the Tax upon the Level. Cal. 105, 10). 
The Lord of a Manor for his Quit-Rents, Rents of Aſſiſe, Cc. (al. idl. 
8o a Man who has Common of Turbary, run. Sc. Cal. 105. 
So any who has a Ferry. Cal. 105. 
Or a Liberty of free Paſſage by Cuſtom, or Preſcription. Cal. 106, 
A Park or Warren within the Level. Cal. 106. 
So to extraordinary Repairs, which tend to the Benefit of the Inherits 
a Leſſor, or Reverſioner, or Remainder-man after an Eſtate for Life, or Yea 
may be aſſeſſed. Cal. 109, 110. 
Vr fora new 8 _ v. &c. Cal. 110. * 
 , So to Repairs for the Benefit of the Country in general, a Charge 
aſſed — fx not liable to be ſurrounded : Al for Repair of a Publ 
Port, &c, 115. 
So, by ſpecial Cuſtom which warrants a 1 Charge, a Decre 
be made for impoſing a perpetual Charge upon Land for Repair, &c- 
158. 
But Tithes, not in the Hands of a Layman, which ite upon Land 
the Commiſſion, cannot be charged. Cal. 100. 0 
So the Lord of a Manor cannot be charged for the Freehold of i 
ꝓyholds. Cal. 103. Yau 
r after the Corn ſevered z for it is but of fall 
Cal. 10 | 
| EE, 5 A "YR or Remainder expeCtant after an ¶Eſtate-· Tal ca. 2 
RT Mor an Annuity; for it does not iſſue out of Land, . | 
= | fon es Cal. 105. Thi 


rate 


. tbe brag if they may bun 


S. E WS. R 8, 


Tho' the Annuity be paid by a Corporation, which cannot be bound, but 
ju, Reſpect of their Poſſeſſions. Cal. 105. | & 
Nor Proxies, Synodals, &c. Cal. 107. | 
Nor a Man who has only a Caſual Profit: 3 A, a Fair, Market, St: 
ob. | 

] or an Office, as Town Clerk, Clerk of a Market, &c. tho rn y are 
onfined to a Place within the Level. Cal. 107. 
5 Nor a Man, who has only Title of Entry, or Action. Cal. 107. 
Nor a Mortgagor for his Title to Redemption. Cal. 17. 
Or a Bargainee, before Inrolment. Cal. 107, 
Nor a Patron, Founder, Cc. in Reſpect of his Advow ſon, Sc. _Cal. 
” 
95 no One can be charged for Rijaritis; Ge. büt where he has a Pre- 
judice by the Nuſance, Sc. ora Benefit by the Reformation. R. 10 Co. 


1 55 to Annual, or Ocdicary Charges aſſeſſed upon a 1 a Reverkion or 
Remainder, after an Eſtate for Life or Years ſhall not be charged. Cal. 
110% % 
"= Ae mountainous or high Lands which cannot bi ſurrounded ſhall Not be 
Cal. 104, 176. 


80 the Commiſſioners cannot impoſe a perpetual Charge upon Land for 

Repair, unleſs it be warranted by a Special Cuſtom. Cal. 158. 
So every Perſon ought to be charged according to the Quantity of his 
Land, and in ee to his Profit, &c. 10 Co, 143. Vide Ante, (E. 2.) 


(E. 6 0 Remedy for Aſſeſſment. 


By commiſſion founded on the S. 23 H. 8. 5. De Commiſſioners may a- 5 6.) 
ſeſs, diſtrain, puniſh, Gc. as well within the Limits accuflomed, or otherwiſe, 
or elſewhere within the Realm of England. 
And may diftrain far Arrearages ff. every fuch ColleAtion, Tax, and Aſſeſs, 
a oft as ſhall be expedient. 
And therefore where an Aſſeſſment is made upon Lands by Authority 
x, of the Sewers, the Officer, by Warrant from the Commiſſioners to him may 
| make Diſtreſs upon the Goods of the Patty for the Aſſeſſment. Cal. 141. 
So the Collector or Officer may diſtrain without an expreſs Warrant. Cal. 
141. 
80, if an Aſſeſſment be made upon Land, liable to the Repair, &c. for the 
>, Repair of any Wall, Sewer, or other Defence, the Cattle of a Stranger /evant 
ah and couchant upon the ſame Land may be diſtrained for ſuch Aﬀeſſnent, Cal. 
LORE ab 
So a Diſtreſs 1 may be taken upon the Goods of any one chirged to the Aſ- 
ſeſſment at any Place within the Limits of the $M 26k tho? it be not 
ou the Land aſſeſſed. Cal. 143. | 8 
So at any Place within the Kingdom. Cal. 1 
So by the St. 7 Ann. 10. The Commiſſioners, or any fix of them, by War- 
rant under Hand and Seal may give Authority to any Perſon to levy Money 
by them aſſeſſed on Lands chargeable with duch Sefs, by Diſtreſs and Sale of 
the Goods of the Perſon not paying, and the Overplus, after the Charges | 
of Diſtreſs and Sale, ſhall be returned to the Owner. 5 
So, before that Statute, by expreſs Warrant upon an Ordinance made by | 
| tne Commiſſioners for the Sale of them. Cal. 149. R. Al. 92. 
But the Goods of a Stranger cannot be ſold for an Aſſefſment upon A. tho' | 
e Cal. 145, 1 2 EY PET 
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- his Heirs to any Perſon in Fee, in Tail, for Life, or Years, for Payment o 
the Commiſſion, the Commiſſioners may ſell the Land. Cal. 161. 


a Day, e they may ſell the Land. Cal. 162. 


by Decree diſtributed amo 
Non- payment they 


Payment of the Aſſeſſment: As, for not repairing of a Wall, &c. which 
 mifſioners. Cal. 162. 
which lies within the Commiſſion, Cal. 1 

2 Sale for Years, &c. Cal. 168. 


mall bind all Perſons, who at the Making of the Decree had 


| % 1 * F ex@ +1 
FFF 
$0 the Goods of a Stranger cannot be diſtrained for an Amerciament u 
A. for Non-payment of a Tax charged upon his Land, liable to the Repu 
of a Wall; Cc. for Default of Repair, tho“ levant and coruchant upon the 


7 
* 


ſame Land. Cal. 145. 
. If a Man affefſed by the Authority of a Commiſſion negleQs to p: 
the Time limited, he may be amerced for it. Cal. 134, 135. 


So, if a Collector, Expenditor, or other Officer, negle@ his Duty, he my 
be fined for it. Cal. 134. F ene 


So by the St. 23 H. 8. 5. If any aſſeſſed, &c. for any Lands within dh 
iſſion do not pay, Sc. according to the Ordinance of the Commi 
fioners, the ſaid Commiſſioners may decree the Lands from the Owner 200 


ſuch Lott. ee FER 
And therefore, for Non-pa ment of a Seſs charged upon the Land wil 


So, if a Man be bound by Tenure to pay ſo much per Annum for Reir 
of the Sewers, and the Commiſſioners make a Decree that he pay it at {uh 


So, if an A be ed upon a Vill, &c. in general, and aſtervnd 
the Owners of the Lands within the Vill & 
may be fold. Cal. 162. . 
So all Lands, Tenements and Hereditaments within the Commiſion 
chargeable to the Seſs, may be ſold for Non-Payment. Cal. 162, 163. 
And now, by the Sf. 7 Am. 10. The Commiſſioners may decree a % 
of Copyhold Lands in the fame Manner as Freehold for Non-Payment of t 
Lott aſſeſſed on them, for ſuch Eſtate as the Owner had in them or any clainr 
in Remainder under hitn. 2 
Provided, he, to whom the ſale is made, before Entry or Perception of 
Profits, agrees with the Lord for his Fine, who ſhall thereon admit li. 


Tenant. 


But the Commiſſioners cannot ſell Land for other Cauſe, except for No 


ought to repair by Tenure, Preſcription, Cc. Cal. 161. 

So, if A. be bound by Tenure, Cc. to pay 20s. per Annum ſor Repal 
Gc. they cannot fell the Land for Non- Payment. Cal. 161. 
Nor for Non-Payment of a Fine, or Amerciament, impoſed by the Cor 


So they cannot ſell Land which is not ſpecially charged: As, where t: 
Aſſeſſment is impoſed upon a Town, &c, no Land within the Town © 
be fold. Cal. 162. ST n F 

Nor when an Aſſeſſment is impoſed upon the Land without 1m" 
the Owner, for ſome Perſon ought to. be aſſeſſed for ſuch Land. Cl 16 

Nor when the Land does not lie within the Commiſſion, tho! it be cm 
by Tenure or Preſcription, &c. to the Repair of a Wall, or other W 


4 


63. ä 
So they cannot ſell in Fee, for an Aﬀefiment which may be ſatußel If 


By the Se. 23 H. 8. 5. A Decree by the Commiſſioners for the Sale of 9 
on Non-Payment of the Seſs, made and ingroffed in Parchment, and 2 
under their Seals into Chancery with the King's Royal Aﬀent to the 10 


in 
I. 


83S: Wi By Ri: 38; 

aas in Poſſeſſion, Reverſion, or Remainder, their Heirs and Feoffees, and 
+ to be reformed but by Authority of Parliament. 

And the ſame Decrees ſhall bind the Lands of the King, as well as of an 
«her Perſon, and their Heirs, for ſuch their Intcreſt, or any Caſual Profit 
hatſoever. 
And by this Stat. the Iſſue in Tail will be bound by a Sale of the Land 
his Anceſtor in Tail. Cal. 166, 

80 by ſuch a Decree a Feme Covert, Infant, and Non compos, will be bound. 

al. 167. 

* the Sr. 13 El. 9g. Decrees being \ written in Parchment indented under 
beal of the Commiſſioners, tho“ not certified into Chancery, or having the 
Royal Aſſent, ſhall continue in Force, tho' the Commiſſion be ſuperſeded or 
etermined, till altered by N Commiſſioners. 


But by a Sale of the Land of a arſon, Vicar, Dean, Biſhop, Cc. ſeiſed in 


Right of his Church, his Succeſſor is not bound; for by the St. 1 & 13 E.. 
they are reſtrained from an Alienation that binds the Succeſſor. Cal. 166. 
So for Non-Payment of a Joint-tenant, or Tenant in Common of his Part 


of an Afciment, only his Moiety of the Land ſhall be ſold. Cal. 167, 168, 


(F) Account of Officers. 


Y Commiſſion upon the Sr. 23 H. 8. 5. The Commiſſioners ma 7 aſſign faith- 
ful Keepers, Barliffs, Surveyors, ColliBors. Expenditors and other Officers 


fir the Conſervation, Reformation, or making the Premiſſes : And may hear the 


Accounts of all Collectors and other Miniſters for laying out Money, Cc. for 
repairing, reforming Walls, Ditches, Sewers, &c. 

And every Commiſſioner ſhall have 45. Day while be labours in Execution 
of the Commiſfion : And one Clerk to be a r 25. 54 Day of the Rates, &c. 
aſeſſed : And the Commiſſioners haue Ns out of the ſaid Rates, &c. to aſſign 
to the Clerk rea efron Sums for writing Books, Pehl. Ec. and to Colleclors, 


Expenditors, as they or any fix think el. 


(G) Traverſe of a Pꝛelentment. 


[* any be a erer by a Preſentment before Commiſſioners of 3 be 
oy traver fie the Preſentment. Cal. 169, 171. 
But a Thing done by the Commiſſioners by their Survey is not traverſable 
for they do that as Juſtices, and it is the Act of the Court. Cal. 172. 
. if they fine any for 4 Contempt in Court, it cannot be traverſed, Ca. 
2 
So the Traverſe * to be taken before Decree of the Commiſſioner 
172. 


(H) Decrees of the Commiſſioners. 


(H. 1.) What good. 


Bmw the Sr. 23 H. 8. 5 De Commiſſioners may make Sig 
futes, Ordinances, my Provifions for 3 Safeguard, Redreſs, 5 c. of ti 


ay” Ec. after the Laws and Cuſtoms Sowa Marſh, &c. after thei 


doms and Diferetions 


An 


403 


- in all Cafes within their Authority and Commiſſion. 


o 
5% 
* 


by the General Laws of Sewers, except in ſuch Places, where ſuch Cuſtom 


 rized to compel by Diſtreſs, Fines, Amerciaments, and other Puniſbmenti, Wat 


Ge. 2 Mod. Ca. 331. 


S E W E Rg. 


And by the &. 23 H. 8. They may make Laws, Ordinances, and U. 
crees, and do every Thing mentioned in their Commiſſion, according tothe 
true Meaning of the ſame; and the _ Laws, Se. to reform ,| repeal ay 
amend, as the Caſe ſhall require. * 

4 And therefore the Commiſſioners may * Rules, orden and Deer 


In what Caſes they have juriſdiction, Vide Ante, (C. 1, &c. D. E. 1, &) 

And the Orders and Proceedings of the Commiſſioners, as well as th 
Commiſſion itſelf, ſhall be in Engliſ̃, and not in Latin, 1 Sid. 78. 

And does not require fo ſtrict a Form as an Indictment. 1 Sid. 78. 

If it charges A. to the Repair, i it heed not 7 n AE he has. 
1 Sid. Oo 


(82) What not. 


* But a Decree by Corithilliginers will be void, unleſs: it be. according t 
Law and Juſtice ; for, according 6 their Diſcretion, en _ R. 100 
140. 2. 

So they cannot purſue Laws and Cuſtoms of — Marſh, not warrantel 


+783 


" Uſage have been allowed. R. 10 C. 140. 4. 


| (H, 3. Execution of Orders, 
By Commiſſion upon the Sr. 23 H. 8. 5. The Commiſſioners are autw 


or Means, &c. all they find negligent. or rebelling in the Works, Reparatians, &. 
or ENG in the due Execution of the 3 10 


0 Remedy fo2 Default of the Commiſſioners, 
3 (I 19 By Certiorari. 


F the Commiſſioners aka an Order in a Matter out of their Juriſdidi), 
the Order may be removed by Certiorari: into B. R. and quaſhed, l 
2 Cre. 336. R. 1 Vent. 67. 

And, if the Commiſſioners proceed after'a Certiarati allowed, an Attact- 
ment ſhall go againſt them, and they ſhall be fined for their Contempr. 118 
288, 1 Vent. 67. 1 Med. 44. Ray. 186. 

Tho' by the Sr. 13 El. 9. The Commiſſioners ſhall not be compele 
return any of their -Ordinances, Laws, or Doings, or ſuffer in their 
Lands, or Goods for that Cauſe ; for this does not relate to Returns to be mk 
upon Certiorari, but to the Return of their * in Chancery. R. 1168 
2388. 1 % . e 4 

So, if the Contempt be outrageous, they” may be impiiſoncd. 1 Vent. 
R. 2 Cro. 336. N 

Or indicted for a Præmumire. Per Twiſd. 1 Mod. 44. R. 2 Cyo. 33 L 

So a Certiorari lies to remove an Your for 5 or removing a Cle 


And, if the Certiorari be (qaſhed, qrother- may be granted. 2 Mal. 


a 
Bt where an Order! is * for Repair upon an Laquiſiton, * 
he ought to repair, the Court will not grant a new Trial, or quaſh the O 


3 3 


* a 


CE W HR 6 „ 1 
cept where the Party conſents to the Repair in the mean Time, and if 4 
and that he ought not, he ſhall be reimburſed. x Sid. 78. ; 


So, if an Order be good in Part, it ſhall be confirmed for ſo much, tho' 
be quaſhed for the Reſidue. 1 Sid. 145. 


80 a Certiorari cannot be demanded of Right, but (hall be in the Diſcretion 
the Court upon A — 2 Mod. Ca, 331. 


(I. 2.) By AQion. 


So an Aion lies againſt the Commiſſioners, « or thoſe who act by their 
recept, if they do any Thing out of their Authority. Cort. A. TH 


SHEEP EXPORTED. 
Vide Aer, 6. I o.) 


8 1 E R 'E F F. 
Vide Viſcount. 


— 


Sheriff's Court. 
Vide Guunty, (C. 1, &c.)—Courts, (0. 4. 4 | ; 


[ Sheriff's To. 


Vide Leet, (A, B.) 
SL | 2% 40 — 


2 * ® */ * . 
A $ 8 : * & oa 


* . * L 1 n \ * Wee 1 : * 
% * * % © 4 * * = * 520 = 7 * 1 : = * 
| * | | * | ; | . P 
* 
% 


vid [Front Bib (E. 5, 6 Noni 0. 4) d 


Navigation of —-. _ 
Vide Navigation, (l I, &c.) 


| Ds H uy R k. 2 
| File Cai He} „ 


H 0 O T 1 N G. 
2 Juhi A the Peace 0 4 3 . (L. 14.) 4 


-- 
I * 


8 1 N N E * 
. Vide N (C. 6, 3 
—_— — $16NI- 


of "Pe > 
* 
#4 4 a „ 
. 
1 Y * * 
— 
| « 


.SIGNIFICAVIT. 
IT. Vie Excommegement, (B. 3, &c.) 


SIGN MANUAL 


| | | Vide Patent, (C. 7.) | 
SILVER MI | 
wi un a 
N * a 3. "= . 
SINGLE BILL 
3 vu. Obligation 0 A 
—— of a tommon Perſon. 
ide Aion upon the Caſe for Defgmation, (D. 1, &c.) V. 
Dc a peer. 
| Vide Aion upon the Cofe for Defamation, (B. 17 8 br. Lill (C.4) 
—— of a Title. 
Vide Atti upon the Caſe for Defamation, (C. 1, &c.) 
* „ —— departing Without Licence. : 
K+ ;:+. "of Vide  Iufbices, (5:8) : 5 
1 ; Groot AE kn 
„ A911: . EE p e 


S 'L IC 1'T. OX 
Vide Attorny, (B. 1, &c.) 


SOLV 11 AD DIE M. 

Vide Pleader, (2 W. 29.) - 

27 i CA 4.2% 
Vide Fuftices, (8. 13.) 

hs en a. 


Cure of — 
Vige 2 * * 159 +0 


8 . 1 
1 n E. 5. G. 14. 


SPECIAL DAM A G E. 


V. ide Aftion on the Caſe for Defamarion, D. 30.—6. 11.) 
SPECIAL PL E A 

Vide Pleadtr, (E. 15, &.) 
44 e. 
Vide Det, (A..4.)—Temps, (G. 15.) - 


ETD rn 
lian. 


S PIRITUAL LORDS. 
Nad Parlament, (D. 2.—C. 10, / , - 


e I 


5 


SPIRITUAL FFICE; 


Aomtiſion to— 
"IE Vide Probibition, (G. 4.) 


* - l 
1 - \ © 0 
* , * - - 4 . 1 


SPIRITUAL PERSONS. 
Vide Diſmes, (C. 2.—E. 2, 8.)—Pleader, (28. 22 


. * 
. ( . N g 


1 


= 


* * wy o 


SPIRLITUALTIES. | 
Guardian of — 
Vide Prerogative, (D. 26, 27.) 


* 


* 8 * — % 


S O D A F TON WM" 


fe? 


ba 3 i.e 


- *. — . % 


SPORTS UNLAWFUL 
Vide Juſtices of the Peace, (B. 42.) 


* 


ING USE 
„„ 

2 al G 2 * 2 | 3 | p 

S T W N G 
3 Vide Juicer, (M. 14.) | 


x" 7 


$ TA R N A R 
STANDING MU ITE ; 


. % «of 4 * * Nen 2 « IR * »% 


, 


STANDING SEISED MY. 
Vide Crvenant, (G. 1, &c.) = 


* 
- 


TBE. ANT 
8 4 | 0 b « | 


STANNARIES. 
Vide Courts, (L. 1, &c.)—Waife, (H. 2.) 
STARCHAMBE R. 
| Vide Courts, (K.) 
STATE OFFICERS. 
Vide Officer, (E.) 


FT AT ME 1 


Vide Action upon Statute.—Copybold, (N, O. For faiture, (C.) 
Juſtices, (8. 1, &c. . (G. IO, &c.—R. 1, &c.) 
— Pleader, (C. 76.— 2 S. 1, &c. Y Præſcribeion, F. 3.)— 
Probibition, (F. 8.) 


Expolition of Statutes. 
 Vige Parliament, . 10, &c.) 


Recital of a Statute. 
vid Action upon Statute, (G, H, I.)—Plader, (2 8. 3. 


Repeal of a Stature, 
_ vide Parkiement, (R. 9.) 


Statute of Diſtributions. | 
Vide Chancery, (3D. _— 


Statute againſt Gaming. 
Vige Pleader, (2 W. 26.) 


Statute of Limttations. 
Vide Chancery, (I, 1—4 W. 17. Tempe. * 1, &c.) 


Statute of Uſes, | 
Vie Des, (B. 1, 2.) 


STATUTE MERCHANT. 
Vide Statute Staple, 
6D - STATUTE 


Var, V. 


STATUTESTAPLE 


( aiatute bubu | and, Staple ; ; How boun 


Y the Sr. 11 Ed. 1. de Afton Burnell, a Merchant may cauſe his Debty 
to come before the Mayor of the Staple, &c. and make Recogniſance d 
His Debt, which ſhall be en on-the Nell with the Seal of the Debtor a 
tho King, in Cuſtody" of the or, &c. | 
By — St. de Merc. 13 Bd, 3. He ſhall come before the e 8 1 
Other ſufficient Men ſworn thereto; if the Mayor, &c. cannot attend, and x. 
knowledge his Debt and Day of Payment: And the Recogniſance ſhall je 
inrolled and ge Roli double, one Part to remain with the Mayor, &. the 
other with che Clerk thereto named: And the Clerk fhall make an Oblig. 


h the dan dn be t with the King's Seal, 6; 
of Which Wee Fr ha 9 Deer with he Mayor, Ee. the aber mi with the 


By wkgh tes, the Mayer with the Conſtables of che, Glasl we 
Rege er Merchants of the Staple for Merchandize only of * — 
Staple, and not of others. Vide the St. 23 H. 8. 6. 

The Clerk of the Staple ſhall he gamed by the King, who may diſcharg 
him and name anothet at his Pleaſure, - F N. B. 165. 

Or the King ex Gravy may iſſye a Writ out af Chancery to the Maya, 
Bailiffs, &c. 0 diſcharge him and chooſe another, where he does not duel 
in the Town, or canngt attend bis Qffiee. F, NV. B. 464. E. 

Or, if * 2 has not Ae fufficient to anſwer or" Miſconcud, FN. . 
164. E. 

If the Statute be not cont W to the Statutes in any material Par, i 


will be void: As, if chere be pat wo Parts el. Jon. 52. R. Cu. N 


233, 355+ - Bridg. 19. 
Or with the Seal of the King and the Party. Win. 84. R. Mo. 405 


If it be not before the ee of t the Town > = "og to be the Kahl. 
Dal. 73. Bridg. .. * +0 N17 

Tho he alledges a Preſeripti 1 the this Js Do that 
was appointed by the 5 to be f he Stap 4 


Or beer one B. d ET "poor wn ee J 


Or before one Ba 


Nin. 83, 84. 

If it 3 not inrolled. Win, ths I : _ 
So by the St. 23 K f. h Na „Se. 6 take any 
niſance unleſs between” Merchants o © ſame Staple for Merchandize of the 


ſame Staple, lawfully bought « and fold between'them, on Pain of 40 , 
But the Omiſſion of a Circumſtance not material does not rite V 


if it does not particulariſe %% Day of Feng for then it ſhall be I 
ſently. R. * 2 Jon. 1. F) . 3. ., 52. Min. 3 


. 28. Bridg 
the Hund of the Cleck. in. 83. 
25 rz *1] 


e it be OY N tho no | 
U e may 27 t the Conufs or * cath befors e 


vio laying any bs of n of — R, 4 


* 


* 7 
* 2 * 9 
4 


„ NATVUTESTAPIL E. 
Se Statute does not need a Delivery; for it is Matter of Record. Cro, E.. 


4 a Statute. be yoid, . a Superſedeas of the Extent may iſſue. Jon. 1. 


Or the Party may be relieved by Audita Qyerela. . Jon. 52. R. Cro, El. 
233, 355. Vide Audita Querela, (A.) 
$o, if a Statute for Want of a Seal, Cc. be void as a Statute, it may be 


155 as an — Re. Cro. El. 3 55, 494, 544. Mo. 405. Gould. pl. 


(B) Recogniſance. 


Y the 87. 23 H. 8. 6. The Chief Juſtice, of B. R. or C. B. and out of 
Term the Mayor of the Staple at Neſiminſter and the Recorder of London 

take Recogniſances under the Seal of the Party acknowledging, and the 
T whichthe King ſhall appoint, and the Seal and Name of the Chief Juſtice, 
Ge. before whom — Meta 35 

The King ſhall aſſign one in the City of London, who by himſelf or De- 

pay ſhall write and inrol the Recogniſance in two Rolls 49 one to 
remain with the Juſtice who took it, the other with the Writer. 
And at the ac of the Creditor, his Executor or Adminiſtrator ſhall 
certify the [fance under his Seal into Chancery, on which the Conuſee, 
Ce. ſhall haye Proceſs, Execution and Advantage as on a Statute-Staple. 
Vide for this Luft, 430. 

But it is ſufficient, if it be found by Verdict, that B. recognovit ſe debere 
200/, without ſaying by Obligation, or under Seal, or ſecundum Formam Sta- 
{ut ; for it ſhall be intended in a Verdict of Lay- Gem. R. 4 CG. 65. 6. 

A to other Recogniſances, Hat in Obligation, \. 


binds. 


Statute, or Recogniſance, is a preſent Duty. 

If a Statute, Recogniſance, or Elegrt, be extended, a Reverſion is left 
in the Conuſor. Co. L. 22. 6. 
So, if one Statute, Sc. ſubſequent to the be extended, the Conuſee 


has an Intereſt in the Nature of : a Reverſion. Semb. er Pentris, 2 Vent. 326. 
e, . F) 


the price noe a be merged. 2 Str E337, Vide Surrender, (F.) 


(0) Execution upon & Statute 02 Recogniſance/ ; 
; In what Wanner ſued. 


0. 1. Before the Mayor, &c.) 


Bis; de A. Burn, 11 Ed. 1. & de Merc, 13 Ed. f. IF the Debtor 
Oc, whe 02 nat pays Se. the Creditor ſhall bring his Obligation to the Mayor, 


— Debt to be ſold and delivered to the Creditor by the Praiſement of horieſt 
7 the King's Seal ſhall be put to the Sale, Cc. 
tothe © ir che Mayor find no Buyers, he ſhall deliver the fil Moveables 
2 at a reaſonable Price, &c, f * 
: n 


i In _ Manner a Statute, 02 Recogniſance 


* if both the Statutes are ended * aſſigned to the ſame Perſon, 


inent cauſe the Moveables of the Debtor to the Amount 


477 | 


{D. 24) 


How the Re- 


cogniſance 
ſhall be certi- 
fed, | 


STATUTE-STAPLE. 
And the Mayor may cauſe the Body of the Debtor (if Lay) to be c 
ted to the Prilon of the Town till 1 agree the Debt. 


And therefore the Mayor may make Execution, where the Conuſee * 
and has Lands and Goods within his Juriſdiction. F. N. B. 131. D. 


(D. 2.) Out of Chancery. 


By the Se. AT. Burn. 11 Ed. 1. & Merc. 13 Ed. 1. If the Debtor has 
no 1 of which the Debt may be levied, or cannot be found within 
the Juriſdiction of the Mayor, he ſhall ſend the Recogniſance under the 
King's Seal into Chancery, and the Chancellor ſhall dire& a Writ to the She. 
riff x to ſeiſe the Moveables, or the Body of the Debtor (if Lay) and make hin 
agree the Debt in the ſame. Manner as the Mayor if he had been in his 
Power, 


arte: of © Year by Sale of his Goods and Lands, all his Lands and Goods 
| be delivered to the Merchant by reaſonable Extent to hold till the Debt 


be levied. 


By the St. 27 Ed. 3. 9. The Quarter of « Year i is ouſted ; but Execution 
ſhall be on a Satate- Staple as on a Statute-Merchant. 
And therefore upon a Statute-Staple, or Merchant, if Execution cannot be 
made within the Sraple, the Recogniſance ſhall be certified by the Mayor 
inte Chancery under his Seal. F. N. B. 130. C. 


And upon a Statute-Merchant a Capias ſhall iſſue out of Chancery returnable 


in B. R. or C. B. 2 Vent, 326. F. N. B. 130. G. Cre. Car. 451. 

Tho' a Capias upon a Statute-Staple ſhall be returnable in Chancery only, 
E. N. B. 131. D. Cro. Car. 451. 

So a Certificate ought to be made under the Seal of the Deputy for ſealing 
Obligations of Statutes. F. N. B. 130. F. 

If the firſt Certificate omits Part of the Obligation, whereby the Conuſe 


cannot have Execution, upon Affidavit a Writ tall go to the Mayor to male 


another Certificate. F. N. B. 132. B. 

So, if the Chancellor die or- be removed before the Obligation upon the 
firſt Certificate be delivered into Court, if the Name * che Chancellor be 
mentioned. F. N. B. 132. B. 

If the Mayor, Cc. refale to certify, the Conuſee BEA have a Writ to him 
to make the Certificate. F. N. B. 130. C. 131. D. 

And if he till refuſe, he ſhall have an Alas, Pluries, and Attachment 
F. N. B. 130. D. 244. E. 

So a Recogniſance upon the Sr. 23 H. 8. 6. ſhall be certified in the ſme 
Manner by the Clerk of the Inrolment, as a Statute-Staple by the Mayo. 

Tut. 430. 

But, if a Recogniſance was certified before, it ought. not to be certifel 
again, without a {pecial. Writ for that Purpoſe, upon: an 4 ates that Exec. 
tion never was ſued. F. N. B. 130. D. 

So Execution in other Manner than the Statute directis will be void: As, 
if a Capias iſſues out of C. B. without a Certificate mo Chancery, &c. 2 J. 

26. 
7 80, if the Conuſee in a Statute-Merchant dies after a Certificate and 2 Capi 
upon "which the Conuſor is returned Non inventus, the Executor of the o 
vuſee ſhall not have an Extendi Jacias, but mult have a new Certificate 
Capias. Cro. Car. 451. 


, after an Extent ſued upon a Statute-Staple, if the Coulee; Sc, & 


Ge Executor muſt * de novo. Per 3 * 0 Cro. cont. Gro. Car. mw | 


So by the Sr. de Merc, 13 Ed. 1. If the Debtor agree not the Debt in x 


Bh on Fa ole ß - 
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(D. 3.) Execute out t of Chancery. 


Aſter the Recognifance certified into Chancery, if the Recogniſor be an (D. z.) 

rcclefiaſtical Perfon, a Levari facias ſhall be awarded to levy the Debt of Li. 

his moveable Goods; for his Body ſhall not be taken. F. N. B. 131. D. 
298. b. 300. F. N. B. 265. D. 266. J. 

If Part of the Debt be levied by Levari facias, an Alias Levari facias 

may iſſue for the Refidue. Reg. 299. 6. F. N. B. 265. H. 

A Levari facias againſt a Clerk may be directed to the Sheriff, if he has a 

Lay-fee : otherwiſe it it ſhall be to the Biſhop of the Dioceſe, where his Be- 

Or, if be has e in ſeveral Dioceſes, there may be a Writ for Part 

to one Biſhop, and another tor the Reſidue to the other Biſhop. F. N. B. 


A. 

oy when thie Biſhop! 8 er was ken away, his Tithes might be 
taken by the Sheriff upon an Elgit. Hard. 65. 
80, by the Common Law, upen a Recogniſance in Chancery, a Levari 
fariar lies within a Year againſt the Recogniſor, tho“ Lay, for the Money 
mentioned 3+ 4 Recognilance de Terris et Catallis F. N. B. 265. 

— . * Year. he 1 have Debt 580 a Recogniſance at the Common 
Low ; and now by the SY. Ni. 45, a"Scire-facias. Reg. 298. 6. 8 
And in Lieu of 2 „ W. 2. 15 de ſhall have an 
Elxit. Reg. 299. a. l 2 3 e . 0 Ce. F? 

If the Sheriff does not e or return the Levari Fackas, there ſhall'be an' 
_ Furies, and 2 chat an Attachment againſt the Sheriff. F. N. B. 

* E | 


If the Recbgnifor bes Lanes a Copias f ae hall be br 1 P. 4) 
him out of Chancery: which upon a Statute-Staple ſhall be returned in Chan- ws 3 
cery only. F. N. B. 131. D. 

The Capias upon a Statue · Merchant may be returned | in B. R. or 2 B. 

F. N. B. 130. H. 

So a Capias upon a Recogniſance before a Chief. Juſtice, Ee. by the St. 
23 H. 8. ſhall be returned in Chancery, Lut. 430. 

If a Man be in Prifon upon a Statute-Merchant, he ſtrall bebe Suftenance 
with Bread and Water out of his Goods. F. N. B. 133. C. 

And, if the Mayor or Sheriff refuſe it, a Writ Gall be directed to kim 
for that Purpoſe, F. N. B. 733: An . | ; 


Upon a Statute-Staple the Caps as F Das alſo VERY he Sheriff (D. 5.) 
quod omnia Terras et Catalla, G. per Sacramentum, Gc. jurta verum Valo- BY Exteadl 
2 roo 2 apprectari faciat, et preediffo (the e liverari, Ge. * 

131 

Upon a Statute-Merchant after the Capias j Laicus retutned, an Alias Ca- 

bias iſſues, reciting the firſt Writ and N which alſo commands guod 

„ Cc. in Priſona cuſtodiri faciat, ita per unum er Anni f 
8 4. Juo, et babeat omnia Bona et Terras Tarr ef fuos de De- f 
ole ſatisfaciat, et fs non, &c. tunc omnia Bona Terras et . (o te 
Jud. f. ſee) liberari fer Fationabile Pretium er Extent tenend, "Op." Reg 


And afterwards a Pluries Capias to the Gene Effee. 
If upon the firſt Capias i Laicus the Sheriff age Rep. Tad, 


eats 


deny, who arreſts the Conufor, an Alias Cupias goes, 8 
' as only to eakethe Goods 
and ow Jud. 68. a. * 7 


Vol 6 E | And 


tus d Manerio dB. 


(D. 6.) 


ate. 


. Years. K. Cs. ann open a Fler. fotias, but cont, in an E 


1. Leg, 280. 2 Leo. 13. Dub. Godb, 82. Acc. 1 Rol. 737. .. * 


STATUTESTAPLE: 


And, if all the Goods and Lands are not taken upon the firſt Writ, denn 
= another Writ for the other Goods and Loads rocking the firſt. Reg. Jud 
If he has no Lands hut in a County Palatine, the Statute Qhall de ande 
thither out of Chancery to have Execution. F. N. B. 132. A. 


If be purchaſe Lands after the Acknowledgment of the Statute, the 
alſo ſhall be extended. Win. 83. ts 
After a Writ of Extent, the Sheriff ſhall take the Conuſor, ſhall exten By 
and appraiſe his Lands and Goods, and ſhall make Return: of the Extent Statute 
2 Appraiſement to the Chancery. F. N. B. 131. D. Vide — Tenan 
C. 14 wholl 
5 95 ſhall extend a Rent-Charge, or other Rent, the' the Statute ſpeak; Perſon 
only of Goods and Lands. R. Mp. 32. Aſſigt 
So he may ſeiſe to he appraiſed, — Inquiſition hound, R. Me. 563, the Tt 
The Inquiſition ought to > find the Certainty of the Conuſor's Eflate; fr i Chane 
fays, and Joi fone vel poſſeſſionatus, it will be ioſufticient. Dy. 299. , ball : 


in Marg. 


So, if it finds, that the Conuſot is 


dead el Tempere tronis fuit if 

without ſaying, of what Eſtate » for he was kat 

Life or in Tail, the was nat extendible after his Death. Dy. 299. «, 
If it finds, that he was poſlefſed of « Term of ſuch a Date, Sc. which is 

miſtaken, it will be bad. R. Cro. Bl, 584. 

Or for a Term dverforum Aunorum adluc ventur”, without ſhewing the 

Commencement or Time of the Term. R. 4 Co. 74. 


5 — 1 80: 
Sc. Mo. 8. ſtall d 

Buy ug I u peed not find a Certainty, of which it cannot be in- 80 
formed: — if it finds the Poſſeſſion of a Term adbuc wntur, a Re- 
it is faflcient tho! it does not ſay, when it commenced, or for how mary * 


4 Co. 74. 


After an Extent returned a Likenata ſhall go to the Sheriff, reciting the 
Extendi facias and Return, and commanding, that he deliver the Goods and 
CO OLA i REY PO enrs wes F. N. 

131 Lut 
Till a Liberare "the Land is not veſted in the Conuſoe. Dy. 67. l 


. YO. 
Bur after. a N n the Conuſee may enter ibn Delivery of 
the Poſſeſſion by the Sheriff. Per 3 J. Gawdy cont. Cro. El. 463. 

And the Execution will be good; tho” the way be not returned. * 


4 Co. 67, 4. 

And if it be Ae. the Conuſee hall be Appel to fay, He had nt 
Poſſeſſion. © R. Sal 503. 

But a ſee upon a Statate-Staple or Merchant may pray that the Bi | 
tendors ſhall take the Land at the Value extended. Go. L. 290. 9. 
So a Conuſee upon a Recogniſance by the Sr. 23 H. 8. 6. Co. L. * 1 
Bat not Tenant by Elac upon a Jodgment, or Recogniſance in Court. 

2 Os. 4. . : 
Nor in Execution upon a Recogyilance by Bail. 2 Cro. 13. 
. in Execution by Elegit upon a Recogniſance in Chancery. R. au. 
2 Cro. 13. 
The Cones ay pray. that.the Extendors hall take.the Land at the Vu 


89; Tae before his Acceptance of the Land.. Tel. 55" © Mi 


S T A'TU:T. B-S:T'A+P-L E. 


t the Day of the Returm of the Writ. R. 2 Co. 13. Mo. 753 
Though the Conufor dies before: the Return, and his Heir is in Ward 
to the King. R. 7el. 55. | ; | 5 

But after agreeing to the Extent, the Prayer is too late. 15 H. 7. 15. 6. 

As to an Extent upon 'an Elegir, Vide in Execution, (C. 14.) 

As to the Suit of the King, Vide in Execution, (B. 3, &c.) 


'By the Sr. 32 E. g. 5. If Lands delivered in Execution on a Judgment, 


475 


(D. 7) 


datute, or Recogniſance, ſhall be evicted without Fraud or Default of the yn ge? 
Tenant, who holds them in Execution, before the Debt and Damages are 4 


wholly levied, the Recoveror or Conuſee may have a Scire facias againſt the 
Perſon, on whom the Execution was firſt ſued, his Heirs, Executors or 
afigns, of Lands then liable, returnable in the ſame Court 40 Days after 
the Tee: And if the Defendant makes Default, or ſhews not Cauſe, the 
Chancellor, ar | Juſtices of the Court where the Scire facias is returned, 
ball make a new Writ of the like Nature of the former Execution for le- 
ying the Reſidue of the Debt. | . om 

80, if the Conuſee after a Liberate enters, as he may, for that is fanta- 
aun to a Delivery in Executioh. Cb. L. 296. a. 

If a Diſſeiſor enfeoffs. the King; who grants to A. and afterwards grants 
the Seigniory to B. who acknowledges a Statute, upon which the Seigniory 
5 extended; and the Land eſcheats, and then the Difſeiſee recovers, the Co- 
nuſee ſhall have a Re-extent,-tho' the Land was nor delivered in Execution, 
/ Te. os ee 

$ a Conuſee of a Rerogniſinice- by the Sr. 23 H. 8. 6. if he be evicted, 
ſhall have a Re- extent. Co. E. 290. . 


a Re-extent upon Eviction. Co. L. 290. a. 

if the Judgment be removed into B. R. by Error, and affirmed there, he 
ſtall have & Setre facies out of that Court. C. L. 290. 4. 
do, if the firſt Extent or Inquiſition be inſufficient, he may have a new 
Extent, Co, L. 290. a. Dy. 299. 4. 


Bat if by the Eviction the Party is not totally ouſted of his Remedy for 


* cvicted. Co. L. 22g. 5. 2 Cro. 338. | Ny of 

If all but one Acre be evicted ; for, if he has a Remedy in præſenti vel fu- 
Furs for the Whole or Part of the Debt, he ſhall not have a Re-extent. Co. 

TOME En n 
So, if he, whö extends, be ouſted by a ſubſequent Extent upon a prior. 
thang extended firſt ſhall have it again. Co. L. 289. 6. R. 4 Co. 66. a. 
8 x he be ouſted by a Woman who'claims Dower. Co. L. 289. 4. R. 


« 06. a. 
| * om: ug Life or Years upon a Leaſe made by the Conuſor before 
| » Co. L. 289. 6. 7 * 55 
ler by the Sr. 8 Geo. 25. If before or after filing the Ziberate, it be made 
Per to the Chancery, that ſufficient has not been extended or levied, Gc. 
1 Lands, &c. be evicted, the Court may award a Re- extent, one or 
19 a Liberate thereon. | 5 5 of 
en or full Satisfaction upon an Extent returned and filed upon Record, 
80 all not be à Re- extent. Co. L. 290. a. e 
do alter an Extent filed, there ſhall not be a Re- extent, tho ſeveral Lands 
omitted. 1 Sid. 356. | F * A 6 
80 


Ftatute, he (hall not have a Re- extent; for after the former Extent ſatisfied, 


So the Executor or Adminiſtrator of a Recoveror, or Conuſee, ſhall have Bf 


(D. 8.) 


e Reſidue of his Debt, there ſhall not be a Re- extent: As, if a Part only ä 


STAT-UTESTAPLE. 
So in ND 


void. 1 Sal. 39. Bu 
| | ws 
(E) What Jatereſt the Conuſee ſhall have. Time 


Y the St. de Merc. 13 Ed. 1. The Conuſee ſhall have Seiſin of all 4, 
Lands, Ge. 

And by the &. 27 Ed. 3. He ſhall have an Eſtate of Freehold, Ge. 

And 1 he has qua the Freehold, of which he may maintain 2 
Aſſiſe. 2 Vent. 327. 

So the Conuſee may have a Reverſion, and if there was a prior Leit 
may diſtrain or have Debt for the Rent. 2 Vent. 328. R. 2 Co. 424, 4%. 
Vide Ante, (C.) 

And a Conuſee muſt attorn to a Grant of the Reverſion, as a Tenant fr 
Life or Vears. 2 Vent. 328. | 
FR, if a Rent be extended, he may avow a Diſtreſs for Rent, Dy. wo, 4, 

34- 


But a Conuſee, in Debt for Rent, muſt ſhew the Extent and Inquiſtin 80 
returned upon it, and it is not ſufficient to ſay, That it 1 delivered to the e: 
him by Extent. R. 2 Cro. 569. Coſts 

So a Conuſce ſhall hold by Virtue of his firſt Extent till the Debt be ix, i v 
tho“ e e deen ee, , 3 An 
Eſtate ſo evicted is determined.” R. 4 Co, 66. 6. con 

Till the Debt with Coſts be ſatisfied. 15 . Bu 

80 a Conuſee may pra his Intereſt. 4 Co. 66. Slim 263, Vide Af. Time 
ment, (A.) Value 

Dam; 

| 33 ES, to be 

(F) How his Jneereft Gait be determined. 3 
UT the Intereſt of the Conuſee in the Land determines by his Rel I ß, 
of the Debt. 2 Vent. 327. Aatisfy 

So a Releaſe, to him, by him in the Rererſen, merges his Intereſt, 2 / = 

27. 
, So, if the Conuſee purchaſes Part of the Jaberkance, all his Intereſt i 
merged. 2 Vent. 327. 1 And. 266. * 

Or takes. a Leaſe for Years of the Reverſion after an Eſtate for Yen. . 

N Vid, 

And thereby his Intereſt is ſuſpended during the Years.” R. 2 Cro. 477. 

So he may . — to him in the Reverſion. Vide Surrender, (F.) 

Or * his Eſtate by a Feoffment, &c. 2 Vent. 328. Vid Fo. 
ture, (A. | 

So, if a Fine be levied of Land after a Statute extended, and five Years pal 
ſed, the Intereſt of the Conuſee will be barred by ſuch Fi ine and Non-clai. 

2 Vent, 329, 332 Vide Fine, (I. 2, 3.) 

If a Conuſee purchaſes or takes a Leaſe, &c. of Part of the Eſtate ei 
tendible, his Intereſt, - by Reaſon of the Statute, is extinguiſhed ſo intirel 
in the Land. | purchaſed or Ee that his Extent of it is void, and a ſecond. 

Conuſce may extend, R. Pal. 222. | 
KW. the Intereſt of he Conuſee ſhall be 3 by Satisfaction ackr 
ed vpon Record of the Statute. 2 Vent. 336. | 

by y Satisfaction from the Fed e to the ende Vale. y 

2 Vent. ga 5. . . 0 
Or by iccdental Profits. 90 


$7? 


SFATUTESTAPLE 


But an Extent ſhall not be determined as to Goods or Land by Eſcape of 
the Conuſor. R. 1 And. 266, 

Nor by Purchaſe of Parcel of the Lands, which the Conuſor had at the 
Time of the Recogniſance or Statute acknowledged, R. 2 And. 171. 


(G) Remedy ik the Conuſee be ſatisfied. 


F the Conuſee be ſatisfied his Debt by any accidental Profit, or by Percep- 
tion of the Profits, the Conuſor ſhall have a Scire facias againſt him ad 
computandum. 4 Co. 66, 5. 2 Vent. 338. 

And upen ſuch Soire facias the Conuſee ſhall account according to the 
Extended Value, and not according to the Real Value. 

And, if by the extended Value the Conuſee be ſatisfied, the Conuſor ſhall 
have Judgment. 

Or, if the Conuſor pay all that remains due upon the Account with Damages. 
2 Vent. 338. 

$0, if he Conuſce be ſatisfied by Perception of the Profits, tho' not by 
the extended Value; the Conuſor (hall be aided in E quity; but ſhall pay the 
Coſts and Damages which the Conuſee ſuſtained, tho they exceed the Pe- 
valty of the Original Debt. 2 Vent. 338. R. Hard. 135. 

And by a Bill in Equity the Cenuſor ſhall compel the Conuſee to account 
according to the real Value by him received. 2 Vent. 338. Hard. 136. 

But the Conuſee cannot enter without a Scire faciat, tho* by Effluxion of 
Time the Debt and Damages may be intended to be ſatisfied according to the 
Value of the Lands; for * Conuſee ſhall hold, till not only the Debt and 
Damages, but alſo, his Coſts, Labour and Expences are ſatisßed.. which ought 
to be aſcertained by the Court. R. 4 C. 69. . 

$0 no one ſhall Saran a Scire facias but the Conuſor: and therefore if the 
Conuſor, after the Recegniſance, grants a Rent-charge and the Conuſee be 
atisfied, the Grantee may diſtrain, and in Replevin it may be tried, whether 
daxficd or not. R. Jon. 456. Cro. Car. 598 | 


Vide more concerning Stature Staple in Da, (4 3. 9 (B. 4. ) 
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Vide Copybold, (C. 5.—F. 3.—R. 5, &c.)— Juſtices of the 
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Vide Courts, (H. | 
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.  - » Vide Copybold, (R.8.)—CGourts, (P. 6.) 
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Vide Bail, (E. —Cbancery, (4 D. 6, 15.) 


—— of the Peace. To bas 
Vide Forceable Entry, (D. 16, &c.)—TJuftices of Peace, (B. 5, 6, 7.) 


—— of good Behaviour. 
Vide Fuftices of Peace, (B. 5, 8.) 


YA V0 © 
Vide Phyſicians, (D.) 


UR GRANTAND RENDER 
Vide Fine, (E. 1 3. 


8 U 4A nne AGR 
Vide Pleader, (C. 28, 29.—E. 12.—8. 28, 29.) 
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S UR R E N D E R. 
1 (a) Surrender, What ſhall be, Jn Fact, 


A Surrender in the Reſignation of a particular Eſtate for Life or for Years 
11 to him in the immediate Reverſion or Remainder. Co. L. 337. 6. 
b OP ſhall be by expreſs Words, or by Operation of Law. Co. 
338. 4. Fd | 
An expreſs Surrender does not require the Word, Surrender, for any Words 
1 fan amount are ſufficient. 2 Rol. 497. 1. 55. 1 £4 
As, if a Leſſee grants, that the Leſſor ſhall have his Land, or grants his 
nd to him, eg 498. J. 2. | SOA 
Stants to him fotum Statum ſuum. 2 Rol. 497. l. 35. 
= wap to him for his Life. 2 Rol. 497. l. 15. 
Js to him, I agree you ſhall enter into the Land. 1 Leo. 280, 


Th 5 
Vor. v. — Or, 


of B. 2 Rol. 498. J. 20. R. 2 Ral. 20. Cro. Bl. 269. 


s UR R E N PD E RN. 
Or, I am content you ſhall have it. R. Co. El. 488. | 
So a Surrender will be good in the Abſence of him to whom made, {, 
his Aſſent ſhall be preſumed, if it does not r to the contrary. | Cont, 


3 J. Vent. acc. the Judgment of the 3 J. was affirmed. in B. R. 2 
ter wards reveried in Parliament. 2 Vent. 199, &c. Sho. 297. 3 Nd 297, 


3 Lev. 284. Ca. Parl. 151. 
in Law, Vide Poſt, (I. 1. 2.) 


| What ſhall be a Surrender 


* 9 


. 


(B) When without Deed. 


1 of an Eſtate fot Life in Land, by the Common Law, mig 
be made without Deed, or Livery, for Nothing operates but the Re. 
Noration of the particular Eſtate to him in Reverſion or Remainder, G. I. 
338. a, 2 Ro. 498. J. 23, 40. N . c | 
Tho! it was originally created by Deed. Co. L. 338. 4. 
So A. Tenant for Life, Reverſion to B. for Life, they might join in a Gur. 
render without Deed ; for it will be firſt the Surrender of A. and afterwas; 


So a Jointenam might ſurrender to his Companion-{admitting that he may 
ſurrender) without Deed. 2 Rol. 498. l. 43. Jide Poſt, (E.) 


So a Leſſee for Years might ſurrender by Parol. R. 1 Vent. 242, 272. 


c When- not. 


UT by tha Common Law, an Eftate, which lay in Grant, and coll 
not be created without Deed, could not be ſurrendred without Deed. 
Co. L. 3 38 a. W FI 5 3 | 
— Corody, Rent, &c. 2 Rel. 498. l. 30. | 
An Office. 1 Vent. 2079, | Ys OS | 
So, if there be a Feoffment to A. for Life, Remainder to B. for Lit 
Remainder in Fee to C. tho' the Remainder to B. commenced without Deed, 
it cannot be ſurrendred without Deed. Co. L. 338. 4. R. per 3 J. 2 Rul. 20 
So a Leſſee for Years of a Manor could not ſurrender without Deed. N 
2 Rol. 498. J. 35. Ae . | 
So a Corporation Aggregate cannot make a Surrender of their Lands withoit 
Deed. - 10 C. 67. 6. | 2 E 3 
And now by the Sr. 29 Car. 2. 3. No Leaſe, Eſtate, or Intereſt of Freehoki 
or Term of Years, or any uncertain Intereſt, not being Copyhold, in ot o 
of any Manors, Lands, Fc. ſhall be ſurrendred, &c. unleſs by Deed of 
Note in Writing, figned by the Party fo ſurrendring, or his Agent thereu" 
authorized in Writing, or by Act and Operation of Law. | 


(o What Eftate may be ſurrendzed. 


. to be of a particular Eſtate: As, of an Eftat 
L for Life or for Years. 2 Rol. 494. J. 27. a 
80 Tenant by Statute-Staple, Merchant, or Elgit, may ſurrender. ? 

So a Deviſee for ſo many Years till he receives ſo much Money, tho 
only a Chattel and no Eſtate in the Land. 2 Rol. 494. L 40. 


: 


* "4 


So, if a Leſſee demiſes to his Leſſor for a leſs Term rendring Rent, he may 
ſurrender his Reverfion to his Leſſor, whereby the Rent will be extinguiſhed. 
2 Nl. 494. J. 55. 3 

8o, if there be a Leſſee of a Term to commence after the Neath of A. and 
a Grantee of the Inheritance makes a Leaſe for 21 Years, and then the Leſſee 
of the future Intereft aſſigns to the Grantee of the Inheritance, his Intereſt will 
be merged. R. 2 Cro. 619. | 3 | | 

80, a Grant of the next Avoidance will be ſurrendred by an Acceptance of 
2 Grant of the next Avoidance de novo, Semb. 1 Bul. 33. 

So Tenant in Dower, or by Curteſy, may ſurrender, tho' their Eſtate is 
created by Law. Co. L. 338. a, | 

So an Eftate of a Thing, which lies in-Grant, may be ſurrendred to the 
Terretenant, tho' it be an Eſtate in Fee: As, Tenant in Fee of a Common, 
Rent, &c. may ſurrender his Intereſt to the Terretenant. Perk. S. 585. 

So the Tenant in a Præcipe, or other Real Action, tho' he be ſeiſed in 
Fee, may ſurrender his Eſtate to the Demandant without Livery, 2 Rol. 


494.4 309 „„ 
So the Tenant in a Ceſſavit, Qu. Perk. S. 585. 


C) What not. 


UT regularly a Tenant in Fee cannot ſurrender his Eſtate: And therefore 
the very Tenant cannot make a Surrender to his Lord. 2 Rol. 494. J. 23. 
Tho' he be the very Tenant of the King, 2 Rol. 494. J. 25. 

do the Diſcontinuee of Tenant in Tail cannot ſurrender to the Iſſue in 
Tal. --3 K&S, 496. 4 29... | ' 

So a Jointenant cannot ſurrender to his Companion. 2 Rol. 494- J. 10. 

So a Tenant at Will cannot ſurrender properly. 1 Leo. 177, 8. 

80 a Right cannot be ſurrendred : And therefore a Tenant for Life being 
— make a Surrender before Entry. 2 Rol. 494. /. 49. Co. L. 
338. 4. f 

Nor a Leſſee for Vears being ouſted, | 

Yet, if the Leſſor waives his Poſſeſſion, the Leſſee, before Entry, may ſur- 
render to him. Perk. S. 603. 
bo, if the Leſſee enters and affigns to B. the Afi 
Entry, for the Affignment gives him actual Po 
2 Ru. 495. J. 15. 


nee may ſurrender beſore 
ſſion before Entry. R. 


{F) To Thom it may be made. 


mainder, L. 337. 6. 
And to him, who has the immediate Reverſion, or Remainder, a Sur- 
render may be, whether he has it in Fee or in Tail. | 
80, if he has it only for Life. 2 Rel. 494. l. 12. | , 
** a Leſſee for Years may ſurrender to him, who has the Reverſion only 
Tears, R. Cro, El. 302. Adm. 2 Vent. 327. 
A * the Leſſee be for ſeveral Years, and the Reverſioner has it only for 
de Lear, or a leſs Term. Per Poph. and Fenner, Cro. El. 302. 
4 1 if a Statute. be extended, and afterwards there is another Extent upon 
has Ne the Conuſee of the former Statute may ſurrender to him who 


Intereſt in : eſt. 
Per Vent: 2 oo, NT. laſt Extent ; for he has ug, a Reverſional Intereſt 


And 


A Surrender ought to be to him, who has the immediate Reverſion or Re- 
A | 
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And if the Intereſt in both Statutes comes to the ſame Perſon, it amount $0, 
to a Surrender of the former. Sin. 263. ku the L 
If a Leſſee demiſes Part of his Eſtate to the Leſſor, he may ſurrender the torny. 
other Part; for the Reverſion of that remains in the Leſſor. 2 Ru. 494, 80, 

J. Nes NY | releaſe 

85. if a Leſſee for 30 Vears demiſes for 10 Vears, both the Leſſees joining for all 
in a Surrender, it will be good: for it ſhall be conſtrued the Surrender of the So, 
Leſſee for 30 Years firſt, and then of the Leſſee for 10 Years. Pl. C B. rele 

541. 4. | | L 27 


So a Surrender to an Infant will be good; for his Aſſent ſhall be preſume 
till a Diſagreement appears. R. 2 Vent. 208. Ca. Parl. 151. 


(G) To Whom not. 


UT a Surrender to him, who has not any Reverſion in him, is void: Ay 
if a Reverſion be granted to B. a Surrender to him by a Leſſee before At- 


tornment, (when the Reverſion does not veſt till Attornment,) is void. Ain, $0, 
Cro. El. 803. | 3 14 
So, if a Leſſee for Years to commence at Micbhaelmas ſurrenders before de W. 
Michaelmas by Deed, it is void; for till Michaelmas the Leſſor had not ay 80 | 
Reverſion, in which it could merge. Co. L. 338. a. Vide Poſt, (I. I.) NA 

So a Surrender cannot be made, if the Reverſion, or Remainder, be not 80 
immediate: As, if a Leſſee for 30 Years leaſes to B. for 10 Years, B. cannot tho' K 
ſurrender to the firſt Leſſor. Pl. Com. 541. a. | 80 | 
If a Statute be acknowledged to A. and another to B. and a Fine levied by Leſſee. 
him in the Reverſion to A. his Eſtate is not merged ; for the meſe Inter 2 8 
of B. prevents the Surrender or Merger of his Eſtate. Skin. 263. Or f 
So a Surrender to a Leſſor, who diſagrees to it, will be void. Mar. pl. io. Leſſee 
RK. „ | 1 So, | 
5 Reverſ 

| 8 | ; 495. J 

(H) That will not be a Surrender. So, 

| | | 8 afterw 
O, if a Leſſee, &c, reſerves to him any Part of the Eſtate, it is not a goo! an is 
Surrender: As, if he grants all his Term to the Leſſor except the lil opon tt 

Year, Month, or Day. R. 2 Rel. 497. l. 30. 498. J. 5. 3 Bul. 203, 4. Ment, 


Or leaſes to his Leſſor for his Life; for he has a Poſſibility to have it agun 

2 Rol. 497. J. 5. 10. 1 ; 
So, if the Leſſee agrees with the Leſſor by Parol, that he ſhall have it rev 
dring ſo much Rent, it is not a Surrender ; for it appears that Rent was intended 
to be reſerved, which cannot be by Parol upon a Surrender, and therefore 
will be only a Leaſe at Will. R. Dy. 251. b. 2 Rol. 497. J 45. 114 
1 | TY 
So, if the Leſſee demiſes to the Leſſor and the Heirs of his Body, it will 
not be a Surrender; for a Special Occupant is appointed. 2 Rol. 497. l J,. 
So, if the Leſſee ſurrenders to the Leſſor to the Uſe of another, the Uk 
cannot ariſe upon the Eſtate extinguiſhed by the. Surrender. R. Pal. 35 

So, if the Leſſee permits the Leſſor of a Manor to hold a Court there, 
ſauys generally in his Preſence, I have Nothing to do here, it is no Surrender 

Semb. 1 Leo. 280, 2 Leo. 49. 8 5 

Or, if the Leſſor ſays, I w:ll have ſuch a Chamber, and the Leſſee 7 

and the Leſſor puts his Goods there, it is no Surrender of that Pat, 
only a Permiſſion to put his Goods there, 3 Leo. 224. Yide Pol, (1.2 
5 80 
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80, if the Leſſee delivers his Leaſe to A. to deliver with all his Eſtate to 
the Leſſor, and A. does accordingly ; for he cannot make a Surrender by At- 
torn» R. Cro. El. 488, 

80, if a Leſſee for Years leaſes to B. for a leſs Term, who regrants or 
7 to the firſt Leſſee, it is no Surrender; but the firſt Leſſee ſhall have it 
or all the Years. Adm. Cro. El. 302. R. Cro. El. 173. 

80, if a Leaſe be to A. for 10 Years, Remainder to B. for 20 Years, and 
B. releaſes all his Right and Eſtate to A. he ſhall have it for 30 Years. Co. 


L. 273. 6. 


(1) Surrender in Law, 


(I. 1.) What ſhall be. 


O it ſhall be a Surrender by Operation of Law, if a Leſſee for Life enfeoffs 
him in the Reverſion in Fee; for his Eſtate will be merged. 2 Rol. 

% 42 | 
% if he grants to him totum Statum ſuum. 2 Rol. 497. l. 35. 

So, if he enfeoffs Huſband and Wife, ſeiſed of the 3 in Right of 
the Wife. 2 Rol. 496. J. 49. 

80, if Leſſee and Leſſor join in a Feoffment, it will be the Surrender Wn 
the Leſſee and the Feoffment of the Leſſor. Pl. Com. 140. 5. 

$0 a Feoffment by a Leſſee for Life to him in the Reverſion is a Surrender ; ; 
tho' the Reverſioner be an Infant. 2 Rol. 496. J. 42. 

$0, if Leſſee for Life demiſes to him in the "He for the Life of the 
Leſſee, i it will be a Surrender; tho' there be a Poſſibility of an Occupant. 
2 Nl. 497. J. 15. 

Or for the Lives of the Leſſor and Leſſee; for it can never revert to the 
Leſſee, R. 2 Rol. 497. J. 17. 

do, if a Leſſee for Life or for Years accepts a Feoffment from Him in the 
Rrefo or Remainder, that amounts to a Surrender of his Eſtate. 2 Rol. 
495. J. 25. 

So, if there be a Peafinent to A. to the Uſe of himſelf for Life, and 
afterwards to A. and his Heirs, and A. by Parol, without Deed, but upon 
an Agreement that the Feoffor ſhall have it again, makes Livery to him 
upon the Land, this amounts to a Surrender of his Eſtate, and alſo to a F coff- 
ment. R. Dy. 3 58. 2. 


80, if Leſſee for Life accepts a Leaſe from the Leſſor, it will be a Sur- 
render. Al. 59. 
Tho the new Leaſe be only for Years. Al. 59. 
do, if Leſſee for Years: accepts a new Leaſe from his Leſſor, it will be a 
Week in * for this affirms him able to make a Leaſe. R., Pl. Com. 
a. 107 


Pd new Leaſe be for a leſs Term. R. Dy. 140. b. 2 Rol. 495. . 53. 


Sy -& Parol, when the firſt Leaſe 1 was by Indenture. * 140.6, 2 Rol. 
W the new Leaſe commence at a future Day, it will be a Surrender 
626 hh. K. 5 Co. 11. 6. . sas. R. a K. 496. . 5. K. 2. 
Tho G By. Per 3 J. Poph. 9. 
05 =» omg be defeazable. 2 Rel. 495. 1. 40. a 
ndition to be void, u ſuch an Act, which is W 
dne. Pl. Com. 107. 6. he 


| Vu if . accepts a Leaſe at Will. Mp. 637. 


= wh. th- © 


Il 
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80, if a Leſſee for Years, to commence at Michaelmas, before Michaelny, 
a new Leaſe to commence immediately, it will be a Surrender of the 
former Leaſe, tho' it was only a future Intereſt. C. L. 338. a. 

So, if before 'Michaelmas he accepts a new Leaſe to commence alſo at 
future Day. Co. L. 338. 4. D. cont. 2 Rol. 496. l. 10. D. cont. Dy. 8, , 
Per Moile and Davers cont. but Priſot acc. 37 H. 6. 18. a. Bro. Surrey 
21. Acc. 10 Co, 53. a. 67. 6. Acc. Cro. Car. 502, 1 Rol. 728, J. . 
E. Cro. El. 522. 605. 

So, if a Leſſee accepts a new Leaſe de Ve ura Core, it will be a Surrende; 
2 Rol. 495. J. 20. 

So, if he accepts a Grant of Common, or Rent out of the ſame Lan 
to commence at a certain Day within the Term. R. 2 Rol. 496. J. 20, 2; 

Or a Leſſee for Life accepts a Grant of a Rent, Common, c. out of the 
fame Land for Life. R. 2 Cs. 177. 

Or a Leſſee accepts a Grant of the Cuſtody of the ſame Land. 2 Co, 175 

So, if a Woman, Leſſee, takes Huſband, Acceptance. of a new Leaſe by 
the Huſband will be a Surrender. 2 Rol. 495. J. 50. 

So Acceptance of a new Leaſe by Parol by a Corporation aggregate, which 
has a former Leaſe, will be a- Surrender, tho” they cannot ſurrender without 
Deed. 10 C. 67. 5. 

So, if a Leſſee for Years accepts a new Leaſe from the Guardian i in Sarg. 
Semb. 1 Leo. 322. 

So, if the Grantee of an Office accepts a new Grant of the ſame Offer 
it will be a Surrender. Semb. 1 Vent. 297. 

So, if a Corporation Sole leaſes to B. who 1s afterwards made Head ef th 
Corporation; as, a Biſhop, Maſter of an Hoſpital, Sc. his Term is mcrged; 
for he cannot have the Term in his own Right, and the Freehold in another 
Right. Co. L. 333. 6. 

So, if a Woman, Leſſor, takes to | Huſband the Leſſee for Years. - C.. I. 
338. 6. Semb. cont. 2 Cro. 27 5. ; 


(I. 2.) What not. 


But if Leſſee for Life enfeoffs Him in the Remainder in Tail, it will ot 
be a Surrender; for by the Feoffment the Remainder is diveſted, 2 Ro: 490, 
4. 4 

G7; joins in a Fine with him in the Reverfon, or Remainder, for each gives 
that which he lawfully may. Seb. Cro. El. 688. 

So, if Ama reſerves any Intereſt in himfelf, it is no Surrender. Vit 
Ante, H 

80, 5 the Leſſor or Reverſioner enfeoffs the Leſſee for Years, ſince the. &. 
27 H. 8. to the Uſe of another, his Term is not ſurrendred, or extinguilt- 
ed; for, by the Statute, the Intereſt of Feoffees is ſaved: R. 7 Co. 39.4. 

Or by Leaſe and Releaſe c—_ to the Leſſee and another, to the Uſed 
B. Dub. 2 Lev. 127. 8 

So, if the Leſſee accepts a new Leaſe, in Truſt for another: Send 
1 Sid. 75. 

So, if the new Leaſe be void, Acceptance by * Leſſee is no Surren 
R. 2 Rol. 495. J. 45. Ton. 405. | 

80, if che ne Leaſe commences after the Death of B. it is no Surrende 
till B. dies; for he may ſurvive the firſt Term. R. 4 Leo. 30. cite 

So, if a Leſſee actepts a Grant of a Thing conſiſtent with the Leaſe 50 * 
Land, it is no Surrender; As, if the Leſſee of a Manor accepts the 1. 
of a Bailiwick, or to de Steward of the ſame Manor; for it is Colla 
R. 2 Rial. 496. „ 30. Ry. Mo. 637. R. 2 Ov. 84, 176. Hard. 47: ” 


S Un RAR EB NT DE KX. 
or che Leſſee of a Park accepts the Grant of Parker. R. 2 Rol. 496. 1. 36. 


0, 1 
133 A Cont, per 2 J. 1 Rol. 83. 
if the Leſſee of an Houſe accepts a Grant of * Wks of the ſame 
Houſe. Hard. 47. 
So, if the Leſſor grants a Rent, Common, Sc. out of the Land to his 
Leſſee, without ſaying at what Time it ſhall commence, it is no Surrender ; 
but it (hall be intended after his Term. R. 2 Ral. 496. J. 16. 2 Cre. 177. 


Or leaſes to him all his Lands in A. where the Lands in the former Leaſe 


ze; for it ſhall be intended of all his other Lands. 2 Rol. 496. J. 13. 2 Cre, 
« agrees that the Leſſee ſhall have Part of the former Lands and other 
Lands for a leſs Term, and that it ſhall not be a Surrender, R. 1 Leo, 303, 
(ro. El. 173. 

So an Agreement between the Leſſor and a Stranger, that the Leſſee ſhall 
have a new Leaſe, is no Surrender. Cro. El. 1 

80, if the Leſſee gives Licence to the Leſſor to make Livery, it is no Sur- 
render. R. 2 Rol. 495. J. 35. 

Or to make a Feoffment. Per Fitzh. Dy. 33. 6. | 

Or agrees that he ſhall make a Feoffment. Dub. Dy. 3 3. 0. 2 Rol. 495. 
. 27. Mo, II. | 

05 be Attorny to * Livery for him. 2 Rol. 495. J. 37. R. Mo. 11. 

So, if the King grants an Office by Patent, Acceptance of a new Patent 
of the fame Office is no Surrender of the firſt. R. Cro. Car. 197. 

So, if the King makes a Demiſe for Years, Acceptance of a new Leaſe 
without Recital of the former will be void, and is no Surrender. Cro. Car. 
198, 

80, if Huſband and Wife, ſeiſed for the Life of the Wife, accept a Feoff- 
ment from the Reverfioner, it will be a Surrender only during the Coverture 
for the Wife after the Death of her Huſband: may waive it. Vide Baron and 
Feme, (R.) 

8, if a Woman Leſſee for Years takes an Huſband, who accepts a new 
Leaſe, and the Wife ſurvives. R. Mo. 637. 

So, if a new Leaſe be made to an Infant, it is no dender, if he does 

not agree to it at full Age. Cro. Car. Foa. 

| * if an Idiot, or Non-compos, makes a TOR, it will be void. R. 
438, 468. 

So, if a Leſſee ſurrenders Part of thi Eſtate, it will be a Surrender only 
for that Part. 2 Rel. 498. J. 51. 

If he accepts a new Leaſe of Part. R. 2 Rol 498. M. 


If a Leſſor leaſes de novo to his Leſſee and another, it will be a Surrender | 


only for a Moiety. Dub. 2 Lev. 127. 


If the Leſſee of a Corporation Aggregate be made the Head of the ſame _ 


Corporation, it is no Surrender. Co. L. 338. . 
So, if the Leſſor takes in Marria ge a Woman, Leſſee; for he may have 


the Freehold ; in his own Right and the Term in the Right of another. CG. 


L. 338. 3. R. Pl. Com. 418. 6. 


Or if the Leſſee makes * Leſtor his Executor. . L. 335. 5. 
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(x) In what Manner a Surrender may be. 


: | Bu 

My Ac may ſurrender upon Condition, and if the Condition be broken, Wi 6v0id 

II the particular Eftate ſhall be reveſted. Co. L. 218. b. As, 

So, upon a Surrender, reſerving Rent, tho' the Rent is not good by Wy terwat 

of Reſervation, yet it ſhall be ſo by Way of Contract. R. 2 Lev. 80. 1 Vu 1 1 
EE , - _ | 

Tho' the Surrender be by Aſſignment, &c. by Parol. R. 2 Lev. 90. terwal 


88 1 Vent. 242, 272. | | 
0 So, if Tenant for Life joins in a Feoffment or Fine with him in the 
Reverſion, rendring Rent to the Leſſee for Liſe; the Rent will be good, 

- Gro, El. 688. | 
So a Surrender may be made of Land in the County of B. at a Place out 


of the County. 2 Rol. 495. J. 5. 
) The Effect of @ Surrender. 
. (L. 1.) The Eſtate is abſolutely determined, between the Partie 
I an Eſtate be ſurrendred, the whole Eftate is determined without ole 


I Ceremony a TOE: | 
And as to the Parties themſelves, it will be determined to all Intents. C 
I. 338. b. | 5 | 
And therefore, if an Huſband, ſeiſed in Right of his Wife, leaſes for the 
Life of B..which is a Diſcontinuance, and afterwards B. ſurrenders his Eſtate 


to the Huſband, the Diſcontinuance is determined. Co. L. 338. | but, th 
If A. mortgages his Reverſion in Fee to the Leſſee for Years, whereby bs Leſſor 
Term is furrendred, and afterwards pays the Money purſuant to the Cond- "RS 
tion, yet his Term ſhall be-extinguiſhed, and not revive. R. 3 Leo. 6. C5. Ca 
" =. 26- | : . $0 re 
(L. 2.) Or for the Benefit of a Stranger. =_ P 

A | 90 2 2 ent, 2 
So by a Surrender the Eftate will be abſolutely merged for the Benefit d But t 
-a Stranger. Co. L. 338.6. | And 


As, if a Biſhop has a Rent-charge in Fee, and the Terre-tenant enfeof 
=. him, whereupon the Lord enters for Mortmain, he {hall have it diſcharged 
£ WP = of the Rent. Co. L. 338. 5. 8 25 7 | | 
Wy.” —— lf a Reverſioner makes a Leaſe, grants a Rent-charge, &c. and afterward 
| he Leſſee of the particular Eſtate ſurrenders, the Leaſe, or Grant of the ke 
verſioner takes Effect immediately. Co. L. 338. 6. . 
II A. makes a Leaſe to B. for Life, rendring Rent to him and bis Heirs 
Remainder to C. the Reverſion to himſelf, and afterwards grants the Rev 
ſion to C. to whom B. attorns, yet C. ſhall not have the Rent, but the Her 
C 57 5 We Fo Galls. 4 
So by a Surrender the Eftate will be merged, tho' it be to the Diſadvan7 
of him who aſſents: As, if the Reverſioner grants a Reverfion for Life 0 
which the Leſſee attorns, and afterwards releaſes to the Grantee and 4 
Heirs, tho' the Leſſee ſhall be now puniſhed for Waſt, where he was 1 
puniſhable upon the Grant of the Reverſion for Life; yet becauſe wy 
- attorned to the Grant, the Eſtate of the Grantee for Life ſhall not habe 
| tinuance. Go. L. 338. b. f | | | (L 3) Bu Vor, 


N 2 
* 
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(L. 3.) But not to his Prejudice. 


Bat the Eſtate ſhall have Continuance notwithſtanding the Surrender, to 
void a Prejudice to a Stranger. Co. L. 338.6, 

As, if a Reverſion upon the Life of B. be granted with Warranty, and af- 
awards B. ſurrenders, the Grantee ſhall not have Execution in Value againſt 
the Grantor, who is a Stranger, during the Life of B. Co. L. 338, 6, 

If Tenant for Life or Years grants a Rent-charge, Common, Cc. and af- 


erwards ſurrenders ; yet the Rent, &c, continues. Co. L. 338. 6. 


00 When a Charge revives by the Avoiding of a 
Durrender. 


O a Charge made before the Surrender revives, if the Surrender be avoided, 
d againſt him, who claims Paramount the Surrender: As, if Leſſee for Life 
grants a Rent-charge and afterwards enfeoffs the Grantee, and the Leſſor en- 
ters for the Forfeiture,” the Rent revives; for the Leffor claims Paramount the 
Feoffment. Co. L. 338. 6. | 

So, if Grantee for Life of a Rent accepts a Leaſe of the Land from him 
in the Reverſion, and afterwards the Leaſe is ſurrendred, the Rent revives. 
R. per 3 J. Bramſton cont. Cro. Car. 101. | 


(N) Surrender, How pleaded. 


F a Surrender be by Acceptance of a new Leaſe, it is not good to ſay, That 
the Leſſee being poſſeſſed by a former Leaſe, the Leſſor demiſed to him, 
but, that the Leſſee ſurrendred and then the Leſſor demiſed, or, that the 
Leſſor entred and demiſed. Semb. per Dy. Pl. Com. 194. 6. 
by regularly he ought to plead, That he ſurrendred the Eſtate and Land. 

0, Car. 101, 6-1 

So regularly he ought to ſhew, That the Leſſor aſſented to it, where the 
_ Party pleads or brings an Action in Diſaffirmance of the Surrender. 2 
ent. 207, 8 as 

But the Omiſſion will be aided after Verdict. 

And it is not of Neceſſity. Semb. 2 Vent. 207. 

But if the Party pleads a Surrender of the Demiſe aforeſaid, it is ſufficient. 
R. Cro. Car. 101. | | 


So he need not ſhew, That the Leſſor entred after Agreement to the Sur- 
ſender, © R. Cro. Car. 101. — 

Vide more concerning Surrender in Bail, (Q. 2, &c.—R. 3.) — Fine, (E. 
.) —Francbiſe, (G. 2.) — Officer, (K. 9.) — Patent, (G.) 


Surrender ok a Copyhold, 
Vide Copyboid (F. 1, &c.) 


SURREBUTTER. 
Vide Pleader, (L.) 5 


Vol. v. 
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If : 
SURREJOINDER 500 
Vide Pleader, (.) 4 


SURVEYOR or HIGHWAYg 
Vide Chimin, (C. 1, &c.) De. 


MZ S PENSION 
255 ee e Suſpenſion ; What i au be. 


=_ - F a Seigniory, Rent, ot other Profit gprendre out of Lands comes to hin, 
WW -- | who has Poſſeſſion of the ſame Land for a Time, ſuch Unity of Poſſeſin 
= creates a Suſpenſion of the Scigniory, Rent, &c. for the Time. GL, 
313. 4. 
As, if A. bs Tenant for Life, Remainder to B. in Fee, - and the Lord 
3 to A. in Fee, they are ſuſpended during the Life of 4 
it. S. 5 
80 it there be Lord and Tenant, and the Tenant grants his Tenancy t 
A. for Life, and then the Lord grants his Seigniory to A. in Fee, the Scign: 
ory will be ſuſ pended during the Life of A. Lit. S. 562. | 
50 if 4. didit the Tenant, or the Tenant grants to A. in Fee upon Co- 
dition, and then the Lord grants to A. in Fee, and afterwards the Dilſeice 
enters, or the Tenant enters for the Condition broken, the Services revir, 
and are not extinguiſhed ; tho' A. had a Fee, for he had not fo perdurabl 
_——. an Eſlate io the Tenancy as in the Seigniory. Co. L. 313. 6. 
3 — So, if the Tenant” leaſes to the Lord for Life, or for Years, or enſeoff 
1 | him upon Condition, the Seigniory is ſuſpended. Co. L. 314. 4. 
b. Or, if the Lord diſſeiſes his Tenant, the Seigniory will be ſuſpended til 
the Eptry of the Diſteiſce. Co. L. 314. 8: | 
So, if the Tenant: marries a Woman, who has the Seigniory, it will be 
ſuſpended during the. Coverture. Sau. 21. - 
If A. ſeiſed 1 cf Lands held of the Manor of B. be attainted for High Tre- 
ſon, and the King grants his Lands to D. the Rent payable to the Manor of 
B. tho ſuſpended by the Attainder, ſhall be revived and paid by the Patente. 


R. Ley 1. 


( What hall be an extinguiſhnient. 


I 5 5 BD. if a Man has as high and perdurable an Eſtate in the Seigniory, Ren. . 
2 | Common, or other Profit aprendre, as in the Land, ſuch Profit f” 


_— will be extinguiſhed: Co. L. 313.4. Lit. S. 561. 

| Ne n 9 bas a Seigniory, Rent, Common, c. releaſes his Eur 

or Intereſt to the Terre-tenant. Vide Releaſe, (B. 6.) pu- 

Or the Lands, out of which a Rent, &c. iſſues, come to the Lord by oy” 

oa Telos, or other lawful Mans, E. Jon. 234. ä 
I . | 


* 


8 Us PENSION . _ 
If a Manor, to which Common for the Lord and his Copyholders belong 
in the Waſt of the King and others, comes to the King by the Statute of 
Diſſolutions, Cc. the Common of the Lord in the Waſt of the King is 
extinguiſhed 3 but not the Common of, the Copyholders, nor the Common 
which the Lord himſelf has in the Waſt of others. R. Jon. 349. | 

80, if the Land, out of which a Rent, Cc. is granted, be evicted by an 
elder Title, the Rent will be extinct. Co. L. 147. as 

$ every Cuſtomary Payment or Privilege for the Profit of the Lord, will 
he extinguiſhed by Unity of Poſſeſſion in Fee: As, if the Lord purchaſes the 
Land held of him, all the Services are extinct. | 

So an Heriot, Fine, &c. due by Cuſtom upon Death, Alienation, Ce. 

A Cuſtom to be Beadle to the Lord, Collector of his Rents, Cc. Bro. 
Exting. 14. 
* Eaſement, as a Way. R. Cro. El. 300. R. 1 Rel. 93 5. I. 45. 

Uſage to repair Fences between ſuch and ſuch Cloſes. R. 1 Vent. g7. 
Ray. 192. R. Pal. 446. | 

So a Liberty of placing Pipes for Water, if the Pipes are taken away du- 
ring the Unity. Pal. 446. | ; 

But Things of Neceſſity, and Collateral, are not extinguiſhed : As, a Way 
of Neceſſity, Gutter, Water-courſe, &c. R. Pal. 446. Jon. 145, 6. 
So Extinguiſhment or Suſpenfion by Law may be prevented in Equity. 


Vide Chancery, (4 N. 6, 8.) 


o When by Extinguiſhment. of Part the Tihole 
| will be extinguiſhed. 


]* a Man has a Profit aprendre out of Land againſt Common Right, and he 
purchaſes Part of the Land out of which, &c. the Whole will be extinct: 
As, if the Grantee of a Rent-charge purchaſes Parcel of the Land; for the 
Rent is intire, and iſſues out of every Part of the Land. Co. L. 147. 6. 

So, if a Commoner of Common Appurtenant purchaſes Part of 'the Land 
out of which. Vide Common, (L) _ | | 
So, if a Grantee of a Rent-charge recovers Part of the Land by a feigned 
Title; for he claims under the Grantor. Co. L. 148. 6. | | 

do, if the Conuſee of a Statute purchaſes Part of the Land of the Co- 
Quſor, the Whole ſhall be extinct. Sav. 6g. R. Jon. 445. 

Or, if he diſſeiſes the Conuſor of Part, he cannot take Execution of the 
Reſidue, till the Diſſeiſin purged. Jon. 445, 6. | 

S0, if a Thing be due by Common Right, by the Act of him, to whom 
ue, the Whole may be_ extinguiſhed : As, if a Tenure be by intire Service,” 
panual, or caſual, if the Lord himſelf purchaſes Part, the Whole will be 3 

rin, 6 Co, 1. 3. R. 8 Co. 105. 4. Co. L. 149. . 1 
1 * Lord releaſes his Seigniory to Part, the whole Seigniory will be ex- | 1 
pc, 6 Ce. 1. 6. ; | © | 3 

80, if the Lord comes to Part, partly by his own Act, and partly by De- 
alt of the Party: As, if he recovers in a Cæſſavit. R. 6 Co. 2. 6. 

N So, if the Lord comes to Part by Act of Law, where another will have 

"<udice : As, if the Lord by Deſcent comes to the Part of a Jointenant, f 
ho holds by Suit of Court, the Whole will be extin& ; for by the St. Marib. 85 
© Other Jointenants ſhall have Contribution. R. 6 Co. 2. 24. 

Otherwiſe, if the Service due be not for the Sole Benefit of him to whom 
Fi but alſo for the Publick Good; as a Thing for the Defence of the Realm, ö = 

bu tt of Juſtice, Charity, Ge. 6'Co. 2. a. Vide Poſt, (F.) _— 

but if the King purchaſes Part of the Lands ſubject to his Debt, he ſhall. 4 
e Execution upon the Reſidue. R. Sav. 69. ä 

35 D) O2 


: him of Part of the Land, the whole Rent will be ſuſpended. Co. L. 148. 


s Us P RE N 8 I O N. 


(D) 07 by Suſpenſion of Part the Whole Will he 
„ ſuſpended. WA 


Oo, if a Tenant makes a Gift in Tail, or a Leaſe for Life, or for Year, g 
i” Part of his Land to his Lord, the whole Rent will be ſuſpended, n 
Rent-Service' cannot be ſaſpended for Part by the Act of the Party, and in 
Eſſe for the other Part. Co. L. 148. 6. 

So, if the Leſſor enters upon the Leſſee for Life, or for Years, and uf; 


So, if there be a Leaſe of a Warren in three Vills, rendring Rent, and 
the Leſſor grants the Reverſion of the Warren in one Vill, the whole Ren 
will be ſuſpended; for Rent due by Contract ſhall not be apportioned, hy 
perhaps the Leſſor will have a Remedy upon his Contract. R. 3 Ly,, 
1 And. 26. 75 | | 


/ % \ 
— 


(E) Then there ſhall be an Appoꝛtionment. 


UT a Thing of Common Right ſhall be apportioned: As, if a Ma 
who has a Rent-Service purchaſes Part of the Land, the Rent, if it be 
not an intire Thing, ſhall be apportioned. Lit. S. aaa. 
And this was by the Common Law, and not by Conſtruction upon the 
Statute Qyia Emptores Terrarum. Co. L. 148. a. Cont. Dy. 4. b. 

The Rent-Service ſhall be apportioned, if the Leſſee for Life or for Yen 
ſurrenders Part of the Land to the Leſſor. Co. L. 148. a. | | 

So, if the Leſſor grants or deviſes Part of the Reverſion to another. G 

TL. 148. a. R. Cro. El. 771. | 

Or enters into Part for a Forfeiture. 'Co. L. 148. a. Dy. 5. a. 

Or recovers Part of the Land in Waſt. Co. L. 148. 4. , | 
So, if Part of the Land out of which the Rent iſſues is evicted. Seni. 
2 Cro. 160, 2 OD 
So, if a Man, who has Common Appendant, purchaſes Parcel of the Land, 
the Common ſhall be apportioned. Vide Common, (L) 

So, if A. ſeiſed of one Acre in Fee, of another in Tail, leaſes for Life or 
Years, or makes a Gift in Tail reſerving Rent and dies, whereon the [fue 
in Tail enters, the Rent ſhall be apportioned. Co. L. 148. 5. 

So a Thing againſt Common Right ſometimes may be apportioned: As, if 

a Rent-charge in Fee be granted by Deviſe or Fine, a Moiety to 4. i 
Fee; a Moiety to B. in Fee, and no Attornment is neceſſary. R. 2 Le. 
440%. 9 5 BT 

If Rent be apportioned, in an Action for the Rent, the Defendant may 
ſhew the Value of the Land, and at what Rate the Apportionment ſhall be 
made. R. 1 Vent. 276. Semb. Cro. El. 771. 2 Co. 166. 

Or upon Nil debet, it may be apportioned by the Jury. 1 Vent. 276. 
So Rent may be apportioned in Equity, when it ſhall not by Law. Vid 
Chancery, (2 E.—4 N. 5.) FS \ 

ee {0+ lo L. & 3 AL, K. YZ A. 


(F) Oz a Suſpenſion only foz Part. 
Co by As of Law a Thing may be ſuſpended in Part, and in E/e for Pat 


4) As, if the Lord in Chi valry, as Guardian, enters upon the Land of bi 
. Tenant within Age, whereby the Rent is ſuſpended during the __ 


* 
* 


SUSPENSIO N 
yet if the Wife recovers Dower, ſhe ſhall pay a third Part of the Rent. Co. gs n_ 
8. 5. | 

1 85 i if the Tenant makes a Gift in Tail to the Father of the Lord of Part 
of his Land, which deſcends to the Lord, the Seigniory ſhall be ſuſpended for 
Part and in Ee for Part. Co. L. 148. 6. 
80. if the Terre-tenant makes a "Gift to the Father of the Grantee of a © 
. Part of the Land charged. Co. L. 148. 6. 
80, by the Act of a Stranger: As, if one Jointenant or Parcener diſſeiſes 3 
che 3 the other may diſtrain for his Moiety of the Rent. Co. L. | 
8. 6. 
** if one Jointenant of a Seigniory purchaſes the Tenancy, one Moiety 
— and the other n hay be WEE AA, Sav. 21, 


exthen all the Services. &c. remain, and are 
not appoꝛtioned, o2 extinguiched. 


0, if A. be ſcifed of one Acre in Fee; and another in Tail, and 8 15 
Rent out of both in Fee, in Tail, for Life, or Vears, and die, w 
the Acre in Tail is diſcharged, the whole Rent remains upon the oat — ; 
for he (hall nat take Advantage of the Imbecillity of his Eſtate to defeat his 3 
Grant. Cp. L. 148.6, | 4 

80, if a Tenant holds by intire Services, he ſhall not make an Apportion- 
ment by his own Act; but the Services are multiplied : As, if Tenant of 
three A0 by Homage, Fealty, Suit, Cc. enfeoffs A. of one Acre, A. ſhall 
do the ſame Nies 15 iotirely, and alle che F coffor for the Reſidue, R. 6 G. 
1. 4. R. 8 Co. 1 05. b. 

Ot by Service of a Hawk day; for an intire anal Service an be 
multiplied,,as well as caſual. - R. 6 Co. 1. 4. 

So, tho' the intire annual Service be a Matter or Profit as an Horſe, Os, 
* as Fn where it is a Hk. Dog, or other Matter of Pleaſure, R. 

Co: 105; 6. 

$, if the Tenant holds by a | Perſonal Service a be abt by the Perſon of 
a Man, as the Service of Chivalry, to be Sewer, Butler, &c. if the Tenant 
aliens Parcel, the Service ſhall be multiplied, where it can be done without 
Prejudice to the Lord ; 2 in Service of Chinaley + : if it cannot be multiplied 


(G) 


ö without hit Prejudice; to be Butler, Sc. che ad | pe, but ſhall 
not be mſtiplied? R. J 1056. 6. 


$0 in Services for the Publick Good; As, for Peſencs of the Realm, Ad- 
rancement of Religion, Juſtice, Charity, Sc. tho' they are intire, the Act 
of the Lord himſelf ſhall not make an Extinguiſhment, but they remain : 
As, if the Lord purchaſes, Part of the Lapd held, by Chivalry,' Eſcuage, 
G C. Cornage, Cc. for the Service is for Defence F the Realm. 


* Py 58 Service of making a Bridge, Baveod, Repairing an Highway, 
2. 4. 
Or by the Service of finding a Prescher in ſuch a Church, Marriage for a 
poor Virgin, &c, annually. 6 Co. 2. 6. 5 
Or by Service to aid the Sheriff, to be High Conſtable, keep the King's 
Records, Sc. * 6 Co. 2. f. ; 
Ran a Thing Collateral to the Land hall not be extin& by Unity of Poſſeſ- 
As, if an Abbot, &c. was ſeiſed in Fee of Lands, out of which Tithes 
=* Payable, and of the Rectory to which; for when the 9 ceaſes the - 
we. Vide — (E. 9.) 


vor, v. N 6K "FM If 


E 


„% Q, s oN 
If A. having a Warren in the Land of B. purchaſes the Land, the Ware 


is not extinct, but when he aliens the Land, it revives. Bro. II b. 
So Shack Common, or by Reaſon of Vicinage. R. 1 Rdl. 93 So « 36, 


So the Privilege of a Manor within the Purſien of a Chaſe, to hunt with 


the Chaſe, is not loſt, 1 come to the King, wjy 
afterwards aliens the Manor. Dy. 327 4. 935. J. 40. 

80, if A. having a Portion of Tithes out o the 1 
Rectory, the Portion is not extinct. R. 2 Rol. 161. 

So a Matter of N will not be extin@ by Unity of Poffeſſion: & 
a Way of Neceſſity. 1 Rol. 936. J. 2. Vide Chimin, (D. 4.) 

So, if by Cuſtom in Londm the Owner of a Tenement has a Gutter i 
a Tenement achoimiung, and afterwards purchaſes the Tenement in which, 
and after that aliens again, the Alience cannot ſtop the Gutter ; for it ws x 
neceflary afterwards as before. Bro. Exting. 60. Per Cur 11 H. 7. 25. 

If the Cloſe of A. ought to repair the Fence of B. who. purcbaſes the Cl 
of A. in Fee and dies, the Cloſes ace divided. between, the Davghen, 
the Preſcription continues, Dub. Dy. 295. 5. 

So. Thing which runs with the Land will not be extinct by Unit af 

Poſlefſion ; As, if the Lord purchaſes Land of the Nature of Gulli « 
Exgliſh, 1 11 H. 2. 25. . 

The Cuſtom of Free- Bench. Bro. Exting. 14. 

So, If the Lord purchaſes Port of the Land, where by Cuſtom an Heriot 

due upon, the Death of every Tenant, the Heriot (hal not be cxtind. 


is 
Co. L. at 64 8 Co. 106. 6, 


80, where a Leflor bas Land by Contract from an'Under-Leſſee, no Rent 


| hall be ſuſpended contrary to the Agrbament of the Parties : As, if 4.laſs 
to B. for 21 Years rendring 200. per Annum, and B. leaſes to C. rendring v 


hag» gies te hie Term to l. the Rent of B. lub a. 


be ſuſſ nded” or apportioned, NS 
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=... A I + 
Vide Eflates, (B. # Kc.) and the ſeveral Tiles referred to un- 


der Tenant in Tail. 


= 4.4 5.4 C2 
Vide Ancient Demęſne, (F. 3.)—?P arliament, (H. 9, &c.) 


BF 1 
Vis Retrn; (D. 1.) BEES 
A rr 


7 de Chancery, (4 T.) — Parliament, (H. , Kc. — Scotland, 
0. 8. POS, (E, 1, &c.) 


TEMPORAL COURTS. 
Vide Dijmes, (M. 5.) | 


TEMPORAL JURISDICTION. 
Vile Here . (B. $1 Conn, 15 28, &c.) 


TEMPORAL LORDS. 
FR ns, 25 ——. 9 | 


— — * — 


i | 
} 


+ 4 5 8 406. AP. 


(4) Time; . Incluſive 02 Ejclulive, 


HP the Year, Month, Day, thall be computed. Vid m. 
by the Calendar or Lunar Month: Vide Am. 
V 

Do ors aQt ſhall'be' taken inclufive: As, where the Sf. 27 RA. 18. re- 
UE RAD ei en Fra the 


s. 


Robbery ſhall be within the Year. Per 4 J. 1 cont. 
"Ro 2 Rol. 520. J. 47. Vide Hundred, (C. 4.) | Bat 
g „ _—_ 


; (gg. 1.) Of a Year and a Day. 
Plas Ave. 


1 H. 7. 12. 6. 


So, where the Calendar ſhews the Time, the Court, after E e 
- need not conſult it, to avoid the Debt, tho they 9 
Execution. 2 Jh. 66. 5 1 


n 


| T E MPS. 

Bat where it is limited within ſuch a Time aſter the Date of a Deed, G. 
the Day of the Date ſhall be taken excluſive : As, a Protection ſhall be ſo 
a Year excluſive of the Day of the Date, Heb. 139, 

By the Sr. 27 H. 8. 16. it is ſufficient, if a Deed be inrolled within fi 
Months excluſive of the Day of the Date. Hab. 139. Vide Bargain ar 
Sale, (B. 8.) Ay os. 2 | 

Whew the Commencement of a Leaſe is excluſive of the Date or Dat, 
Vide Eftates, (G. 8.) | OY 


(B) Of what Times the Law takes Notice, 


HE Law takes Notice of the Commencement and Courſe of the Ve, 
and all Times which depend upon the Calendar. Vide Pop, (B. 2.) 
So, of the Commencement and End of the Term. 1 Sid. 304. 
And therefore, if there be a Promiſe upon Forbearance till Eaſter Tem, 
it is ſufficient to ſay, That he forebore accordingly, without ſaying whit 
Day that was. R. 2 Co. 548. FU) On" 


(8. 2.) of the Calendar. 


So the Judges may take Notice of the Calendar: As, if an Inferior Court 
be held 16 Feb. the Court may take Notice by the Almanack that it was up 
a Sunday, without Trial by the Country. R. Cro. El. 227. 1 Leo. 328, 

So of Moveable Feaſts as well as Immoveable, and the Courſe of the 
Moon, upon which they depend, the Court will take Notice by the Almanac; 
for without that, they do not khow the one or the other. Mad. Ca. 100 
196. | % = RE 8 
"So the Calculation of Eaſter. Mod. Ca. 196. 0 

So, if a Court be alledged Die Mercur 3 Die M. where the 3 Dia l. 
was Dies Lune, it is Error. R. 1 H. 7. 12. . | | 
Or, Die I fupet Feſtum S. Andree, where that Feaſt was Die Veni. 


But where a Time is mentioned, not fixed by the Calendar, it ought» 
be ſpecially averred ; for. otherwiſe the Court does not take Notice of it: 
As, if a Leet be alledged 18 April, tho' that be within a Month after Eau, 
yet the Court need not take Notice of a Moveable Feaſt. Jon. 301. 

If a Breach of Covenant be alledged 20 June, they need not take Ne- 
tice, whether it be within Trinity Term; for the End and Commencement 
of Trinity and Eaſter Terms not being fixed by the Calendar, the Court nee 
not take Notice of them. Semb. 1 Na. 308. R. per 3 J. Cro. El. 210- 

If a Writ of Inquity be returnable Die Lune poſt 15 Hillar', and 1 
ecuted 27 January, the Court need not examine whether it be before 

So, tho' it has Relation to a Time known by the Calendar: As, Ha 11 

omiſe Payment at Whitſuntide Fair, in Aſumgſit after Whitſuntide, i 7 
averred that Whitfuntide Fair is Fr a other wiſe it is Error; for- 

K. 1 Rol. ag. J. 45. 
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Yet they may take Notice, if it be mentioned Ore tenus, as well as if 
it was aſſigned upon the Record. Mod. Ca. 196. 


(B. 3.) De Die Dominico. 


The Award of any Judicial Proceſs upon a Sunday is void. Jon. 156. 

So the Entry of any Judgment upon Record. Jon. 1 56. 

80, if Judgment be given upon a Sunday in an Inferior Court, it will be 
yoid, R. Cro. El. 227. 1 Leo. 328. | 

So the Return of a Writ by a Sheriff. R. Mod. Ca. 148, 159, 196. 

So now by the &. 29 Cer. 2. 7. If any ſerve or execute Proceſs, Warrant, 
Order, Jadgment, or Decree, (except for Treaſon, Felony, or Breach of the 
Peace) it ſhall be void to all Intents, as if done without Proceſs, Warrant, &c. 

And therefore, Falſe Impriſonment lies for it. 1 Sal. 78. 5 Mod. 95. 

And Prohibition to the Spiritual Court, if the Proceeding be upon Proceſs 
iſſuing from thence. Semb. 5 Mod. 449. * | 

But before the Sf. 29 Car. 2. 7. All Miniſterial Acts upon a Sunday were 
lawful, tho“ not Judicial: As, an Arreſt by an Officer upon Proceſs. R. 
9 Co. 66. 5. 2 O. 280, Godb. 280. 2 Bul. 72. 

So, by the Sz. 29 Car. 2. 7. Execution of Proceſs, Warrant, Cc. in Caſes 
of Treaſon, Felony, or Breach of the Peace, is allowed. 

And Execution of a Warrant of Juſtices of Peace for good Behaviour is 
lawful within this Exception. R. Ray. 250. Before the Statute, it was held 
cont, Cro. Car. 602, 2 i | 
do an Information may be exhibited on a Sunday upon a ſpecial Law. R. 
Jon. 156. | 

So, if a Nefendant arreſted on a Saturday eſcapes, he may be retaken upon 
the Sunday, for that is not an Execution of Proceſs, but a Continuance of the 
former Impriſonment. Mod. Ca. 231. | 

do Bail may ſeiſe their Principal on a Sunday. Mod. Ca. 231. 
do a Perſon may be taken upon an Eſcape Warrant on that Day; for it is 
in the Nature of a Taking upon freſh Suit. R. Mod. Ca. 95. 

So a Proclamation upon Summons may be made on a Sunday according 
to the Statute 3 1 El. 3. Semb. per Holt, 5 Mod. 449. 

S0 a Citation out of the Spiritual Court may be publiſhed at the Door 
of the Church on a Sunday according to the 54 of the Court; tho” it 
cannot be ſerved upon the Perſon. Semb. per „ 5 Med. 450. Carth. 
304... r n | | MSF, Ha | 

So Hue and Cry may be made upon a Sunday. R. Godb. 280. 

And, if the Hundred refuſe to make it, they ſhall be puniſhed for the 
Negle&. Per 3 J. Mont. cont. Godb. 280. "IO. of 

By the St. 1 Car. ab. 1. continued by the Sr. 3 Car. 4. and 16 Car. 4. If 
ax alſemble on the Lord's Day out of his Pariſh for Sports, or in his Pariſh 
uſe Bear or Bull-baiting, Interludes, or unlawful Paſtimes, if convicted by 
* Juſtice of Peace on View, by Confeſſion, or one Witneſs in a Month, 
- ſhall forfeit 3s. 4 d. for every Offence, to be levied by Diſtreſs and Sale, 

and for Want of Diſtreſs be ſet in the Stocks three Hours. 

By the St. 1 Fac. 22. Shoemaker, &c. who ſhews for Sale any Shoes, 
Books, Fe. on Sunday ſhall forfeit 3 5. 4d. for every Pair, and the Value, to 
de recovered by Action, GS. e eee eee . 
for 998 St, 3 Car. ch. 1. continued by the St. 16 Car. 4. If a Butcher, or any 
whe by his Privity, kill or ſell any Victuals on the Lord's Day, and be con- 
— in fix Months on View of a Juftice of Peace, by Conſeſfion, or two Wit- 
1 re any Juſtice of Peace, he ſhall forfeit 6s. 8 d. for every Offence, to 
«Ro Diſtreſs and Sale, &c. or by Information, Bill, &c. in a Court 


Va, V. a Corporation, or in Seſſions, 71 Fn Uſe of e Sp 


By the Se: 3 Car. cb. 1. A 8 Waggpoei, 1 or Drover, or an 
6 him, travelling with Horſe, Waggon, Cart, or - Cattle on the Lord; 
Day, ſhall forfeit 205. to be levied ut ſupra. 

80 by the St. 29 Car. 2. 7. A Fe eee. 


COR Dies Juridict. 


. . (C. 150 What are. 


(0. 1.) Dis vie e 418 8 Co. L. 135. a. 
F nan. The Terms were ſettled before the Conqueſt i in the Tine of the darm 
Hillary Term. Per Dod. 2 Rol. 443. 

And comprehended all Times of the Year, except Chriftmas, Lent, Wiitfu- 
tide and Harveſt, 2 Rol. 443. 

Hillary Term antiently began, as it ſeems, OF. Epiphan' : Which wi the 
Feaſt of dt. Hillary viz. 13th January and continued till Sepruage ma, which 
was the 3d g before Lat. Dugd. Or. J. go. 

But afterwards the Beginning was enlarged till OF. weed, and the Conti 
nuance till Lent. 2 Rol. 443. 

And it was afterwards aſcertained and confined to the? A Returns: 08 
Hill. Quinden' Hill. Cras. Pur, and Oct. Pur. which was the gh Feb. ad 
the Quarto Die poſt was the 12th Feb. which is now the laſt Day ef the 
Term. Vide St. 51 H. 3. Dies Communes 1 in B. et in Dote. 


{C. 2.) Eaſter Term datiently began os Paſche, and ended the Day befor the 
Eafter Term. Vigil of the Aſcenſion, as it ſeems. -Dugd. Or. J. 91. 

'But afterwards the Beginning was deferred till Quinden Paſcbæ, and the 

End till the Monday before Whitſuntide, ſo that five Returns were contained 


in it. Quind” Pas Tres Sept. Mens. and 5 Sept Tee and Cras' Accent. Vet 
2 Bol. 443. Vidar the St. 51 H. 3. Dis Commener. | Mortd 
| Tuageſir 
(C.3) Trinity Term antently began Cas Trin or O& Pentechp. and bases So, + 
Triaity l erm. till the Gule of Auguſt, containing fix Returns. Cras' OF. uind. Trin. Cr. if it fal 
O#. Quind. Job. Bapt. 2 Rol. 443. K. 51 H. 3 Dies Communes. the Cor 
But by the Sz. 32 H. 8. 21. Trinity Term thall have but four Returns o- 80, i 
17 Cras. OF, Quind. & Tres Sept Trin“, and ſhall commence fot ever cn or Par 
the Monday after Trinity for Eſſoines, Returns, Proferts, &c. And full Tem | Butz 
that begin on Friday next after Corpus Chriſti, as before it began on th s void. 
Wedneſday 

And if the Feaſt of Sz. Job the Baptiſt happens upon the Friday, yet th 
Term now begins upon the ſame Day, and it ſhall be Dies 722 . | 
2 Cro..16. 1 Rol. 1 | ** 
46-44 "<8 Michgelmas Term Pete antienly 05 Mich, and continnd till Ahn 40 
Michaels | 2 Rol. 443- Dugd. Or. J. 91. If Ju 
EEE And ge eight Returns, O# Quint 8 Sehr Mens Mich. (ru, 10 B 
|  Animar* cru OF and Quind' Martini. St. 51 H. 3. Dies Commune. 4 9 


But by the Sr. 16 Car. 1. 6. Micbaelmas Term ſhall be reſtrained to. 
' fix laſt Returns only, and ſhall commence on the * Die Fd * Sf 


F be. 6 Mich, unleſs it be Sunday, and then on the Morrow. * 
40. 2 t. 1 
Fetter Benny, llc 0 ane. 
OM n 5 4 


How the Term may be "EMI by Writ of Adjournment, and the pit 
of — us, I, * Nes Gs) Di 


TSA L þ 


(C. 5.) Dies non Juridiri. 


But by the Law of the Church and the Laws of Edward the Elder, Knute, 
Edward the Confeſſor, and H. 1. Judicia et Juramenta were prohibited 
(whereby all Proceedings in Law are comprehended) ab Adventu Domini 
uſque O#' Epiph', a SeptuageJimd ad Oct or Quind' Paſcbæ, ab Aſcenſione Do- 
mini ad Oct entecoſÞ”. Dugd. Or. F. 89. Will. L. Angl. Sax. 197. | 

And by the Laws of Edward the Confeſſor, the Prohibition was extended 
Diebus 4 Temporum, omnibus Sobbathis ab Herd tertid of Meridiem tota Die 
ſequente uſque Diem Lune, Vigiliis S. Mar', S. Mich', S. Job' Bapt', Apoſto- 
by” omnium et Sanctor.  Dugd. Or. J. 90. Wilk. Z. Avel Sax. 197. | 

And by the Canon Law, from Advent to the Utas Eprphan', a Septuage- 
fimd ad Utas Paſche, in the Days of the four Times of the great Letanies, 
of the Rogations, the Week of Pentecoſt, the Time of cutting Corn or Vintage, 
which laſts from St. Margaret (which was 13th July till Quind' Micb'. 

264. 

11 therefore now Dies Dominicus, tho” it be in Term, is not Dies Ju- 
ridicus. Co. L. 135. 4 
Nor in Hillary Term, the Day of the Purification of the Bleſſed Virgin 
Mary, in Eafter Term, the Feaſt of the Aſcenſion, in Trinity Term, the 

of St. John the Baptiſt, except when it falls on the firſt Day of the 


But the Chancery is always open. 
$ the Exchequer may fit upon a — or out of Term. Mad. 551. 


(C. 6.) What Things are lawful upon them. 


Yet by the Sr. V. 1. 51. It is Enacted, that Aſſiſes of Novel Diſzifn, 
Mortd anceſter, and Darrein Preſentment, _ be taken in Advent, Sep- 
tuagefima, or Lent, as other Inqueſts. 

do, where by Cuſtom the Court of a Lord 5 to be held every Mondey, 
if it falls upon Gre a, or New Year's Day, which are not Juridici, yet 
the Court may then adjourn. 


do, if the County Court De upon ſuch a Feaſt, they may elect Knights 
for Parliament. 


Butan Award of ae Proceſs, or Entry of a Judgment upon. ſuch a Day, 
void. Nn. 156. Vide ute. (B.. 3.) 


(C. 70 The Term is only one Day. woe 09 
be Term regularly is eſteemed as one Day: And therefore if a Deed. 
R. 40. 71. a, 


8 be Lo in  fll Term, i it relates t to the firſt hr 8 of the Term. 


Hat - 
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Term, in Michaelmas Term, All Saints and All Souls, * Co. L. 135. 4.» Since the 
2 Cro, 16. 2 Inft, 265. 4 S'. 24 Geo. 2, 
| 48. Theſe 
Days are not 
within Mi- 
chaelmas 
Term. 


(C. 79 
be 7 to be i in ſuch a Term, it ſhall be intended the firſt Dey. ed. 
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= . s.) But where the Pap. is material, it may be alledged, That the Thing wy 
w t ot. done ſuch a Day in the Term. 4 Co. "1 EL 
2 As, if there be an Award 20th „That all Proceedings in an Adin 
ſhall ceaſe ; it may be alledged, That e Party afterwards proceeded and hy 
Judgment, tho” the ande. relates to the firſt Day of the Term, which 

was before the Award made. Per Popb, Tel. 35. 
So the Qyarto Die pol is the full Term, and the Day for 4 
| the Parties. 1 Bul, 35. 
"AS And there ſhall be no Judgment againſt a Defendant upon his Default il 
: | che Quarto Die pi. R. 1 Bul. 35. 
, $0 Proclamations upyn ©. Fine muſt be in full Dons tor the Pleas wr 
"2, | to ceaſe. r bf Wop” 


= (00 Reaſonable Time. 
Wire thall bee Time, the Juſtices are to determine. 


G When Night is unſeaſonable. 


QUMMONs | in «Real Adtion ought not to be af the . 
Sun. KR. Cre. El. 42. 


nn 345M 4 


(F) raihen not. 


55 in the Night is good. | 
So Livery of Seiſin 1 a f 


. 
14 » 


(6) Time of Limitation. 


(S. 1.) In Actions Real. 


8.1.) HE Time to make Title to an Inheritance is a Tempore cujus cum 
When redu- Memoria Haminum non exiflit, (of which, Vide in Preſcription, (A 
* 15 E. 15 or a Time limited for ſuch particular Actions. Co. L. LES 
Before the St. of Merton, in a Writ of. Right, it was @ Tempore Kg" 
—＋ its e the Beginning of the Reign of H. i. which began 14+ 
1100. 2 

bh By the Sc. of Alert. 20 H. 3. 8. a Writ of Right is limited a Tempore Rei 
H. Avi agli. vix. The Coronation of H. 2. which was 20 Ofober 115+ 
2 . 94. 1 
5 By the St. V. 1. 3 Ed. 1. 39. In a Writ of Ri t none ſhall count 1 

| Seifin of his Anceſtor of ' longer Seifin than of the Time of King Kc 
| Uncle of Kin ey Father of the King that now is, vis. The Reign 
he 1189. 2 If. 238. 


R. 1. which fk 54. 0 
"The Limitation a* empore R. „ art Day of bis Rep 


| "And now by the St. 328.8, 2. No Perſon ben matt n als 
Right, or make any Vreſeri ion, Title, or Claim to a; Ter- 
- * 5 * 8 s ; 4 22 "1 
— ' . 1 "ou 4 
"ff gf 2 * 
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Tenements, Rents, Annuities, ' Commons, &c. or other Hereditaments of 
the Poſſeſſion or Seiſin of any, his Anceſtor or Predeceſſor, or alledge any 
farther Seiſin or Poſſeſſion of ſuch Anceſtor, or Predeceſſor, than within 60 
Years before the Teſte of the ſame Writ, or before the ſaid Preſcription or Ti- 
tle made. 22 ire | | 
And if any ſue ſuch Action, and cannot prove his Anceſtor or Predeceſſot 
in Seifin, or actual Poſſeſſion within the Years before limited, if the ſame 
he traverſed or denied, &c. He and his Heirs ſhall be barred for ever. 
And therefore in all Actions, which are of the Nature of a Writ of Right, 
in which the Plaintiff or Demandant muſt count of a Seiſin, and recover any 
Hereditament, he ſhall be barred, if his Anceſtor had not Seiſin within 60 
Years. + (Vide Bro. upon the St. Lim. 16, &c.) | 
As, in a Nati vo babendo; for it is a Writ of Right in it's Nature, in which 
the Villein ſhall be recovered. Bro. upon St. Lim. 17. 
+ In a Writ of Cuſtoms and Services, for the Seigniory ſhall be recovered. 
Bro. upon the St. Limit. 16. £12.” 9 . 
A Nuod permittat for Eſtovers. Bro. St. Lim. 23, 24. - 
So, if there be a Plaint in a Court Baron, Sc. and the Plaintiff makes 
{ Proteſtation to fue in the Nature of a Writ of Right, he ſhall be barred, if 
there was not a Seiſin within 60 Years. Bro. St. Lim. 21. 
* x Yay 7 oo in a Court of Antient Demeſne upon a Writ of 
ight Cloſe, Bro. St. Lim. 22. |; | | 
So, if a Biſhop or other Sole Corporation ſue upon a Seiſin of his Predeceſ- 
* he ſhall be barred; if the Seiſin was not within 60 Vers. Bro. S.. 
in, 33 | 
So, if a Man claims a Thing by Preſcription, he muſt alledge Seiſin of 
" 2 where a Seiſin is neceſſary, within the Time of Limitation. 
ro. St, Lim. 34, 35. $45 
So where Eſplees or Seiſin ought to be alledged, the Count ought to al- 
ledge them within Time of Limitation. Bro. St. Lim. 13. | 
And therefore, if they are alledged in the Time of a King then dead, and 
Part of his Reign extended. beyond the Time of Limitation, it ought to al- 
ledge Seifin ſuch a Year of ſuch a King. Bro. St. Lim. 13, 14. 
And Seifin in Law is ſufficient without actual Seiſin. R. 4 Co, 10, 

By the St. Mert. 20 H. 3. 8. Brevia Mortis Anteceſſris, de Natrvis, et de G. 2.) 
7 non excedant ultimum Reditum Domini Regis Fohanms de Hibernid in — _ 3 
gam, viz, the 12th Year of K. Jahn. 2 Inft. 94. EE, 
And by the ſame Stat. Brevia Nove Diſſeifine non excedant primam Trunſ + 

fretationem Domini Regis nunc in Vaſconiam, viz. 5 H. 3. 2 Inft. 95. Mw. 
By the St. W. 1. 39. Writs of Mortd anceſter, Cofinage, Aiel, Entry, and 
ee have Term from the Coronation of the ſame King Henry and not be- 
Ne diz. 28 Of. 1 H. 3. 2 Infl. 95, 238. Writs of Novel Diſſeiſin and 
f h have from the firſt Paſſage of King Henry, viz. 5 H. 3. 2 Infl. 
„ . the Sr. 32 H. 8. 2. No Perſon. ſhall maintain Aſſiſe of Mort- 
k T's age, el, Writ © 7 1 1 | | - 
uon of the daft eg of 2ny of bis 4 ed Fad 9 pi pony een \ 
i the © 6. 1 any further Seiſin but within 50 Years next before the Teſte 
E | | 15 
and by the ſame Stat. Scire facies on Fines ſhall be ſued in 50-Years after 
Cuuſe of Attion fallen, and not after. N e 
80 by the Se. 32 H. 8. 2. No Perſon ſhall make any Avowry or Cogni- (G. 3) 
ſince for 


dor. Rent, Suit, or Service, or alldge any Scfn or Polſon there: Yam, 4. 
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"of i in any Anceſtor, FB or any other, above 40 Years next before fuch 

= Avowry or Cogniſance. x 

—_ And therefore, in an Avowry or Cognifance: for. Reat.Service, or Keck 

3 Sieiſin muſt be alledged within 40 Vears. (Lide Bro. St. Lin. 63, Ec.) 
1 EY And if Seitin be alledged within Time, the Defendant may plead, That he 

was never ſeiſed within 40 Years; | 

And it will be a good Plea, tho“ the Tenant nds a Feoffment at thi 

Day to hold by the ſame Services whereby he himſelf holds; for it is n 

Regt created de novo in certain, but refers to the antient Rent. Co. Car. 2 5 
50, if a Rent- Service be ſaved by an Act of Parliament, the Stat. of i;. 


So by 
plevin fc 
Accoun! 
their Fa 
(other t 
ſonment 


| mitations will be a good Plea; for. it is not a Rent created by the Statute 8 * 


4 0D 5 Cont. per 3 J. but 2 J. acc. and it 1, R. in B. R. fon Error. Cro. Car. 81, ix Yeat 
1 214. Jun. 233. 


| But in an Avowry 5 Rent, the Monit need not alledge Seifin wii 2 1 9 
3 | the Time limited by the Statute, where Seiſin need not have been alledged be. 15 Ai 
= 1 fore; for it ſhall come rr, Plea from the other Oy * he was not 10 80 at 


1 Me. 31. ception 


e. 4) 80 by the St. 32 H. 8. 2. No Perſon ſhall maintain any ; AQtion upon his 
AE 7 yas © ® own Seiſin or Poſſeſſion above 30 Years before the Tefte of the Original, 
| Re. And therefore, ſhall not maintain Admeaſurement of Dower of his own 


3 | Endowment ; for he recovers the Land. Bro. St. Lim. J $o” 


* 


3 G. 5) 80 by the St. 32 E. B. 2. All Wich- i in Reverie or. Remainder, ſul 
_ * When to 20 be ſued in 5o Years after Title or Cauſe of Action fallen, and not after. 

* And by the St. 21 7 ac. 16. All Formedons in Diſcerider, Remainder, or Re 
; verter, hall be ſued in 20 Years after Title or Cauſe of Action firſt fallen, 

and at no Time after. It is tant 

And therefore a Formedori in Diſcende: muſt be foed within 20 Years 80 th 

5 after the Cauſe of Action fallen. | during t 

| Tho” it was not within the S. 32 H. 8. 2. 4 Co: 11,4 Dy. 278, 0, 3 111 


I "3 3 So by the St. 21 Jac. 16. No Perſon ſhall make Entry into any Lands Tho' 
5 Ce. but in 20 Years next after his Title of Entry, which ſhall firſt accrue, Sho. 99. 


to the ſame; and in Default thereof ſuch Perſon ſo not entring and bis Heirs i 


ſhall be diſabled utterly from ſuch Entry. : Hard. 5 

| And therefore, tho' ſince the St. 32 H. 8. 2. A Man might have entred Tho 
| 7 aſter 60 Years, if his Entry was congeable, and afterwards have maintiinei mother 
e Poſſeſſory Action. KR. 4 Co. 12. 2. Contrac 

Vet he is at this Day debar d of his Entry, if it be not made within 20 80 by 

Years * within t 


3 And by the Se. 4 A1. 16, No Entry or. Claim ſhall be ſufficient, unleß 
1 2 2 Action be proſecuted within a Year after. 
| And the Entry or Claim muſt be made upon the Land; unleks it be pre 
25 | vented by a Special Cauſe. ' R. 1 Sal. 28 ß. Mod. Ca. 44. 
| | So a Joint-tenant is not barred by uri in 20 Vears, if his Compi 
was in Poſſeſſon. R. Mod. Ca. 44. 
Nor one Parcener, who has the Whole by Deviſe, where the other Fit 
1 | cener takes the Profits. H. 1 An. inter Reading and Roiſton, Sal. 423- F 
=. | . . + ,,S0.by the St. 10 G11 V. z. 14. No Fine, Common Recovery, or Judt: 
e Went in Action Real or Perfanal, ſhall be rgyerſed for any Error or pry 
_. unleſs Error be commenced and proſecuted with Effect Within 20 Years ay 
3 LDL —_ Fine levied, 5 ſuffered, or J udgment — or entred on 
1 5 any 3 
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| (G. 6.) In Actions Perſonal, | | FJ 

80 by the S/. 21 Fac. 16. All Actions of Treſpaſs, Detinue, Trover and Re- (8. 6.) 
evia for Goods and Chattels, Account, and upon the Caſe, (other than ſuch © hen to 6 
Accounts as concern Trade of Merchandize between Merchant and Merchant, Vide Alien » 
their Factors and Servants) all Actions of Debt without Specialty, or for Rent, en :be Caſe Ge, 
(other than Treſpaſs for Aſſault, Menace, Battery, Wounding or Impri- D. He, - NY 
Cament, and Actions on the Caſe for Slander) ſhall be brought in fix Years _— 
next after the Cauſe of ſach Actions, and not after; | 

And therefore, an Action upon the Caſe for Trover muſt be brought within 


© 5 


fix Years. R. 3 Cro. 246, 333. 9 25 
so Debt for Damage Clere ; for it is not founded upon a Record. R. Ray. 
50 Account, after an Account ſtated between Merchants. Semb. Jon. 401. 
80 an Account by an Inland Merchant againſt his Factor, for the Ex- 
ception in the Statute does not extend to Inland Merchants. R. Ca. Ch. 29 
1 2. 41 1 8 , a a : 
30 Aſumpfit, or any Action, except Account, tho' it be for a Merchant's 
Account. R. 2 Mod. 312. 1 Mod. 70. | 
So Inſimul computaſſet, or Indebitatus Aſſumpſit, upon an Account ſtated. 
N. per 3 J. 1 Lev. 287, 298. 2 Sand. 127. R. 4 Mod. 105, 2 Mod. 
311. | 


80 Aſumpſſt by an Attorny for Fees. R. 3 Lev. 367. D. cont. 2 Med. 


213. R. acc, Cartb. 144. * 
do Action upon the Caſe for an Eſcape, but not Debt. 1 Sid. 306. 
So Aſſumpfit upon a Bill of Exchange, tho' it be between Merchants; for | 2 
It is fantamiount to an Account ſtated. R. 4 Mod. io 5. Sho. 341. 
So the Statute of Limitations will be a Bar, tho' Part of the Time elapſed — 
during the Rebellion, when there was an Interruption of Juſtice, R. 1 Lev. 
t . | as [2 
1 the Defendant had Privilege of Parliament. R. 1 Lev, 111. 
ö 99. 1 6 
Or was out of the Kingdom. R. Sal. 420, R. Sho. 99. 2 Ver. 541. 
Hard. 502. But vide Poft, (G. 16.) 2 | W 
Tho' the Plaintiff had obtained Judgment or Sentence for it in France, or 9 
mother Kingdom; for here it is to be conſidered only as a Debt upon ſimple 4 
Contract, R. 2 Ver. 540. | | 
So by the St. 3 & 4 An. q. Actions on Promiſſory Notes ſhall be brought - 
within the Time appointed for Actions upon the Caſe by the SF. 21 Jac. 16. | 
, So by the St. 4 Ann. 16. All.Suits in the Admiralty for Seamens Wages 
hall be commenced in fix Years after the Cauſe of Action. 
3 they ought to have been before. Semb. Mod. Ca. 26. Sal. 424. 
r . £02, S * . | * 


1. the Cauſe of Action ariſes by the Service, not by the Contract. _ 


v0 where the Cauſe of Action commences by a Requeſt; or upon any other 

ndition precedent, the Statute cannot be pleaded, if the Action be com- 1 = 
2 within fix Years after the Requeſt, &c. tho' it be ten Years after the 1 
.*romuſe, or Contract. R. Godb. 437. Jon. 194, 329. I x 
So, if an Account be delivered between Merchants, and one of them ac- 
fag. f. Ly much due, the other inſiſts upon more, it is not an Account 4 

LR e rd es od a RI 9 
8 50 the Statute of Limitations does not extend to Suits in the Admiralty or WO 
\ Piritual Court. ; ons e n e | b _ 


1 


„ 1 


TE MF S8. 


„eo, 80 by the Se. 21 Fac. 16. All Adions of Treſpaſs for Aſult, Butt 


4 dey © + Wounding, or Impriſonment, ſhall be brought within four Years next ajy 
A | the Cauſe of Action. 18 | 

= APY If Treſpaſs or Impriſonment be alledged 32 Car. 2. uſque 1 Tec. 2. ff 
= Defendant may plead, as to all the Treſpaſs or Impriſonment till 34 Co. 2 
= the Statute of Limitations, and another Plea to the Reſidue of the Tin: 


* 3 R. Sal. 420. 


(8.6 So by the St. 21 Jac. 16. Actions upon the Caſe for Words ſhall be wit 
When to 2 two Years next after the Words ſpoken. | 
nn. And, if the Words are actionable without a ſpecial Damage, the Statue d 
3 EE Limioations will be a Bar. & Bs 8 1 Sid. gs. 3 | 
= - | 8 So an Action quia Crimen Felon' impoſuit. 61. 1 Sid. 95, if it be 
| within ſix 3 Vide infra. 885 "WM ” * 
But an Action for Slander of a Title is not within the St. 2 1 Jac. R. Ci 


1 | | wr an Action for Words founded upon an Indictment, or other Rec. 
= 1 Sid. 9. | 
- Nor an Action quia Crimen Felon' impoſuit. 1 Sid. 95. Vide ſupra 
Þ 3 (G. 9.) What Caſes are not within the Statutes of Limitation 


”. 6.8) But the Sf. 32 H. 8. 2. does not extend to Cafes where the Sci i 
2 Caſual, and by Poflibility does not fall within 60 Years : As it does note 
the Time li. tend to the Services of Homage or Fealty. R. 4 C. 10. b. Co, L. 115.6, 
mited.. 2 Inſt. 96. R. 3 Lev. 21. 

Nor to the Service of covering the Hall of the Lord, or going with bin 
to War. 4 Co. 10. 6. | 1 N „ 
Nor to a Writ of Right of Dower, for the Plaintiff does not count dl 
her Poſſeſſion, nor of the Seiſin of any Anceſtor, and therefore it is out d 
the Statute. Bro. St. Lim. 23. 
So, for the ſame Reaſon, it was enacted by the St. 1 Mar. 5. that 32 H 
| ſhall not extend to a Writ of Right of Advowſon, Quare Impedit, Darrat 
Preſentment, Jure Patronatus, Writ of Right of Ward, Raviſhment of Wal 
of Body or Lands holden by Knight's Service. | 
But Seiſin of Homage muſt be alledged within the Sr. de Mert. g. or. 
I. 39. 2 Inſt. 96. | | | 
And Seifin in Law is ſufficient ſince the &. 32 H. 8. 2. R. 4 C. lo 
2 Iuſt. 96. Vide Seiſin, (E.) 


(G. 10) So the St. 32 H. 8. does not extend to Actions in which Seiſin need un 


= * an which den. be alledged: As, Waſt; for the Land is not directly in Demand, and th 
_ verlable. Plaintiff does not declare of any Seiſin in it. Bro. St. Lim. 20, 21. 
_ | Annuity ; for the Plaintiff does not declare upon a Seiſin, but upon i 
= - | Grant. Bro. St. Lim. 26, | 

= | Ner where Seiſin, tho! it be alledged, is not traverſable : As in Eſchei, 


for the Seiſin is not traverſable, but the Tenure. 4 Co. 11. 4. 
In a Cefſavit, or Writ of Reſcous, 4 Co. 11. a, Mo. 44. 


1 . G. . | p 7 | yh, © "i © va | . 4 | 
8 Adions % So the &. 32 H. 8. 2. does not extend to Actions, which. go in DiſchaF 


= Diſcharge, only, and not. to recover any Thing : As, in a Contra For mam Feoffamnn 
= - Se. for the Plaintiff only diſcharges himſelf. Bro. St. Lim. 15. 


e in dutient Demeſnr, * Bros upon St. 11% 


S 


A Ne injufte _ upon an Encroachment of Services by the Lord. Bro. 

St. Lim. 1 
A Writ of Meſne upon a Deed of Acquittal. Bro. St. Lim. 18. 
A Quo Jure. Bro. upon St. Lim. 19. 

A Warrantia Chartæ. Bro. upon St. Lim. 19. 

Nor to Error upon a Judgment, &c, till the Sr. 10& 11 V. 3. Bro. upen 
+ Lim. 16. Vide Ante, (G. 5.) 

Nor to a Writ of Falſe Judgment. Bro. upon St. This 16. 

Nor to Actions for Contribution: As, a Contributione facienda ; for he 
overs only Damages for Part of the Charge of a Suit. Bro. upon St. 
Lim. 1 
Hires an Aſſiſe of Nuſance; for Nothing ſhall be recovered, but the Nu- 
nce removed. Bro. upon Se. Lim. 20, 

Nor to a 2yid Juris clamat, or Per que Servitia, for Nothing ſhall be de- 
manded but Attornment. Bro. St. Lim. 20. 

A Writ of Right of Diſclaimer, Bro. St. Lim. 23. 

Nor to a Scire facias to execute a Judgment ; for the 32 H. 8. mentions "oof 
only Scire facias upon a Fine. 

Nor to an Attaint, 

So the Sk. 32 H. 8. 2. does not extend to Proceedings without any Writ: 
As, to a Plaint in the Courts of Vales, Cinque Ports, or other Court. Bro. 
K. Lim. 21, Vide Ante, (G. 1.) 

So it does not extend to a Corporation Aggregate: As, Mayor and Com- 
monalty ; for they do not count upon a Seiſin of any Anceſtor or Predeceſſor, 
bat upon their own Poſſeſſion, Bro. St. Lim. 33. 

Or a Dean and Chapter. Bro. St. Lim. 33. 

Otherwiſe a Corporation Sole. Yide Ante, (G. 1 ) 

So it does not extend to the King ; for he is not bound by the Statute. 
Bro, St. Lim. 67. Dub. Stanf. Pre. R. 42, b. 

OE to an Avowry, or Cogniſance, as Bailiff to the King. Bro. Se. 

. 07. 

80, if a Man can make Title to Poſſeſſion within the Time of Limitation, 
he may maintain it by a Title before the Time of Limitation : As, in an 
Aﬀiſe, if the Plaintiff makes Title at large by Eſcheat 40 Years paſt, upon 
which he entred and was ſeiſed, till a Difleiſin by. ay Defendant within 30 
Years. Bro. St. Lim. 26. | 


So, if a Man claims by Preſcription a Thing, which goes in Diſcharge only, 1 +1 
it is ſufficient to al the Uſage de Tempore R. 1. without alledgin within * in Diſcharge. 
bo Years: As, if he preſcribes to ouſt from his Common Cat that were 
not levant and conchant, Bro. St. Lim. 136. 

To be diſcharged of Toll. Bro. St. Lim. 39. 

To drive Cattle to a Pound thro' the Soil of another, e making 
Amends for the Eſcape. Bro. St. Lim. 41. 

80, | it he claims only an Eaſement: As, As, Liberty to enter his Land to repair 


a Gutter, © Bro, St. Lim. 3 
of a Mill. Bro. St. Lim. 41, 42. 


7 
To ſtop an Aquæduct during the Repair 
To have a Way in the Soil of another to Church. Bro, St. Lim. 42. 


80, if a Man preſcribes by a ate, and not in him and his Anceſtors, . 
ay ls ſufficient tc by 2 . 1. without ſaying within 60 Years: E 
if e by a ue Eftate to Suit to his Mill. . St. Lim. 40. 


Corporation eee 4 Tempore K. 1. it is 
. Lim, 43. | 


Vor. v. 


1 
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So, if a Woman preſcribes to have Dower, tho' I was ating 


of Felony. Bro. St. Lim. 45. I 342. 
5 | 4% he OED 4 | No 

EE . 14) 80 an "TO need not ledge 8. Seifin within” 40 Years, nnlifs it be for 80 
hs, Aron, oc Rent, Suit, or Service: And therefore if a Man avows for Toll due 50 Yea [oferic 
ar Suit, paſt, it is well, Byrd. St. Lim. 66. * | and th 
N Or for an Amerciament in a Leet. Bro. St: Lim. 07. R Not 
Or for a Nemine Pane, Bro. St. Zim. 67. dere i 
wo Aid to make his Son a Knight, or to er his Daughter, B75 St, Lin. The 
| 3 | 72, 7 3. CE . | a Title 
PIG: Or for Relief. 2 Inft. 9 95... Nor 
So, for the Fees of a Rnight 6r Burgeſs of Partianient.” Bro. Se. Lin. „ Wi Duma 


But in an Avowry or C Copniſine Relief, Oc vhere the Seiſin i; tra- 
verſable, the Party 2 alledge Seiün within the Time limited by the 9. 
de Mert. 8. viz. + Transfret tationem H.. Z. in Gdſcontam. 2 Inſt. 9b. 
So, it does pot extend to a Juit” or Service, which by — will not 
fall within the Time of Limitation: Vide Ante, (G. 9.) l 
Nor to a Juſtification in Replevin, for the Statute mentions Avowry 1d 
Cogniſance only. Bro. St. Lim. 67, 68. 


0. 5) 80 che N. 32 H. 8. 2. does not extend to Actions founded upon a Deed or 
Specialty, Specialty; And therefore, if an Avowry be for Rent created by Decd it s 
Ee. not within. the Statute of Limitations. Co. L. 115. 4. 2 Ver. 235. 
As for a Rent- Charge. 
So, if the Lord confirms the Eſtate of his Tenant to hold by 10 5. wher he 
held before by 204 in Avowry for the 10s. Ci, Car. 82. 
8g, if there he an Avowry for Rent upon a Reſervation ; for the Reen- 
tion will be the Title. Co. L. 11 „ 


b So, if a Rent. be originally created by Act of Patlicmcht. . cv. Car. b. 8006 
t 80, by the S. 21 2 1b. bt Kite to ſix Years after e- 1 tt 
3 Action hen it is 0 founded upon a Specialty: And therefore, g, Or 
E- 8 te 55 erved by Indenture is' "not Sachin any Statute of 8 ; fr m ſ 
3 | 3 19288 15 . 4. ay 109. under 4 
. . 2 &.3 Ed. 6. 13. for not ſening out Tites be Ne ey 
2 1155 0 i pecialty " R. Co. 451. 0 EY 5 d 

I 5 Debt for an 2 for it is founded upon the Se. 1 R. 2. 12. befor | N 
4 {as ad. Action upon the Caſe only lay. R. I Sand. 38. R. 1 Lev. 191, K 
4 Pore tg pros | Nb . 
4 ; . Nor eb v po at ord.” Semb. 1 Ter. 273. 1 Sia, 41S; 2 Sand Tone: 
* N Finè; for & is not founded upon a Coe ** 
1 s an Nals 1 1 AR mi ger of Comm calfotih of Bankrupt 1 Kan. hs 

=. 1695 
= - 2 Nor ett ü opön! a T Tally. Pi b. 1 Sie 306. 5 4 f 
1 I) Lee againſt © Sheriff for Money leviel pos Eri 2 ; 7 
d it for Lg "Mod: Ag 4 Ty F Fl 
| et 0 BY to green Current between v. 24 
t q Ty 

_ ' r The Tt NN Ran wins” Natl ln Co. c 

Ses 55 48 D314 % e 10 80 
dis to a Sun Falle K. Accbübt er Money rein ed 2 

Truſt. R. Ca. 2 26. R. 2 Vent. 345. P. Nad. . 25. E. . 


7 2 N No 
\ 5 3 5 8 | e 


* . rr 
> # © 3 * 5 - 
; aw od tb. rb 
* 4. at: LS : * a. 
—_ *\ L — 


j 
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* to a ' Rationabili Parte 8 tho, it ſounds, in Detinue. R. Litt. - 
42. D. Mod. Ca. 26. R. Hut. 109. 

Nor to a Suit for a Charity. Eg. Abr. 304. gd 

80 the Statute does not extend, where the Action is ; commenced i in an 
Inferior Court within Time, tho! i it be afterwards removed by Habeas Carpus, 
and there commenced de novo, R. 1 Sid. 228, Vide Poſt, (G. 17.) 

Nor where the Action is commenced within Time in B. R. and afterwards 
there is a Bill in Equity for the ſame Demand. 2 Ver. 695. 

The Sr. 21- Tac. 16. does not extend to an Action for Words in Slander of 
Title. D. Ray. 61. Vide Ante, (G. 8.) 

Nor to an Action for Words, which are not actionable without Special 
Damage, if the Damage, * which the Words become actionable, hap- 


pened within two Years. 1 did. 9 5 Per Twiſd. I Sid. 8 5. Ray. "ip 
Gro. Car. 14-1+- * 


Nor to Scandalum 7 + Lge Lite. 342. 1 Sid. 415. 

Nor to an Action for Words founded upon an Indictment, or othet Matter 
of Record. 1 Sid. 95— 

Not to an Action commenced 3 in due Time but not revived, becauſe no 


Perſon proved the Will of the LT or took out Adminiſtration t to 
him. 2 Vern, 695. 


So by the St. 21 Jac. 16. No Perſon intitled to a Formedon or Right of (G. 16.) 

Entry, who at the Time of ſuch Right of Action or Entry firſt fallen was e 
an Infant, Feme Covert, Non Compos, in Priſon, or beyond the Seas, ſhall ES i 
barred of ſuch Action or Entry tho' the 20 Years be expired; fo as He or his 
Heirs within 10 Years after his being of full Age, diſcovert, of ſound Mind, 
Enlargement out of Priſon, Return into the Realm, or Death, take the Be- 
nefit * or. ſue forth the ſame, and. not after 10 Vearg. 

Sd*by. the ſame Statute, No Perſon intitled. ta Treſpaſs, Detinue, Trover, 
Rylevin, Account, Debt, "Treſpaſs for Aſſault, Menace, Battery, Wound- 
ing, or Impriſonmerit;” or Action on the, Caſe for Words, ſhall. be diſabled 
from ſach' Actions by being at the Time of ſuch Cauſe of Action accrued. 
under Age, Covert, Non Compos, in Priſon, or beyond Seas, ſo as they take 
the ſame within the Times by the faid Statute limited after coming of Age, 
e of ſane Memory, at large, or returned from beyond , 

* the Sf. 4 An. 16. Any Perſon intitled to Suit for Seamens Wa- 

ges, & 


Ad, if the Plaintiff was in Fn, that ſhall be ultra. Mare within this 
State, Per Holt, Sho. 91. 


So all Actions upon the Caſe are within the Benefit of this Proviſo. R. 
18d. 453. 2 Sand. 120. R. 2 Mad. 72 | 

0 55 tho' it be nat named. Fg. 81. ; 

by the St. 4 An. 16. If any Perſon, againſt whom an Action lies for 3 

mens Wages, Treſpaſs, Detinge, Trover, &c. (or other Actions men- | Ne: 

cn 21 Jac. 16.) was beyond Sea at the Time. of ſuch Action accrued, | _ 

the Plaintiff ſhalt be at Liberty to bring his Addon againſt him within the © 

e Time after his Return, as Was limited for ſuch Action by the ſaid Sf, 

21 fac. 16. and 4 Au: 16, | 

Fa ge before = 1 Lev. 143. * Dub. 3 Med. 312. © cont * FA 3 9 

2 ace, 2 J. Co 6, 334. c on dub, A 

& Cro, cont. Sem, cont, Men gh. | vw Ws | . 
80 by che Se. 21 Fac 16. If Judgment for Plaintiff be reverſed, or ar- (G. 17) 

as » or Dan w—_— and the Outlawry afterwards One en, = 

kb Plaintiff,” his __ Executors * Adminiſtrators may Con en Joo... i 

mence jen or ever. _ 

ſed. = 


"In 1 


mence a dew Action within a Year after Judgment or 


layed, it muſt be ſhnewn. R. F, g. 170, 289. 


all Debts owing 


Demand refuſes the Delivery, it will be a new Converſion. Per 3 J. O. 
Car. 246, 334. 


N | 
Outlawry reverſed, and 
not after. 1 . 

So, if an Action was commenced within fix Years, and the Plaintiff die, 
his Executor or Adminiſtrator may commence a new Action, tho' fix Year; 
are paſt, and ſhew the Special Matter. Sal. 425. Fg. 171. 

So, if an Action in an Inferior Court within fix Years be removed by H.. 
beas Corpus, and the Plaimiff there declares de novs after fix Years. R. $1 
1 . | 

Yet the new Action by the Executor or Adminiſtrator ought to be 
and the Space of a Year limited upon a Reverſal or Arreſt of Judgment ſeen; 
a reaſonable Time, and if the Grant of a Probate or Adminiſtration be de. 


So, if a Man after fix Years acknowledges the Debt due, and a Pay 
ment, it will be out of the Statute of Limitations. Pr, Cha. 386. 
So, if by his Will he directs all his Debts to be paid. Pr. Cha. 385. 
Or makes a Proviſion for Payment of his Debts generally. Pr. Cha. 38; 
. Or publiſhes an Advertiſement in the Gazette, or other News Paper, That 
by him, upon Application at ſuch a Place or to ſuch a Per- 
ſon, ſhall be paid. R. Pr. Cha. 385. 


(G. 1 9.) Pleading the Statute of Limitations, and the Effed 2 
So 4 Man barred of an ARtion by the Statute of Limitations mult plead i, WW... _ 


otherwiſe it ſhall not be intended. Cont. Cro, Car. 114. R. acc. Cro. Car, 
141, 160. 1 ; 

So, if a Verdict finds the Action brought ſo many Years after Title ac- 
crued, it ſignifies Nothing, if it does not find that no other Action wa” 
brought. Sal. 422. "i e 

So, if a Man be not ouſted, or diſſeiſed, the Statute of Limitations does 
not take Effe& againſt him: As, if a Stranger.takes the Profits with him, 
who has the Right, for 20 Years. R. Sal. 423. 

So, if a Man be barred of an Action by the Statute of Limitations, he ſhall 
take Advantage of a Title of Entry which afterwards accrues. ' R. Sal. 422. 

Or, if there be a Contract for an annual Payment, and the Plaintiff ſus 

for the Arrears for 20 Years, the Statute of Limitations cannot be pleaded to 
the Whole. R. Al. 62. Sa 

If A. converts Goods beyond Sea, and after fix Years he returns, and upon 


Vide C 


So a Man ſhall not be reſtrained in a Court of Equity from Pleading the 
Statute of Limitations to an Action at Law. | 

Tho! he exhibits a Bill for Relief in Equity, but is diſmiſſed, and tht 
Time incurs pending his Bill. R. 1 Ch. R. 205, 214. Dub. 3 Ch. R. 97. 


R Nen. 


Entire Tenancy. 
Vide Abatement, (F. 13.) 


Several Tenancy. _ M 
Vide Abatement, (F. 12.) Vor. 
* © 


A a . 


Tenant to the Præcipe. 
Vide * (B. 3, 4.) 


| ' Tenant in Common. 
fue ume. (E. 10,—F. 6. 2 (3 V. 4.)—Deviſe, (N. 8.)— 
Eftates, (K. 8.) 


| —— by Curteſp. 
Vide Copybold, (K. 1.)—Eftates, (D. 1, 2.)—Waft, (F. 2.) 


Emm Dower. 
mu be, (c. 1, 2, Ee mal. (F. a) 


Jie chu 0e. 7. - Deuie, N. 4. )—Eftates, (4, 1, &c.)—Offcer, (;. 7. 


whats 1" ee. 
ite Chancery, (4 8. 1, &c.)—Copybold, (C. 8, Nn Tx (H. 8.—N. 5, 


, Mr (A. 4 3 . 1, &c 22, &c. 33. J= 

* (B. 8 

— — after Poſibdlity of Iſtue extinct. 

1 6 wanne 

Fi 1 — foz Life. 

pi, C. 1 Err (N. 7.) —Eftates, 22 I, 6.) —q , 

coed F (B. g.)—#af, F. 2.) * 

rss. 

EONS 1/5 nals: 


. Vide Eftates, (Hs, I, 8 &c.)—Offcer, (B. 1 2d 


—— by Sufferance, 
1 Eſtates, (I. 1, 2.) 
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Value of all Manor, Lands, &c. belonging to any Biſhoprick, &c. of othe 


nication, &c. may be allowed. 


by the King's Serjeant or Attorny, the Excbeguer may diſcharge the Ac- 


. v7 as 4 * * 4 y #) ** * 
rn 
r 


T EN B M E N I. 
Vide Grant, (E. 2. —Tepeſc, (A. 2.) 
TENET ET TENU II. 
Vide Pleader, (3 O. 3.) 


e Keuths. 
HE Tithe, or Tenth of the Antwal Value of any Benefice was prantel 
to the Pope circa 20 Ed. 1. accotding to the Value then taken of en 
Benefice. 2 Hi. 628. 1 Rol. 473. ä 


And this was in Imitation of the Levitical Law, whereby the Levites ju 
a Tenth to the Chief Prieſt. 2 HH. Gab. | 


But it ſeetis that Tenths wete feceived of the y by Pope Gr 
Anno t229. 11 55 Fur. th. Clergy y oþe ( 300 g. 


3 | 
And granted by the Clergy to King R. 1. A. 1189. for his Expedition 
— the Tark. Sp. GH. Decime Salad. e | | 
By the &. £6 H. 8. 3. The King Hall receive as united to the Crown 1 
yearly Penfion amounting to a Tenth of afl Profits of every Archbiſhoprick, 
Biſhoprick,. Abby, Cc. Deanry, Hoſpital, College, &c. Parſonage, Vie- 


rage, Sc. within this Realm. 
And a Commiſſion ſhall go into every Dioceſe to inquire the true yearh 


Benefice or Spiritual Promotion: And, after Certificate by any three of the 
Commiſſioners of the Value and Tax ſet of the Tenth, every Archbiſhop 
and Biſhop ſhall be charged with levying the ſame within his Dioceſe, aud 
Proceſs ſhall go againſt the Archbiſhop, or Biſhop, for the ſame : And the 
Biſhop may levy it by Reeleſiaſtical Cenfures, Diſtreſs, &c. on any rated in 
his Dioceſe, whereon no Replevin, Prohibition, Superſedeas on Excommu- 


And the Incumbent, on Default after Demand at his Church by the N. 
ſhop or his Officers, and 40 Days Neglect certified into the Exchequer unde! 
the Seal of the Archbiſhop, Biſhop, &c. ſhall be deprived iſo fate. I 
the St. 2 & 3 Ed. 6. 20. of ſuch Benefice only, 

And by ſuch Certificate the Archbiſhop or Biſhop ſhall be diſcharged is 
ſo much, and Proceſs ſhall go againſt the Incumbent. | 

And by the St. 32 H. 8. 22. On the Oath of an Archbiſhop, &c. charged 
with Collection of the Tenth, That he cannot for ſufficient Cauſe alledged 
levy any Part of the Tenth charged, and no Matter {hewn to the Conte 
countant upon ſuch Allegation, or may award a Commiſſion to inquire 
Truth, and on Return, &c. diſcharge his. 
| Bit 


/ | 1 5 


| „„ 2 48 


But by the Sf. 27 H. 8. 8. Every Spiritual Perſon on his Compoſition, Gc. 
vr his Firſt-fruits ſhall have a Deduction of his Tenth for that Year out of his 
Firſt-fruits z but ſhall anſwer the Tenth to the King. | 

And if a Succeſſor be charged with any Tenth, Arrear at the Death of 
his Predeceſſor, he may diſtrain the Goods of the Predeceſſor, remaining on 
his Benefice, and, on Non-payment in 12 Days after, cauſe them to be ap- 
praiſed by two or three Sworn Appraiſers, and ſold for Satisfaction of the 
Arrears and his Coſts ; or may ſue by Bill in Chancery, or Action of Debt. 

80, before a Certificate of Non-payment of Tenths, there ought to be an 
expreſs Demand by a Man authorized by the Biſhop : And therefore a De- 
mand by an Apparitor is not ſufficient. R. Cro, El. 80, Mo. 915. R. Mo. 


is 
905 gubcollector, Sc. R. Sav. 1. 


Nor a Demand to pay to another, as his Deputy. Cro. El. 8 1. R. 
Sav. I, 

Or at any other Place than his Houſe or Church. Cro. El. 81. Mo. 
, 8 his Stall in the Choir, where the Demand is made of a Dignitary 
there. : Sav. 1. 

So a Certificate of Non- payment is traverſable, if there was not a due 
Demand, Cc. Cro, El. 80. Mo. 915. R. Mo. 541. 

And if there be Payment after Demand, and before Certificate, it will be 

void, R. Sau. 26. 8 


(B) Annates. 


HE Annates or Primitiæ were the Value of every Benefice for the firſt 
Year, which was paid to the Pope by all Archbiſhops and Biſhops, and 


began Temp. Bonifacis g. or Jobannis 22. Cod. J. Eccl. 87i. Spel. Gig. 
Annates, © | 


By the St. 6 H. 4. 1. It was EnaQted, That any, who paid to the Chamber 
of Rome for Firſt-fruits more than was accuſtomed, ſhould forfeit, &c. | 
By the St. 25 H. 8. 20. No Archbiſhop or Biſhop ſhall pay Annates or 
ether Penſion, &c. to the See of Rome. | | 
By the Sz. 26 H. 8. 3. (Repealed by the Sf. 2 & 3 Ph. & M. 4. but revived 
by che St. 1 El. 4.) Every Archbiſhop, Biſhop, Abbot, Maſter of College, 
Hoſpital, Dean, Prebend, Parſon, Vicar or other having any Spiritual Pro- 
motion, to whoſe Gift ſoever belonging, before any Poſſeſſion, or Medling 
with the Profits of the Benefice, (hall pay or compound to pay to the King's 
Uſe on good Sureties the Firſt-fruits, or one Year's Profit of his Benefice, &c. 
And the Chancellor, Maſter of the Rollt, or other, to be named by Com- 
miſſion under the Great Seal, may examine the true Value, &c. and compound 
a agree for a Rate for the Firſt-fruits. - 


if any enter into a Benefice, &c. without paying or agreeing, &c. he ſha 
be taken as an Intruder, &c. and being convicted by Verdict, Confeſſion, Ge. 
before the Lord Chancellor or other Commiſſioners, ſhall pay for every Offence 
the Value of the Firſt-fruits. | | I, 


| King, . ſhall ceaſe. | | | 

By the St. 28 H. 8. 11. The Year for which Firſt- fruits are paid ſhall be 
computed from the Avoidance of the Benefice or Spiritual Promotion. 
= by the St. 6 An. 27. Biſhops ſhall be allowed 4 Years from the Re- 


An Obligation for Payment ſhall be of the ſame Effect as a Statute Stople 4 | 


won'of Temporakies to pay the Firlt-fruits, paying a fourth Part 5 


511 


And all Firſt- fruits payable to the Biſhop of Norwicb, or any other but * 


F N N T H AS 

Compoſition each Vear, and if he, Sc. be removed ſhall be diſcharged of 

all not then payable, | 

By the St. 2 & 3 An. 11. The Queen Gy Letters Patent may grant to the 
Corporation, thereby to be erected, all the Firſt-fruits and Tenths, Ge. «,, 
the Maintenance of Parſons, Vicars, and Curates of the Church of England 

—— all former Statutes for Payment, Levying, Diſcharging, &c. ſhall be 
in Force. 

And one Bond ou thall be given for four + org of Eirſt-froits, and 90 
fifth" Bohd. © 
And the faid Firft-Froits and Tenths ſhall be anſwered and paid accordin 
to ſuch Rates.and Proportions only, as the ſame have been heretofore = 

rated and paid. 
The value of Benefices was aſſeſſed 20 Ed. 1. 3 

But the Valuation: according to which the Firſt- fruits and Tenths are com. 

45 was made 26 H. 8. purſuant to the n 1 and now remain 
in the Exchequer. 4 Inſt. 120. 

But by the Sr. 26 H. 8. 3. A Na or Wie, white Benefice erh 
not eight Marks, ſhall not pay Firſt-fruits, unleſs he lives three Years therein 
Nor by the &. 1 El. 4. Vicarages of 10, per Amum, or Parſonages of 
10 Marks per Amum, or under. 4 Inft. 120. 

Nor by the Sc. 5 An. 24. Benefices not exceeding 51. per. — improved 
Value, which have Cure of Souls. Conf. by the Sz. 6 An. 2 

80 by the St. 26 H. 8. 17. A Leſſee of Manors, Lands, +. of a Biſhop, 
or other Spiritual Perſon, ſhall not be chargeable to the King, but his Leſſr 
ſhall be charged for Firſt-fruits, notwithſtanding any Covenant, &c, to the 
Contrary. 

By the Sr. 27 E. 8. 8. Commiſſioners authorized to compound for Fult. 
fruits'may dedu the Tenth (which yet fhall be paid the King.) 

The Demand and Collection of Firſt-fruits and Tenths by the Pope wi 
prohibited. Temp. Ed. 3. R. 2. & H. 4. 4 Inſt. 120, 

By the St. 32 H. 8. 45. The Court of Firſt-fruits and Tenths was ered- 
ed, but repealed by the St. 1 Mar. 10. and not revived by the St, 1 El, & 


= > $THH 


2 Cro, 


< Procurations. OR ins 


ProcunarioNs or Proxies are paid by the Clergy to the Biſhopor 
1” Archdeacon in Recompence of their Viſitation. Dav. 3. 6. 7 
| When the Charge of the Viſitation became exceflive, a Sum was paid 
accepted by antient Compoſition in Lieu of it. Dav. 3. 

And therefore every Benefice with Cure is ſubject to Free en or Proxy: 
I Tho' the Compoſition does not appear; for it may be claimed by Preſcry- 
tion or Grant. Hard. 181. 

But if there be a Parſonage and alſo a Vicarage endowed, there ſhall i 
one Procuration paid for both. 

So no Procuration ſhall be paid for a Donative ; for it is W from th 
Viſitation of the Ordinary. 

Nor for a Chapel which depends upon a Parſonage. 

Proxies or Procurations are collateral to the Land, and not <a „ 
Unity of Poſſeſſion. Hard. 388. 

If Proxies or Procurations are refuſed, Remedy lies' in the 127 
Ne. oe their JurifdiQion is ſaved by the St. 34 & 35 H. 8. 49. 
184, 

268 FRI in Equ ity lies for the Recovery Dub. Herd. 181. 8 
Fo there ſhall be a Remedy at Law ; if due by Grant or Preſcripts 
Hard. 181. 3 
1 | (D) pi 


1 


(D) Penſions. 


u 1 a Dignity or Spiritual Promotion, the Perſon, to * Probibi- 
84 eſignation i ſometimes 


But by the Sr. 26 H. 8. 3. S. 22. A Moiety of ſuch Penſions as exceeded 
40l, was 8 and the Tenth of all other Penſions. 
And no ſuch Penſion in futuro muſt exceed the third Part of the Value 
of the Dignity or Spiritual Promotion. 


2 n * FI a. «4 
* ——_Y 


T E N Uu R E. 


(A) All Lands are held of the King. 


Dy what Tenures Lands are held, Vide in Homage. 
To what Services they are ſubject, Jide in Homage. | 
To whom the Seigniory belongs, and the Incidents to it, Vide in Seigni- 
wh A. | | | 
| 5 . and Tenements in the Hands of a Subject are held immediately 
O mediately of the King. Co. > #4 I, 4. Wri. Int. 138. ; 

And therefore, tho' the King releaſes to his Tenant all Services, yet he 
holds of him. 8 H. 7. 12.6. R. 9 Co. 123. | 

$, if an Office finds a Dying ſeiſed, but of what Tenure is ignorant, and 
thereupon a Melius Inguiremdum finds in the ſame Manner, that is ſufficient 
io intitle the King; for it ſhall be ſuppoſed that the Tenure is of him. R. 
2 Co. 41, 

do Liberties and Things in Gros may be granted to be held ef the King, 
tho' not of a Subject. M. 168. n 


(B) But the King holds of no One, 


UT tbe King holds of no One. . L. 1. 5. | ; 
If Lands held of the King, or of any other, are forfeited to the King for 
Treaſon, the Tenure is extin&t. Bro. Parlioment 77. 6 Co. 5.6. 2 Rol. 


$14. l. 3. | ö 

And tho the King afterwards grants the Lands to another, the Tenure 

not be tevived in the Hands of the Patentee without etprefs Words. 

Tho there be a Saving of all Rights, Rents, Services, &c. for theſe Words 
do not revive it. Bro. Port. » / ns ee AE b 
LN the King purchaſes Land of another, the Tenure is extinet. 2 Rol. 
k 1 the-Fenant enfeoth the King, and retakes the Eſtate from him. 

| $14. * ® OO | 
937 if Tenant Parauai ] enfeoffs the King, the Meſnalty is extinct; for 
Mqpalty and Eſtate Paravai l are but one Eſtate, Dy. 154. * 
Oo, © Tenant Paravail makes a Gift in Tail, Remainder to the King. 
vor. 2 Rol. 514. J. 5. 25 3 


grants a Penſion to his Pre- * (G. 110 


C: $4 4 5-4" -. E N U R E. 

So Tenure of Chauntries and other Lands given to the Ring * the g. 
1 Ed. 6. 14, Gc. is extin&, tho'. there be a Saving for the Rights of i 
Strangers, Cc. R. Dy. 313. 4. R. 1 And. 45. 
| Yet the Lord of Chauntries, &c. given to the King may avow Upon the 
Land for his Rent, tho' not 0 the Perſon, as within his Fee. Dy. 313.6 

S0, if the King grants Lands forfeited, &c, the Tenure may be revived by 
proper Words: As, if he grants tenend de Capitals Domino per Servitia 4. 

ita. R. 6. Co. 6. a. Bro. Tenure 3. 

Feudum original was a Portion of Land granted by a Prince, &e, tj, 
Officers or Soldiers, upon a Compact, expreſs or implied. to render to hi 
Lord Service and Aid. Vri. bntr. 7. 

And was revocable at Will, afterwards granted for TR, afterwards fir 
Life, afterwards in Perpetuity. Mri. Int. 44. 

Vide more concerning Tenure in Drug. 2 2) Hihi, of Peace, (l 
2.)—War, (B. 1.) 


2 


Tenure in Burgage. 
Vid 1 (E.) 


TERM OF. YEARS 


Tide Eftates, (G. 1, &c. )—Phode, (2 V. 16. )—Receipt, n 
1.) Recovery, (B. 8.)—Remitter, (C. 7.) 


—tse attend Inheritance. 
Vide Chancery, (4 G. 5.) 


Truſt ok a Term. 
Vide Chancery, (4 W. 19.4 &c.) 


ren 
4 ide Receipt, (A; 1.—B. 2 J—Recovery, (B. 8.) 


* T E R M S. 


8 1 


T7 


Vide Aljourrment, (A. une, 0. I, Kc.) "A, 
TERRETENANTS h 
3 8 3 Vide Pleader, (3 L. Cx 2 
TEST AME N I. | 

| N. Devife. 80 


Ga: debe MATTERS. 
© » Vide — 0 G. 16. * 


T E. S 1 A K 0 R. 


2 Adminiſtration, (B. 11. Chancery, (3 G. 1 J—Devife, 
(N. 10 | 


TESTATUM CAPIAS, or FIERI FACIAS. 
Vide Proceſs, E. 7) 
T 8:3: GT © 
Vide Officer, (K. 7.)—Plader, (2 S. 28.) 
ESTE. OP A W RI x. 
Vide Abatement, (H. 14. )—Mandanus, (C. 4.) | 


TESTMOIGNE E. 
00 Witeneſs; Who ſhall not be. 


(A. 1.) Non Campos. 


v E RY Witneſs 1 be Credible. 

And therefore, a Man of Nen-ſane —_—y ſhall not be allowed as 
a Witneſs, Co. L. 6. 3. 

As, an Idiot. Pas. If . 48. 

A Lunatick during his Lunacy. : . 

So One within Age of Diſcretion, Co. L. 6. . £ 

As, an Infant, vv Nee 

bo, in an tate probanda, a Witneſs ſhall not be alowed under the Age 
« 42 Years. Bro. Tem 30. | 

But a Lunatick may be a Witneſs in lucidi Intervals. 


5 29 Infidel. | | Int 
— 4 Gl ths Wind. GL, 6. 2 ew 


22s. 1140. 
0. 3) Perſon. 


„s AS TN ON x. 


1 4 s 5 * 
P 8 . 7 
- A. J Perſon convitted of Tesla or Fe 
1 — 
1 
4 K 4 8 of 3 
* 
30 b 
. . ” 
* \ 


1 of reaſon, or Felony, WS 
= | EE 


- 


349- 
Felony for tut is. a Pardon 
R. Koi. y7. . Vide Poſt, (A. 4) 
before Conviction. R. Kal 5 
e be not ade 6c 


* % 


- (44) Or nay ills Mea, 


=_ - 80 a Man iüfunoue in any Refpedt thell not be a Weis: As, if a Cham. 
_' pion in 2 Writ of Right'be Recreant. Co. L. 6. . 
3 SIE If a Man be attainted for a falſe Verdi. C. L. 6. 2. 
| By the Sr. 5 E. 9. If convicted for Perjuty or Subornation, Bll the Judg 
ment reverſed, 

So, if convicted of Perjury at the Common Law. Co. L. 6. ö. 
oy 128 of Forgery upon the St. 5 El. 14. or otherwiſe, C. L. 

5. Mod. 74. 

Or, of a Conſpiracy at the Suit of the King. Cu. L. G. 6. 

Comvid ! in Præmunire. Co. L. 6. 6. 
4 80, if he had an infamous Judgment, and upon that ſtood in the Pl, 
_— or Tombret. Co. L. G. 6. 5 Med. 74. Sal. 68. 
1 Or de ſtigtnatized, or loſe his Ears. Ce. L. ö. 3. 
—_— Or be whipt for Petit Larceny. Per St. John at Suff. Af. 1657 
1 br if oy a aig) be Pillecy, tho be did not ſland there. R. 
= 42 
5 Or be convicted of Barretry, tho only fined; for the Crime makes de 
= x * Infamy. R. Sal. 690. 
=_— + So, tho' pardoned after a Conviction of Fetjury, he ſhall not be a Witnck. 
_. . 1 Vent. 349. Sal. 689. 

— Paden af ang Crize, aus Examination Joes not make bis Teſtimey 
426. 
Son 4 r of ſuch a Perſon in any Cauſe ſhall not be admitted rep 


Evidence. Kal — 


- 


= | | ys a Cotviaion of * Perjury, A. daes net — his Teftuno- 
oy of t be not entred. I 7M L 


bo, If be ſtood in the Pillay, where ITT 
does not take away his Teſtimony : _——— or Words in Slander a 
the Government. R. 3 Lev. 426. Semb. 5 Med. 75. 05 
„„ ut; ord vH. 5. 5. all be w. 
| + Or of Barretry. Per lin and Newd, lr i657. k. K ft Main e. 
Fortiter. R..cont, Sal. 690. 
WW Co. L. 6. b. 


80 


EE 2 © = O10 NE. _— "YI 
do the Pardon of an Offence enables him to be a Witneſs, except in Perjury, 
where the Diſability 1 is Part of the Judgment: As, if the Felony, &c. of 
which he is convicted, be pardoned. Per 3 J. 2 cont. Ray. 369. Cont. 
2 Bul. 154+ Dub. Ray. 380. R. acc. 1 Vent. 349. R. Sal. 68g. 
80, if burnt in the Hand for Felony, for it is ua a Statute Pardon. R. 
369, 380. Sti. 388. per Treu. 7 An. 
And Proof of the Record whereby _ is granted is ſufficient, without 
ing that he was burnt. Per Treu. 7 An 
80 a Pardon of Perjury by Act of Parliament enables him. Per Holt, | 


Sal. 689. | 
80, if there be not a legal Obj ection againſt a Witneſs, other Scandal to his 


Credit (hall _e be allowed : A. that he is a Whore-maſter, Drunkard, &c. 
Mar. pl. 136. 

So an Affidavit of one convicted of Perjury, &c. ſhall be allowed to prove 
a Male Practice againſt him. Sal. 46 1. 


Vide more concerning Witneſſes in Chancery ery, (P. eike, (A. 3 J)- 
Fait, (B. L "= 11.—L. 25. * rial, (B. 5.) 


T H R . 3 
* ide Battery, (D. Plaus, (2 W. 20.) 


T 1 M 
Pride lin. | 


1 1 T N N 
— v 
n 


F 


Vide Aſiſe, (B. 17, 20.) — Maintenance, ( A. 5 — PIPE) 
C. 34, 36, 40, 41, 25 49.—E. 21.—F. 13, — 3 M. 40, * 
=3 O. 2. —Probibition, (F. e (C. 1.) 3 


TITLE O F ENTRY. 
Fide Dian (D. 26.) 


. L. 
0 The ſederal Kinds of Toll. 


Vide .- TOLL, Tolnetum, Telma, of Theolmium, are all of the ſatne Impyr, 
gative, JD. and ſignify a Sum of Money paid by the Buyer for Goods or Merchan. 
45) © Aizes exported W or ſold within the Realm. 2 Inf. 58. 

As to Toll in a Market, Picage, and Stallage. Yoder in Marker, (F. 1, &) 

So the King, or a Subject, Owner of a Port, may preſcribe for Toll fr 

Merchandize there imported, without any Confideration: for the Owne z 

indictable, if he does not repair the Port. Sn. Lat. 158 f. Seb. 1 Mos, to, 

So for Toll for Murage ; for it will be for the Benefit of the People th 


the Walls of a Town for Defence of the Coantry ure repaired, Ov. Ei. 5. 
() Toll⸗Turn. 


80 Toll may be payable for Cattle or Goods in their Return from a Fii 
or Market. BI. Nom. Verb. Toll. 1 Sid. 454. Cro. El. 711. 


| (C) Toli-thozough, 


"F% -thorough is a Sum demanded for a Paſſage through an Highway. 
Nom. Verb. Toll. 22 Af. pl. 58. | | 
SH | "Or for a Paſſage over a Ferry, Bridge, &c. Bl. Nom. Verb. Toll. 
: Or for Goeds which paſs by ſuch a Port in the River. 1 Mod. 47. 
I Sid. 45444. | 
And it may be demanded in Confideration of the Repair of the Pavement 
in a High-Street. Jon. 162. * 
Or of the Repair of a Sea-Wall, Bridge, Sc. R. Jon. 16a. 
Cleanſing of a River, Sc. 1 Meg. 48. | | Ts 
_ But Toll-thorough cannot be claimed, ſimply, without any Conſideration. 
E 5 N. For, 152. R. . 676. 1 Wd. 37. 2 Mod. 143. 4 Mod. 320.0 
Wa but. 1 Md. 232. R. 1 Ju. 452; Per „ J ron. Cro. El. 711. 
| ET, 2 Rol. 525. J. 87. A . re, 2 · 4. 8 
As, if One demands 2 d. for every Score of Sheep, that paſs by fuch : 
Town; for this would be a Toll for Paſſage in an Highway. R. Ms. 575: 
So Toll for a Ship that comes to ſuch a Point cannot be demanded vitt- 
out a Confideration ; for the Sc is froe fbr all. R. 1 Mod. 104. 
For Cattle that paſs by ſuch a Bridge. Semb. 3 Lev. 400. 
So, it cannot be claimed from thoſe, to whom the Conſideration does 90 
extend: As, a Cuſtom, That upon Conſideration that the City of N. mat 
0 | tains a Key for all Goods imported upon the River to the City, they ought 
_ to take for every Ship upon the River paſſing by the Key ſo much, 57 
1 | good for Ships which do not load or unload at the Key. R. 1 Yen. Ji. 
3 | 1 Mod. 71. R. 2 Lev. 96. os Ss 25 é 
5 8 be claimed as Appendant to a Manor, for it depends fe 
"the Will of a Stranger, not of dhe Lord himſelf; and therefbte mul 


(D) Col 


claimed as an Eaſement, Ke, 1 52. 4. | 
— 8 | 


a 2 


(D) Toll-traverſe, 


T 0LL-traverſe is a Sum demanded for Paſſage over the private Soil of 

another. Bl. Nom. Verb. Toll. 1 Sid. 454. Cro. El. 711. 22 Aﬀſ. pl. 58. 
And this Toll may be demanded without alledging any Conſideration for 
it, Mo. 575. 2 Mod. 143. 

As, if the Lord of a Manor has a Wharf near a navigable River, and de- 
mands 2 d. per Ton for all Goods put upon the Land within his Wharf, tho' 
he does not lay, upon the Wharf. R. 3 Lev. 425, 2 Lev. g7. 

If the Lord claims 29. for all Wares fold within his Manor, without ſay- 
ing, in a Fair or Market, Dub. 4 Mad. 319. 


d (2) Who may demand Toll. 


Man may be intitled to have Toll by Preſcription, or Grant. 4 Med. 

19. 

80, 1 the Soil, in which a Fair or Market is held by Preſcription, comes 
to the Crown, neither the Fair, Cc. nor the Toll there due, are extinguiſhed. 
WG | 

80, if a Manor to which Toll is Appurtenant comes to the King, the Toll 
continues Appurtenant. 1 Mod. 232. 2 Med. 144. | 

80, if the King grants a Fait ot Market, he may alſo grant to the Grantee 
to take a reaſonable Sum for Tol. Mo. 474. Pr Epps ws, 

And the Grant will be good ; tho' the Charter does not expreſs the Sum 
in certain, Per 3 J. Mont. cont. Pal. 86. 

So, if a Man builds a new Bridge, or a Wall againſt the Sea, &c. the King 
9 to rake Pontage, vr Murape ; for it is for the Eaſe of the 
le, % ͤĩ ð» 10D CARY hon . 07%, £0 

But the King cannot grant a Toll for Goods not brought to Market, Lur. 

1502, n ee 


C) When no Toll can be due. 


Br Toll cannot be claimed except by Grant or Preſcriptin. 

So, tho' a Man may make an Agreement for Goods landęd out of a Ship 
upon his Land; yet he cannot take 2d. for every Barrel, or other Sum cer- 
tain for. Goods landed there; f6t that would be to raiſe a Toll or Cuſtom 
Without the Conſent of the King. R. 2 Rol. 171. J. 10. 


( Who tall be antt of Toll. 
(. 1.) By Preſcription: = 


P=R0Ws may be quit of Tall by Preſcriptien, or the King's Grant: 
WG. a City, or Borough may preſcribe to be quit of Toll. F. N. B. 
12 Inhabitants of a Borough may preſcribe for Paſſage in a Ferry without 
80 . Sal. 12, Fir Mad. * — 1 7 TA TS £% 5-2 

| King aul. o Tells by he Pherogative: - Pal. yt . 


1 


8 
= 
9 I # 


4 
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to Toll for their own proper Neceſſaries, not 
Merchants. 2 Rol. 203. . 15. 5 


of hun who is exempt, an Action upon the Caſe lies. R. 1 Sal, 12. Fit 


2 
So, by the Cuſtom of the Realm, Tenants in Antient Demeſne may claim 
to be quit of Toll in all Fairs and Markets within the Realm, for Goods bought 
or ſold for or out of their Tenements. F. N. B. 228. A. Vide Ant 
Demeſue, (F. 4.) 
So by the Cuſtom of the Realm Eccleſiaſtical Perſons ought to be exetnpt 
from Pon tage, Murage, &c. Pal. 85. £ ide Ecclefiaſtical Perſons, (D.) 


6. 2.) By Grant. 


So the King by his Charter may grant, That the Inhabitants of ſuch: 
Town, Borough. &c. ſhall be quit of Toll in every Place in England. Ly, 
t332. Vide in Prerogative, (D. 33.) 

That ſuch an Abbot, Biſhop, &c. et Homines ſut font quieti ab omni Th. 
olonio in omni Foro, Nundinis, et Tranſitu, per totum Regnum. 2 Rol. 202. J. 1;, 

But ſuch Grant, That he rf Homines ſui 7 F uit of Toll, &c. extends only 

_ buy or ſell as — 


(e) Remedy fox F reedom from Loll, 


(H. 1.) By Writ de efſendi-quiet' de Malm. 


F a Man who ought & be quit of Toll be charged, he may have a Wii 
r 6 F. N. B. _ 


(. 2 9 By Adiion. 


So, if a Man takes Toll, EE aces Mis th De, 
Market, (F. 1.) 

Or Tref Lut. 1329. 1 Sal. 248. 

So, if Qu ar Goods of avy expe ue did fo Tl he m 
have a Replevin. 


Vide more concerning ; Toll i in Ancient Demeſre, (F. 4. Lam _ 3. 0 
Dun (F,1.} 40. ee. ZH l 2 


2s . 2 75. 
2 $2 FIG Booth.” 
*. 7 | 


Pide Market, Gr. 1) 215 


Vie Droit, (B. 5.) 
"00" N 00 Ty 
| Vide dau, (C.) | 


TONNAGE AND POUNDAGE 
Vide Parliament, (H. 12 al., (C. I, &c.) 


TOUT 


\'TOUTS TEMPS PRIST. 
Hide Pleader, (2 V. 5.) 


TOWER G O U KR . 
3 Vide Courts, (O. 8.) 


T O W N. 
. Vide Pariſh, (C. 1, 2. Leet, (O. 3.) 


TOWN CL E R K. 
Fide Franchiſes, (F. 27.) 


N ‚ » ..$ 
(A) Liberty of Trade. 


(A. 1.) By Merchants Strangers. 


RADE is | beneficial to the Commonwealth. 11 C. 86, 4. 1 Rob, 4. 
All Trades, Mechanical or others, which avoid Idleneſs, and exer- 
cile Men in Work for the Maintenance of them and their Families and the 
lacreaſe of their Subſtance, 11 Co. 86. 
4 the St. M. Ch. 9 H. 3. 30. Ones Mercatores, iſt publice probibiti, ba- 
beant ſahoum et crx Condu#' exire de Anglid, venire in Angliam, morari et 
ire per Anglia per Terram aut Aquam ad emendum, vel vendendum. Con- 
irmed by the St. 2 Ed. 3. 9- 
The Magna et Parva Cuſſuma, and alſo Tonnage and Poundage, were grant- 
* e of the Jen. 2 Rol. 175. J 19. Vige in Parliament, (H. 
12.) 


N 18 Ed. 3: + The Sea ſhall be open to all Manner of Merchants 


where they 


may ſafely come and 


thence 


Cuſtoms due. So by the 14 Ed. 3. St. 2. 2. 


$0 by the Se. 9 El. 3. 1. and 25 Ed. 3. 2. All Merchants, Stran 
Denizens, or any qther, may ſell Corn,” &c: and pvery other Thing vendible 
Pi an they pleaſe pleaſe, Foreigners or Nevigens, Except ＋ 1 $ Enemies : 
9 any „ Proclamnayon, Allowance; Judgment, Ac. ta * Cantra- 
7 on wa void. ' Confirmed by the St. 11 R. 2. 7. 
or. 


8o by the Sf. Staple Ed. 2. All Merchants Strangers, not of 
Enmity, ro 05 — e 5 the Realm, where they wil and 
return with their Ships, Wares, '&c, And freely ſell, Ge. paying the N 


gers and 


K By 


521 


TX A DK. 


By the . 2 R. 2. J. All Merchants Aliens of Amity with the King, m. 

' ſafely come within the Realm; and in all Cities, Boroughs, .&c., abide w. 
their Goods as long as they pleaſe: without Diſturbance : and ſell and 
in Groſs and by Parcels to * and of whom they pleaſe. And return, &. 
by the Sr. 5 R. 2. 1. 

But this was reſtrained by the Sr. 16 R. 2. 1. That 9 Aliens hy 


not ſell by Retail, —ep® Fictuan 


(& 2) |; By the Sy. g Ed. 3. 1. (Confirmed by the Sr. 2 R. 2. 1. 11 R. 2. 7 k A 
| Remedy opon that gives Diſturbance to a Merchant ——_ to this Statute ſhall ved to the 
W Merchant double Damages: And, if attainted, ſhall have a Year's Impriſg. 

_ and be ranſomed at the King s Will. 

y the ſame Stat. If Diſturbance be to a Merchant, Stranger or Denizen, 
in Guy, Borough, Sc. which hath Franchiſe, and the Mayor, Cc. on Re. 
queſt give not Remedy, and be thereof attainted, =o Franchiſe ſhall be 
ſeiſed into the King's Hands. 

In a Fown, which hath no Franchiſe, if the Lord: 'or his Bailiff or Con- 
ſtable, Cc. being required to do Right, do it not, "they ſhall yield to the 
Plaintiff his double Damages. 
So by the ſame Stat, The Chancellor, Treaſurer, and Juſtices, afſigned v 
hold the King's Pleas, in the Places where they come, (hall i inquire of ſuch 
Diſturbances, and the ſame puniſh, &c. 
Or the King by Commithion under the Great Seal may aflign Perſons 
to inquire and puniſh the ſame: And this was alſo allowed by the St. 25 Bl, 
2. $ 
58 And by the ſame Stat. 25 Ed. 3. 2. EW Y Perſon who will ſue * ſuch | 
Diſturbance) may have a Writ in the Chancery to attach the Diſturber, and 
. cauſe him to anſwer in the King's Court. 
: And therefore, where a Merchant Stranger aden his Goods to a Cu- 
N rier to be carried to a Port, which are by him feloniouſly embezled, he may 
2 in Chancery for Relief, where there ſhall be ſpeedy Diſpatch, and ber 
not proceed at the Common Law. 13 Ea. 4 N 
80 by the Sr. 27 Ed. 3. 2. If any » Oalove of his Office, or othervilc 
take any Thing of Merchants 'againſt their Agreement, he ſhall be arreſt 
by the Mayor and Bailiffs of the Place, if out of the Staple, or by the Maya 
and Miniſters of the Staple, if in the Staple : And ſpeedy Proceſs {hall be 
. agaivſt him from Day to _ according to the Law of the wu and not 
at the Common Law. 

80 by the &. 27 Ed. 3. 20. | INN 

And therefore, he ſhall have Advantage of the Law- Merchant, tho it the 
not conformable to the Common Law. 13 Ed. 4. 9. . 2 Ril. 114. 

And ſhall have ſpeedy Rethody. 13 Ed. 4. 9. 6. 2 Rol; 114. 


=. ; ä But by the St. 12 Car. 2. 18. S. 2. No Alien, unleſs naturalized, or made 
3 ſhall not be a Denizen, ſhall exerciſe the Trade of a Merchant or Factor in any of the 
N on or Places there named, (viz. The Lahds, Iflands, Plantations belonging, ® 

. plan. which may belong, to the King or his Succefſors in Ala, Africa, of 
io America,) . en Goods, e which are in bis Pf. 
2. Africa, ſeſſion, Ec. 


A+) | $0 by the Se. 11 Eg. 3- 4 No Merchant hall import Cloths ri 
has” x9 og within the 's Dominions, on Pain of Forfeiture of the Cloths. 9 
| * . or Woolle Cloths, Ch 


Laces 


I: M & D: BE. 
Laces, Corſes, Ribbands, Fringes of Silk and Thread, Laces of Thread, 
Silk twined or embroidered, Laces of Gold, of Silk and Gold, Saddles, Stir= 
lups, Harneſs to Saddles, Spurs, Boſſes of Bridles. | 
Andirons, Gridirons, Locks, Hammers, Pinſors, Girdles of Iron, Latten, 


| 


Steel, Tin, or Alkmine, Fire-Tongs, Dripping Pans. 
Points, Purſes, Gloves, Girdles, Harneſs for Girdles, Hats, Bruſhes. 
Dice, Tennis Balls, Cheſs-men, Playing Cards. 


Any Thing 38 of tawed Leather, tawed Furs, Buſkins, Shoes, 


Galoches, or Cor 
Knives, Daggers, Wood-knives, Bodkins, Sheers for Taylors, Sciſſars, 
Razors, Sheaths, Pins, Pattens, Pack-N cedles, Forcers, Caſkets, Rings of 
Copper or Latten gilt, Chafing-diſhes, Hanging Candleſticks, Chafing-Balls, 
dacring-Bells, Ce Rings, Ladles, Scummers, Counterfeit Baſons, Ewers, 
Painted Ware, or White Wire Thread, to be ſold within this Realm, - (un- 
leſs wrought in Ireland) on Pain to forfeit the ſame ; ; a Moiety to the King, 
and a Moiety to him, who ſhall ſeize them. 

80 by the St. 1 R. 3. 12. No Merchant Stranger ſhall import to be ſold any 
Girdles, Harneſs for Girdles, Points, Leather, Laces, Purſes, Pouches, Pins, 
Gloves, . — Sboebuckles, Bells, (except * Curtain 


Rings, . 
Knives, 


Taylors. Sheers, Sciſſors, Andiroos, Cobbards, Tongs 
Fire-forks, Gridirons, Stock-locks, Keys, Hinges, Garnets, Painted i Glaſſes, 
Painted - 33 Painted Forcers, Painted Images, Painted Cloths, beaten 
Cold or Silver for Painters, Saddles, Saddle- Trees, Horſe-Harneſs, Boots, 
Bits, Stirrups, Buckles, Chains, Latten Nails with Iron Shanks, Turnets, 
dundiag Candleſticks, Hanging Candleſticks, Holy-water-Stops, Chafing- 
Diſhes, Hanging Lavers, Tin, or Leaden Spoons, Latten or Iron Wire, Iron 
GEES. Grates, Horn for Lanthorns, on Pain of Forfeiture, a Moicty, 

c. ut ſupra. 

So by the Sf. 19 H. 7. 21. None ſhall import Silk wrought by itſelf, or 
vith Stuff, in Ribbands, Laces, Girdles, Corſes, Cauls, or Points. 

* by the St. 25 H. 8. 9. and 33 H. 8. 4. Any Thing made of Tin, 
or Pewter, 

Nor by. 5 Eliz. 7. Rapiers, Daggers, Kaives, Hilts, Pummels, Lockets, 
Chapes, Handles, Scahbards, or Sheaths for Knives, Sc. 


(A. 5.) By the King's Subjeats. 


By the St. 15 Ed The Seas ſhall be open to all Merchants to (A, 54 
with their Merchandi * pes they pleaſe. _ 15 1434 
do by the Se. 3 Fac. 6. All Subjects of Eigland may trade to and from 

Yarn, Portugal, and France, paying their Cuſtoms and Duties, notwithſtand- 

ing any Incorporation made by the King to any to have a ſole Trade there, 


$0 by the Common Low every Subject may exerciſe himſelf 1 in every (A. 6.) 


awful Trade. 11 Co. 53. 6. Hob. 211. "wa oh ow 
do he may uſe ſeveral Trades or Myſteries, if he pleaſes. 11 Go, 54. 4. Whes they 2 
tl. 211, Cont. 2 Rel. 392. Pol. 396. — 4 
And the Sr. 37 Ed. 3. 6. which required that every Man held himſelf to Commen 1 
ooe Myſtery, was preſently repealed. 11 Co. 54.4 ogg 4 


bo he might 1 en Knowledge, tho' he never was 
Apprentice, or inſtructed in it. I Sand. 312, 


Bat by the Common ns in which ib in- (A. 7.) Ko 
ufficient, - 2 Rel. 392. Pal. 397. 2 When not. — Mi 
3 15 | , . 5 


And 


So the King 


T R A D E. 8 
And for a Misfeaſance to the Prejudice of any, an Action upon the Cate 
lies againſt him. 1 Sand. 312. 3 1 : . | 
So a Man, who profeſſes one Trade, cannot uſe a Thing propos to arg. 
ther Trade, tho' it be in Reference to the Commodities uſed in the 
which he profeſſes : As, a Bricklayer cannot do a Thing | proper to tho Trad, 
of a Plaiſterer, where they are diſtin& Trades. R. 2 Rot. 391. But it wy 
contrary to a By-Law. Pal. 39% 8 le 
so a Wheel-wright cannot uſe the Trade of a Smith far making his Wheel, 
Per. Holt, Sho. 267. | | le 


(% Regulation of Trade, by the King's Charter, 


THE King by his Charter may conſtitute Fraternities, or Compania, 
for the Management of Foreign or Domeftick Trade. , 
For Trade cannot be maintained or increaſed without Order and Govern 
ment; And therefore, the King may erect Grldam Mercgtoriam, a Fraternity 
or Incorporation of Merchants, for the Advancement of Trade. 9 0 
1258S © 7 
And none but the King can erect a Society for Trade, Skin. 224. 
by his Grant may require, That all Ships, which come to ſuch 
an Haven, unload in ſuch a Place, for the Security of the Cuſtoms. Hard. ;;, 
That Ships ſhall unload in a Publick Place, and not elſewhere. 1 Rs. «, 
That Tonnage be paid at ſuch a Port, mote convenient far the King's 
cers, and not prejudicial to the Subject. Per Dod. 1 Rol. 5. | 
So a Grant by the King to the tion of Weavers in Eonden, condr 
a Rent, That none ſhall intermeddle with their 'Frade, unleſs he be free 
their Fraternity, is good. Hard. 55. Fide Poft, (D.1.) 
So a Grant to London, that every one, who brings ſaleable Goods then, 
ſhall pay ſuch a Toll, will be good. Hard. 55. 4 3 
So the King by his Patent may grant, That ſuch Perſons ſhall have the Sol 
Printing of Books of the Common Law. 2 Ca. Ch. 67. Acc. in Domo Pre. 
I Ver. 120. Skin, 234. R. Cart. 9o. | 
Or the Sole Printing of Almanacks. Semb. 2 Ca. Ch. 66. Shin. 234. 
Or the Printing of the Statute Books; for they are Matters of State. 205 
Ch. 76, 93. 1 Ver. 120, 275. 
Or Engliſb Bibles. 2 Ca. Ch. 93. 1 Ver. 120. 
So, by Patent, the Stationers have the Sole Printing of Bibles, Teſtament, 


Dommon-Prayer-Books. Cart. 0. ; 
So for Civil-Law-Books, School-Books, Almanacks. Cart. go. a mar 
But a Patent, granted to Moor by King James for the Sole Printing of Books Fan. 
of the Common Law, does not extend to new Books of the Law never printed 80 
before the Patent. R. per 10 J. 1668. 2 Ca. Cb. 67. 3 R. Cr 
So, if the King grants Power to the Stationers for Printing ſuch Books 80 
he cannot afterwards grant to the Univer/ity to print the ſame Books. Ia. 48 1 
Shin. 234. | ; mak, | * 
Fade Poſt, (D. 1, 4.) 
s of, (D. 1, 4.) . 
| | many 
Ant 


( Cha 
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(C) Charge upon Trade. 
. 935 1.) Cuſtoms of Tonnage and Poundage, Ge. 


O Merchandizes may be charged with Cuſtoms or Duties to the King. 
By the St. 14 Ed. 3. Sg. 2. 2. Merchants ſhall be free to Trade paying 
their Cuſtoms due. | | 
The old and new Cuſtoms originally commenced by Parliament. Vide 
Parliament, (H. 11.) 
No Cuſtoms are due but by Common Conſent of Parliament. Vide Par- 
kament, (H. g, &c.)—Prerogative, (D. 43.) 
Zy the Sr. 12 Car. 2. 4. The Parliament grant to the King on every Ton 
of Wine from France brought into the Port of London by Way of Merchan- 
de, by a Subject born 41. tos. by an Alien 61. into any other Port by a 
hes, 31. by an Alien, 4/. 105. | 
n every Butt or Pipe of ſw 
by a Subject, 21. 58. by an Alien, 31. Into another Port by a Subject, 17. 
105, by a Stranger, 1 | 
On every Aum of Weniſb or German Wine by a Subject into any Port, 
11, by a Stranger, 1 J. 5%. T 5 2 | 
By the Sr. 1 Ann. 13. S. 112. Hungary Wines imported by Hamburgh 
ſhall pay as German Wines, | 
By the Sr. 12 Car. 2. 4. On all Goods carried out of the King's Domi- 
nions, or brought into the ſame by Way of Merchandize by Subject, Deni- 
zen, or Alien, Poundage of 12d. for every 205. Value, according to the 
Valuation in the Book of Rates: And 124. more per Pound by a Merchant 
Stranger for Native Commodities exparted, except ſuch as in the ſame Book 
ue Cuſtom- free. 1 ; Aa 
And by the ſame Sr. S. 3. If any Goods be ſhipped or put into a Boat or 
Veſſel to the Intent to be carried beyond Sea, or be brought from beyond Sea 
into any Port, &c. by Way of Merchandize and unſtipped, &c. the Cuſtoms 
due not paid or tendered to the Collector or his Deputy, with Conſent of the 
Comptroller or Surveyor there, or one of them, nor agrecd for at the Cuſtom- 
bouſe, ſhall be forfeited ; a Moiety to the King, a Moiety to him who ſhall 
ſeize or ſue for the ſame. | 


And therefore the Goods are forfeited, where Bulk is broke, or there is 
a manifeſt Intent to do it, before the Cuſtoms paid, tendred, or agreed for 
Firſt. 47. R. Hard. 360. 8 | | 
K oy Goods imported to be ſold, tho they are taken by way of Reprizal. 

- Uro, El. 534. 4 | 

So by the Common Law Cuſtoms are due by the Importation, where any 
Act is done by Way of Merchandize; as, Bulk broken, Part of the Goods 
ſold, Cc. Per Hale, Hard. 362. 

So by the S. 12 Car. 2. 4. Goods on Importation are liable to Cuſtoms, 


many Goods as are put upon Land. Per Hale, Hard. 362. 


of Merchandize ; for it is. not ſufficient to ſay, That they were put upon 
as Merchandize. R. Cro, El, 534. : | 


0: Goods wrecked are not forfeited, tho' the Cuſtoras are not paid. P. 


Wines brought into the Port of Londen, 


And therefore, the Information muſt ſay, That they are imported by Way 


525 


(C. 2.) 
Due upon 
Importation. 


tho' by the firſt Rule of Rates they are not paid till the Landing, and for ſo 


_ 


C. 3.) 


Bl. 534. R. Yau 164, Vide Wreck. > 
OL. V 


de. 


3 | 6 8 So | 


« 
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(C. 4.) 


of Cuſtom. 


So by the St. 12 Car. 2. 4. S. 15. Prize-Wines ought not to pay Tonnye 


So by Importation, if it be not by Way of Merchandize, as by Default at 
Vitals, ted of Weather, Fc. Cuſtoms are not due till Ladung * 
Hale, Hard. 362. | | 

So, if an Agreement be made for Cuſtoms with the Deputy of the Cuſtome; 
who acts as ſuch, tho” he be only the Deputy of a Deputy; for the Merch 
cannot examine his Authority. R. Co. El. 534. 1 
So, if the Agreement be for all Goods generally, without ſhewing the par 
ticular Goods imported, when they are Goods taken by Way of Reprizal, the 
Certainty of which is not known. R. Cro. El. 534. 

So where Tonnage and Poundage is given by the S. 12 Car. 2. 4. dl. 
12 d. per Pound, and by another Statute an additional Duty of 6d. per Pound 


is given, and 5/. per Cent. allowed to the Merchant by the firſt AR; the Al. 2 


lowance ſhall be the ſame out of the Additional Duty, for they are i 
rated. Per 3 Bar. Hard. 349. 8056 c incorpo- 
So by the St. 12 Car, 2. 4. On due Entry made of. Wines imported, 120 


per Cent. ſhall be allowed for Leakage. But this ſhall be upon Entry d * 


the whole Quantity put on board the Ship. R. Hard. 360. 
And by the ſame Statute S. 4. if the Goods of a Subject born be taken © 
the Sea by Enemies or Pirates, or periſh in a Ship, taken, or periſhing, where. 
of Duties were paid or agreed for, on Proof, &c. before the Treaſury « 
Chief Baron, recorded and allowed in the Exchequer and certified to the Of. 
cers of the Cuſtoms, He, his Executor or Adminiſtrator, may ſhip in the 
ſame Port ſo much other Goods as thoſe loſt amounted to in Cuſtom, without 
paying any Duty. * 
So by the St. 12 Car. 2. 4. S. 14. All Wines imported in London, or elle 


where, fhall be free from the Duty of Exciſe. ($ 
| | | Ne 
By the St. 12 Car. 2. 4. S. 13. If Wine, for which the additional Duty- 80 
is paid or ſecured, be exported in 12 Months after Importation, the Duty Parts, 
ſhall be repaid, or the Security diſcharged. Yide infra. the L 
By the Sf. 1 Fac. 2. 4. S. 4. 7. Importer of Tobacco and Sugar, on Er- | 
portation in 18 Months, ſhall be repaid the Duties by him paid on the In- 
portation, or on a Certificate of Bond to export in four Months by the Buye, 
and Certificate of the Searcher, that they have been ſhipt, and Oath by ti By 
Merchant that they have not been relanded, Cc. the Security for Duties by to be 
this Act ſhall be diſcharged : But the Duties of this Act continued only to not in 
1693. (Continued by 7 V. 3. 10. till 1706. by 8. An. 13. till 1720.) half f 
By the Sz. 1 V. & M. Se. 2. 6. Merchant exporting Coffee, Tea, dt 


Chocolate in fix Months after Importation, ſhall be repaid two Thirds of the 
Duties by him paid by Virtue of the faid AM,  —__ 

So by the St. 9 Ar. 11. S. 39. On Exportation of Leather. 

So by the St. 2 V. & M. Seſſ. 2. 4. On Exportation of Ea/t-India Goods, 
Wrought Silks, &c. in 12 Months after Importation, the Duties thereby hid 
ſhall be wholly repaid, or the Security vacated. | | Ll 
So by the Sc. 4& 5 V. & M. 5. S. 6. On Exportation of Goods charged 


by that Act, except Brandy. | By 
And by the St. 6 & 7 V. z. 18. S. 12. On Exportation of Glaſs, Stat, Wl Ker s 
and Earthen Wares. : 1 An 
By the Sr. 9 V. 3. 23. S. g. On Exportation of Sugar refined in Englund 4. 6, 
3s. per Cent. allowed. 55 1 eral ] 
By the St. 1 An. Sef. 2. Ch. 3. S. 18. On Exportation of Malt, Prat. and th 
back of Duties paid. „ a «0, 
( 


So by the St. 12 dn, 2. . 21, N 


. . 


By the Sr. 9 An. 12, and 10 An. 19. On Exportation of Hops, Sope, Pa- 

r, & C. | | 
"By the Sr. 7 Geo. 20. S. 10. The Merchant ſhall be intitled to his Draw- 
bick, if he ſhip his Goods in three Years. 

By the St. 3 Geo. 7. S. 40. All Drawbacks on any Goods ſhall continue 
till the Duties ceaſe. | 

But by the Sr. 4 C 5 V. & M. 15. S. 13. No Debenture of Drawback 
all be admitted but on Oath by the Real Exporter, as Intereſted in the 
proptiety and Hazard of the Goods exported, or acting by Commiſſion is 
concerned in the Direction of the Voyage, ſo as to be able to judge, that 
the Goods are really and bond fide exported, and not relanded or intended to 
be relanded. | 

By the St. 6 & 7 V. 3. 18. F. 12, Oath on Exportation of Glaſs, Stone, 
and Earthen Wares ſhall be, That the Duties were truly paid or ſecured, 
ind Security ſhall be given, that they ſhall not be relanded, before the Cu- 
ſtomer or Comptroller of the Port. 

By the St. 7 W. 3. 10. S. 5. On Exportation of Tobacco the Debenture 
hall be on Parchment, and the Oath printed thereon in bæc Yerba ſigned 
and {worn by the Exporter, That all the Tobacco there certified is really 
exported beyond the Seas on his own Account, or on Account of A. for 
whom he ated by Commiſſion, and is not landed, nor intended to be re- 
landed in England. © = | 

And by the St. 8 An. 13. S. 16. Exporter, or other concerned in Reland- 
ng, Gc. forfeits double the Value of the Drawback, and the Boats, Horſes, 
&c, uſed in it. 

And by S. 18. No Debenture ſhall be allowed on Exportation of Tobacco 
for Ireland till Certificate, &c. of Landing there. _— | 


(So by the St. 5 Geo. 11. S. 5. on Exportation of any Goods for Ireland.) 
Ner by S. 20. On Exportation of any Tobacco in Ships under 20 Ton. 
So by the St. 6 Geo. 21. S. 49. If Tobacco entred, as exported for Foreign 


Parts, ſhall be landed in Ire/and,” double the Drawback ſhall be forfeited, and 


the Debenture for the Drawback ſhall become void. 


(C. 5.) Aulnage. 

By the St. de Prov. 27 Ed. 3. 4. is reg to the King for every Cloth 
to be ſold, above the Cuſtoms due, a Subſidy, vig. for every Cloth of Aſſiſe 
dot in Grain 4 d. half in Grain 54. of Scarlet 64, of every half ſuch Cloth 
half ſo much; but nothing for Cloth leſs than an half Cloth, or made for 
the Uſe of him and his Family, or if ſold again when it hath once paid. 

And the Aulnager ſhall take for his Fee of the Seller for every Cloth of 
Alle a Halfpenny, for every half Cloth a Farthing, and no more. $- 

The Aulnager is an Officer appointed to meaſurs by the Aulue pr Ell all 


Coths, and collect the Duties for the Cloths ſo meaſured. Nom. Verb. Al- | 


age 2 


This Statute gives the firſt Duty of Aulnage upon Cloths. Hard. 206. 
Anh. cont, Hard. 214. O05 | 
By the St. 11 H. 4. 6. The Aulnager ſhall have a new Seal, and ſet it, 
Search and Survey, to all Cloths and Dozens. | 
by the ſeveral Statutes 17 R. 2. 2. 1 H. 4. 13. 9 H. 4. 2. II H. 
+ 6. 11 H. 6,9. 1 R. 3.8. 4 Ed. 4. 1. 8 Ed. 4. 1. and 8 El, a. Se- 
wy Regulations are made with Reſpect to the Meaſure and Sealing of Cloths, 
* Appointment, Office, and Duty 6f Aulnager. - 
17, ele Statutes the Duty of Auhage (hall ,be paid for new Cloths made 
ool, tho* not named in any of the Statutes, R. Hard. 205, 215. 


(c. 6% 
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0 6.) nc and Seifure of al forfeited, and 2 


afterwards. 


the Sr. 12 Car. 2. 19. (made perpetual by 3 Geo. 7.) I any eau 
FN» ed away before Entry made and the Cuſtomer, & 2 
4 Oath before the Lord Treaſurer, any of the Barons, or Chief b. giſtrate of 
the Place where the Offence was committed, or next adjoining, the ſaid Lor 
Freafurer, Baron, &c. may iffue a Warrant to any, with the Aſſiſtance of the 
Sheriff, Juſtice of Peace, or Conſtable, ta enter the Hou, where the Good 


are to be, who may enter in the Day within a Month after the Of 
Ro Ay in Caſe of Refilfance hrogk open the Houſe and ſeiſe the Good: 
00 


. Hut, by this Statyte, if the Infarmatio 


on which the Houle is ſearched 
proves falſe, the Party grieved may in u Pee 
Coſts. 


{paſs recover his Damages ad 


After Seizure for any Cauſe, the Officer ſhall alt an Account thereof 
to the Solicitor of the Cuſtoms W. Lowdas, who. ſhall enter it in his Book, and 
By a Clerk in the Remembrancer's Office ſhall have a Writ of App raiſement 
directed to the ſworn Appraiſers in the Port of Landon, or if the * Seiſure be 
elſewhere, to the Collector, &c.” of the Port where the Seiſure was, or other 
Perſons near, to make an Appraiſement. M. P. Ex. 139, 216. 

The e ſhall be, made by two or more upon Oath. M. P. Ex. 
240, 218. 

Afterwards, the Writ ſhall be returned with an Indenture n contain- 
ing the Name of the Seizor, and the Time, and Quantity of the Goods ſciled, 
which being regiſtred by the Regiſter of Seiſures in the Port of Londen, ſhall 
be returned to L* Office, out 5 which the Writ iſſued, and the Goods ſhall 
be proclaimed in Court. M. P. Ex. 140, 248. 4 

n the mean Time an Information ſhall be filed, having the ſame Day with 
| the Writ of Appraiſement, at the Suit of the Officer who ſeiſes, and being 
ſigned by a Baron, ſhall be inrolled with the Writ, Indenture and Proclams 
tion. M. P. Ex. 141. 
If no Claim be entred within eight Days, if the Seiſure was in the Port 
V | of London, if in another Port within 14 Days, after the Proclamation made 
MK and a Rule for it entred upon the Indenture, the Goods are condemned, and 
=. | the Seizor ſhall make a Deber, and thereupon pay a. Moiety of the april 
Value into the Excbeguer, whereupon the Goods ſhall be delivered to hun 
by Order of the Commiſſioners of the Cuſtoms, M. P. Ex. 141, 143. 
If upon Proclamation any one offers more than the appraiſed Value, bi 
Name fhall be recorded upon the Indenture, and charged with the Sum of- 
fered ; and if there be no Claim, he ſhall have a Writ of Delivery ſigned by 
a Baron, paying a Moiety into the Exchequer, and a Moiety of the Appraiſe 
ment and the Sum advanced, to the Seizor. M. P. Ex. 142. 


(D) Reſtraint of Trade. 
00 I 0 ty the King's Charter. 


80 

n dure  * F Ring by his cannot make a Total Reſtraint of Trade, i C. 
8.) 15 atent wil be void. 3 Mod. 138% ii Q 
Thy e to Na or Randes Ge, 11 Co. 87. . Cuſt, 
„eee (P43 6... 5 : W Ve 


TX & D E. 


, Tho! it be the Trade of a Merchant, or a Mechanic Trade. - 1 Nol. 4. 


And therefore, the King by his Patent cannot reſtrain . That he ſhall 
19 trade by Sea. 1 Rol. 4. 


ar Fe he grant to an Abbe That he alone ſhall have ſuch a Port. 


8⁰ PA King by his Charter cannot make a Grant, That none ſhall uſe his 
Trade within ſuch a Town, unleſs he be free of the ſame Town. - R. 8 G. 
125. 4, Adm. Lut. 564. Vide in By-Law, (B. 3.) 

That none practiſe Phyſick without a Licence from the College of Phyſi- 
cians, unleſs it was confirmed by Parliament. Per 2 J. 1 Rol. 2 Vide in 
Phyſicians, (A 


) 
That all ſweet Wines imported into England be landed at Southampton, 


and not elſewhere. 2 Rol. 114. 
That all Merchandizes imported into ſuch a City, be left at the Guild-ball 
there for 40 Days. 2 Rol. 113, &c. 

That ry ſhall uſe a Trade, unleſs he be a Member of ſuch a Corporation 
Dub. Hard. 5 5. 

80 the King by his Charter cannot grant, That ſuch a Corporation, &c. 
ſhall uſe a Trade at ſuch a Place, excluſive of all others not free of the ſame 
Corporation. Dub. 3 Mod. 127. R. Hard. 108, 9. Dub. Comb. 53. R. 
un. 361. 

Or, That ſuch and ſuch deal in ſuch and ſuch Commodities excluſive of 
others. 2 Rol. 174. J. 45. Vide Poſt, (D. 4 


That . ſhall have the Sole Printing of Bonds, Ge. which others printed 
before, Semb. 3 Mod. 77. 


That only 100 Perſons ſhall trade there. 1 Rol. 4. 
That the Maſter Wardens and Fraternity of Trinity Je in Ireland ſhall 


have the Sole Buying and Selling of Merchandizes imported into the City 
of Dublin. 2 Rol. 113, 


That if any trade to the Canaries without Leave of ſuch and ſuch Per- 
L Ship and Goods ſhall be forfeited. R. 1 Sid. 441. 1 Mad. 18. 
1e. 47. 

That a Corporation ſhall have the Sole Trade to the Eaft-Indjes, tho' it 
be a Country o Infidels. R. cont, 3 Mod. 127, Skin, 132, 165, 197, 223. 
Vide Infra. 


So the King by His Charter cannot make a Monopoly. Vide Poſt, (D. 4. ) 


But where a Place for Trade is diſcovered with the great Peril of any Per- 


ſons, the King may grant to them the Sole Trade there As, the Trade to 
Greenland, Adm, 1 Rol. 5. 

The Trade to the Ea/t-Indies, to the Eg dia Company only. D. 
2 RI 115. Semb. 1 Ver. 130, 307. 2 Ca. Ch. 16g. R. cont. as it ſeems. 
we 33s 361. R. acc. 36 & 37 Car. 2. Tip 132, 165, 197, 223. 
127, 


,.>0.the King by his Charter cannot im 


poſe the Forfeiture of Goods upo 


rerogatzve, (D. 38.) 


f by br cannot. Ea the Importation of Goods except at ſuch a Port, 
I, 


(b. Rn By By-Law, or Cultom. 
(c = 5 * for the Total Reſtraint of Trade will be void. J . By-Low, 


d Cultor-which makes a Total Reſtraint of Trade will be vid: As a 
ben that be ſhall not uſe a Trade in fuch « City, Se. unleſs it be found. 
T , 


— of a Regulation of 'T rade. 1 Ver. 307. Semb. 1 Vent. 47. 2 : 
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his Trade i in a Particular Place, he ſhall be bound by it: As, if a Man in Con- 


firſt. Price, he will not uſe his Trade afterwards in the ſame Town in the 


| * 13. 2 Rol. 201. 


TR ADE. 


ed upon ſome Conſideration. Mo. '342, Si. 111, R. 2 Lev. 210, N 80 
3 Lev. 241. in a 


So a By-Law, that he ſhall not uſe the Trade of a Taylor, &c. wWithont ſider 


. Licence, &c. does not extend to him who makes Veſtments for A. and his 242. 
Family, as a Servant, in his Houſe. R. 1 Rol, 4. '.M 


But a Cuſtom, which reſtrains Trade ſub Mods, may be good: And there, Al. t 


fore, the Cuſtom of Foreign bought, and Foreign fold, whereby a Man tg 


free of a City, &c. will be reſtrained from buying or ſelling T2 to other 


Foreigners within ſuch City, &c. is good. Dy. 279. b. R. Jon. 162 


Adm. 2 Nol. 202, J. 45 B 
A Cuſtom that none ſhall uſe a Trade there, unleſs he be free of the Guilt notw 
R. in London 8 Co. 125. Dub, whether good in another City, 1 Sel, 2g, A 
"Med. Ca. 21. Vide By-Law, (B. 3.—C. 3.) Vill 
. "So a Cuſtom, that none ſhall uſe the Trade of a Dyer in uch a Tony A 
without the Licence of the Archbiſhop, will be good. 8 Co. 125. reſtr; 

So a Preſcription, That none in the Vill of DB. who holds of the Ma A 
of D. ſhall bake elſewhere than at ſuch a Bakehouſe in the ſame Tow, Badn 
will be good. Ow. 67. cont. But it is _ that the ſame Caſe was R. ar. A 
8 Co. 125. 6. Cro. El. 203. I Leo. 142. As, 
ACuſtom chat a Butcher do not ſell Fleſh i in his own Houſe upon a Market. R 
Day in a Town, where the Prior has a Market, but r. ſell * 2 Stall 0 
in the open Market, 8 Co. 127.8 1 
gf) 7 (D. 3. By Contract. W 11 
os if a Man for good Conſideration reſtrains himſelf from the Exercit a T 


fideration, that the Plaintiff would buy all the Goods in his Shop, promiſe 
that he will not afterwards uſe his Trade in the fame Shop. R. Al. 67. R. 
Ney 98. R. 2 Rol. 201. h 

Or, that he will not uſe his Trade afterwards i in the ſame Street in Lala 
R. 2 Cro. 597. Per Rall, Sti. 311 
So in Conſideration, that the Plaintiff bought his decayed Wares at the 


Country. R. per 3 F. and aff. in Error 2 Cro. 596. 1 Rol. 16, J. 5. 


80 in Conſideration, that the Plaintiff had married his Daughter. R. ad 
* in Error, 1 Rol. 17. J. 5. Al. 67. Sti. 111. 

So, in Conſideration that he took his Houſe for 2 1 Years, that the Defend 
will not ſuffer the ſame Trade in the next Shop during the Term, 1s good, 
2 Cro, 326, 2 Bul. 136. 
. But. a Promiſe, or Obligation, which binds any to a Total Reſtraint d my 
his Trade, is unlawful and void. Adm. 2 Cro. 596. A, 
As, an Obligation, that he will not afterwards uſe the Trade of 2 Dye. 
2. H. 5. 5. 

So an Obligation, that he will not boy Sheeps- Trotters of any Perſon, = 


whom the Obligee deals or ſhall deal, or of more Perſons than he buys of; * | 
for this may amount to a Total Reſtraint of his Trade. R. in B. R. J. 80 
S a and Har vy, Sho. 2. : | King 

So an Obligati romiſe, which reſtrains the Total Uſe of his Trad 27 
for four Years, ill be void. | Vi 


« Tho! it be only in three Counties. Ow. 143. Wb. 
Or, that he ſhall not uſe his Trade for four Years i in hunde. B. 
my. Rnd wa R. Ow. 143+ | | 
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- $0 an Obligation, or Promiſe, which reſtrains the Total Uſe of a Trade 
in a Particular Place, is void, unleſs it appears to be made upon good Con- 
ſaderation. Per Holt, inter Thompſon and Harvy, Sho, 2. R. 2 Leo. 210; Mo. 
242. 3 Lev. 242. ne GEE 3 
So, if it reſtrains the Total Uſe of Trade, tho' it be upon Conſideration. 
44.67. | 37 


(D. 4.) Monopoly. 


By Sr. 38 Ed. 3. A Merchant may freely deal in all Manner of Merchandize, 
notwithſtanding any Charter. 2 Rol. 174. J. 45, 50. | 

And therefore, every Grant of the King, which tends to a Monopoly, 
will be void by the Common Law. 1 Rol. 4. 1 

A Monopoly is, when the Sale of any Merchandize, or Commodity is 
reſtrained to one or a certain Number. 11 Co. 86. 5. 

And has three inſeparable. Conſequents: The Increaſe of the Price, The 
Badneſs of the Wares, The Impoveriſhment of others. 11 Co. 86. 5. 

And therefore, every Grant, which tends to a Monopoly, will be void : 
As, if the King grants to A. the Sole Making of Cards, &c. for 21 Years. 
R, 11 (Co. 86. 8 Co. 125. 4. | 

Or the Sole Making of Ordinance for Battery in the Time of War. Godb. 
254. 2 | 

"That he alone ſhall carry Ker/yes out of the Kingdom. Godb. 254. 

Or, 2 have the Sole Importation of Cards into the Kingdom. R. 
.11 Co, 88. | 64 e 

That Goods ſhall not be imported but at ſuch a Port. 2 1n/t. 61. 

So by the St. 21 Fac. 2. All Monopolies, and all Commiſſions, Grants, 
Licences, Letters Patent, &c. to any Perſon, Body Politick, &c. for any 
= Buying, Selling, Making, Working, Uſing of any Thing, &c. ſhall be 
void. | 8 
And any grieved, &c. may have an Action on the Statute in B. R. C. B. 
or Exchequer, and recover treble Damages, and double Coſts. | 

do all Monopolies are contrary to Magna Charta. 2 Inſt. 63. 

But by a Proviſo in the St. 21 Jac. 2. It ſhall not extend to Letters Patent, 
Sc. heretofore made for 21 Years, or hereafter to be made for 14 Years, for 
the Sole Working or Making of any new Manufacture, to the firſt Inventor, 
Ee. ſo as not contrary to Law, or miſchievous to the State, or generally in- 
convenient. | 
And any Grant to a City, or Corporation, or to any Company, &c, of 

Occupation, Myſtery, &c. for the Maintenance or Ordering of Trade : 
AndLetters Patent made or to be made about Printing, Making of Gun-pow-. 
der, Ordinance, Shot, or of any Office not decried by Proclamation, ſhall be 
of the ſame Effect, and no other, as if this Act had not been made, 

And this Act ſhall not extend to Letters Patent, Grant, &c. about Allom, 
a Allom Mines, or to the Fellowſhip of Hoaſtmen at Newcaſtle about ſelling, 
dea-Coal or Pit-Coal, &c. or to Licenccs for keeping Taverns, or ſelling 
1 mes, or the Patent to Sir Robert Manſell about making Glaſs, or to Abra- 

n Baker about Smalt, or Lord Dudley about Caſt- Works. 

x; ® there may be Letters Patent for 14. Years to the firſt Uſer within the 
$dom, tho he did not invent, but diſcovered it in Foreign Parts. Per 


2 J. Sal. 447. 
Vide Ante, (B.) 


D. 5.) Re- 


/ 
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=. 00. 5.) Reſtraint by Statute. | 


b. 5.3 80 by the St. 5 Eliz. 4. None ſhall uſe a manual Occupation, C. bot 


If he have not then uſed by him, but then uſed within the Realm, unleſs he ſhall be A 


ook gg brought up therein ſeven Years, as an Apprentice, nor ſet any to work i 8 
Who are ſuch Occupation, unleſs he have been an Apprentice, Sc. on Pain to lo 4 
within the for every Default 40s. for every Month. 


And this Statute reſtrains the Uſe of any Trade, without being an th 
tice for ſeven Years, which was then ute, or is mentioned in the per 
8 Co. 129. 6. Sal. 611. 

As a Draper. Hard. 54. 2 Keb. 403. R. Sti. 223. 8 

Iron-monger. R. — bot 316. ſh. 


Soap-maker. Hurd. N | in 
Knife-haft- maker. 5 4. an! 


Brewer. R. 8 Co. 129. 5. 2 Cr. 198. 1 Bol. 10. Dub. 2 Ru. ns ſai 


it be in London, Pal. 543 poi 
Baker. R. Ao. 886. He. 183 2 Rol. 376. | Ind 
Taylor. D. 1 Lev: 243. | 
Upholſter. Dub. 1 Rol. 10. 2 Bul. 191. R. r Lev. 243 Sal. 611, Ac 
Point- maker. Cro. Car. 516. in 
Spurrier, R. 2 Cro. 179. Cit 
Tiler. 4 Mad. 145. | | | to 
Feli-monger. Sal. 61 1. — Cit 
Barber. R. 1 Lev. 87. 2 Lev. 206, 
Cook. 8 Co. 129. b. ( 
And a Perſon end uſe a Trade, within the Reftraint of the Statute, to / 
which he does not ſerve as an Apprentice for ſeven Years ; tho” he be a Free- rou 
man of the City of Lindon. R. 1 Sand. 311. 4 an 
Tho' he be an Alien, or Denizen. R. Hur. 132. | : Pea 
'Tho' he have ſerved as an Apprentice to another Trade. R. Sto, 260, for 
Cont. 4 Leo. 9. 2 Bul. 190. Sal, 
Tha' ſhe was a Widow to a Tradeſtnan within the Statute, for that dos þ 
not make her an Apprentice. Ney 5. Except where the afliſted her Hulbad the 
ſeven Years; Carth. 163. Car 
Tho! he ſerved beyond Sea for ſeven Years, if he was not bound by bier B 
ture. Per Holt in Surry, 10 W. 3. Sul. 6. the 
Tho' he alledge a Cuſtom to excuſe him. Dub. Pal. 542. Caſe 
So a Perſon, not Apprentice for ſeven Years, cannot etnploy others, who 7 8 
have ſerved ſeven Yeats, in the exerciſing of the Trade, for that is Uſing d ra 
r R. Sho. 241. 3 Mod.” 3¹5. Per 3 J. Dub. cont. dal 616 * 
"Nor aſe the Trade for bitaſelf. Per Ft, Carth, 163. vid: Poh 0.60 8 
But the Sr. 5 Eliz. 4. does not cities to Employments which do not . char 
quire Skill : As, to a Fippin-Monger,, or Coſter-monger. R. 2 Bu. 19% * 
1 Rot. 10. Dub. Sal. 611, 1 Vent. 326, 346. 2 Lev. 206. | 851 


Or a Hemp - dreſſer, 1 R. Co. Gar. 499. Sal. 611. 
Gardener. 1 Vent. 2 Bul. 1917. | 
Sd he is not within tits, if be ſerved ſeven Years as an Apprenice 

tho' never bound by Indenture. Sal. 613. 3 1 
5 ſerved ſeven Years, out of the Kingdom, if bound by Indenturt. 

I Sal. 6 
If a Wife has afliſted her Huſband in his Trade ſeven Years, ſhe may ft 


ir after Ris Death. So. 242. If 


1 


— DP K * 


If the Maſter, to whom the Apprentice ſerved, uſed ſuch Trade, tho' ano- 
ther Trade was his Principal: As, if a- Mercer ſells Hats, his Apprentice 
Hall uſe the Trade of an Hatter. Sho. 242. | | 

So, it does not extend to him, who uſes a Trade for his private Family : 
As, if he has in his Houſe any one who acts as a Brewer, Baker, Taylor, &c. 
for his private Uſe. R. 8 Co. 129. . R. 11 Co. 54. 4. Cro. Car. 499. 
Acc. Carth. 163. N 

So the Statute does not abrogate the particular Cuſtom of a Town, Gc. As, 
that the Widow of a Trader ſhall uſe the Trade of her. Huſband, Cc. Cartb. 
163. 


* 


By the S. 5 Eliz. 4. All Penalties in that Act not otherwiſe diſpoſed of (0. 7.) 
ſhall be, one Moiety to the King, the other to ſuch as will ſue for the ſame 8 
in the Queen's Courts of Record, or before Juſtices of Oyer and Terminer, or fender. 

any other Juſtice, by Action of Debt, Information, or otherwiſe: And the 
{aid Juſtices or any two (one being of the Qyorum) and Mayors, &c. of Cor- 
porations may hear and determine all Offences againſt the ſaid Statute on an 
Indictment in the Seſſions of the Peace, or an Information, &c: 

Provided, All Amerciaments, Fines, Forfeitures for any Offences in this 
Act, within a City or Corporation, ſhall be levied, &c. by ſuch Perſon with- 
in the City, Cc. as ſhall be appointed by the Mayor, &c. to the Uſe of the 
City, Cc. in ſuch Manner as any other Amerciaments, &c. have been uſed 


to be levied, Cc. by Reaſon of any Grant or Charter, Cc. to the ſame 
City, Sc, | 


And therefore, an Indictment hes for uſing a Trade contrary to the Statute. 

Or Debt, or Information qui tam, G&W. F:. Jaya \ 

And an Indiftment, or Information lies in the Seſſions of the City, Bo- 
rough, &c. as well as of the r tho by the St. 31 El. 5. Suits for uſing 
an Art wherein not brought up, Sc. ſhall be in the Quarter-Seſſions of the 
Peace, or Aſſiſes of the County where the Offence committed, or Leet, &c. 
for it is added, and not elſewhere out of the ſaid County. R. 2 Keb. 403. R. 
Sal. 370, Mod. Ca. 220. *. 

And an Information qui tam, &c. lies, tho' the Forfeiture be given to 
= 9 ; for that only ſhall be intended of the King's Part. R. Cro. 

r, 310. | | | e 

But Debt does not lie upon this Statute in the Courts of Vgſiminſter, unleſs 
the Offence was in Middleſex. R. Hob. 184. But Mo. 886. reports the ſame | 
Caſe cont, Semb. acc. Sti. 223. Vide Action upon Statute, (D.) ; 

So the Inditment, Sc. is not ſufficient, if it does not alledge, that the 
Trade was uſed 5 Eliz. R. Pal. 528. Sal. 611. Semb. cont. for the Court 
may take Notice, that it is an antient Trade. 2 Rol. 356. 

If it be a Trade named in the Sr. 5 El. 4. it ſhall be intended then uſed, 
tho' not ſo alledged. 4 Mod. 145, 6. | ; 

Who may take or ſhall be bound Apprentices, and how puniſhed or diſ- 
charged, Vide in Juſtices of Peace, (B. 53, &c.) 


Vide more concerning Trade in Action on the Caſe for Deceipt, (A. 7.)— 
r, (B. 3.—C. 3.) — London, (N. 6, &c.) —Merchant.— Navigation, 
(I I, &c.)—Prerogative, (D. 38.)—Scotland, (D. 7.) 34 


TRANSPOSITION OF W 


ORDS. 


T R A VBR R Ss 
7 ide Indifiment, (L. — Tufbices of Peace, ( D. 13. )—Plads, 


G. I, &c. 17, &c.)—Prerogative, (D. 83, 84. „ euer, 0 2 
0 ſus 
T R B A S O N. "D 
to 
Vide Admiralty, (E. 2. COR (M. 1.) — Fur feiture, (B, „ Of 
0 * —Jiulices, (K. 1, &c.— L. 1, &c.—N. 1 25 "I: = 
9. of Peace, (B. 2. EET. fi 28.) 
Take, (A. 3 J—Ulagary, (D. 1 * | of 
87. 4 
TREASURE TROVE & 
ol Vide Officer, (. 9. . ie, (G.) 0 
80 
T R E A 8 U R E R ws 
(0) 
Toꝛd High Treaſurer. Sh 
Vide Courts, (D. 8 J—Teftices, (K. 8 .)—Offeer, (E. 1.) — 
| 5 Ve 
Treaſurer of a County. 
Vide TFuſtices of Peace, (B. 70.) 
: It y 
| Vide Biens, (H.)—Copybold, (K. 7.) = 
n ZN. 
„ e 6. bt 
5 
By 
* R E 8 P A + 8. <þ 
By 
(A) Lreſpaſs ; What ſhall be. . a 
(A. L) To Goods and Chattels. Sy 
RESPASS is a Wrong done to the Perſon, to the Goods and Chate NL 
or to the Lands and Tenements, of another Man. bn Ware 
Treſpaſs to the Perſon, may be by Menace, Aſſault, Battery or Mop" e 21.4. 
Of which Vide in Battery, (A. B. C. D. E.) Nun 
Or by falſe Impriſonment. Of which Vide in Impriſonment, L. 2.) de N. $h; 


It will be a Treſpaſs done to another, if a Man wrongfully ales 
Goods and Chattels of another; As, if he takes his Horſe, Ox, or oth 
us, or Jive Chattel. F. N. B. 25 M. F we 


3 


G. 


T RESP AS 8. 
So, if he takes his Furniture, or other dead Chattel. 
As it lies de Navi abductd. F. N. B. 87. J. | 
8o, if he takes Cattle or Goods that belong or have Relation to another 
Thing: As, it lies de Pullis Eſper vor ſuorum in tali Boſco ſuo nidifican', F. 
B. 86. L. 7 2 | | 
Wo Doves taken out of his Dove-houſe. F. N. B. 88. J. 
De Leporibus, Phaſianis, Perdicibus, Cuniculis, &c. in Warrennd vel Clau- 
ſo ſuo captis et aſportatis. F. N. B. 86. M. 87. A. | 
De Feris in Parco ſuo captis et aſportatis. F. N. B. 87, A. But this ſeems 
to be by the &. V. 1. 20. 2 Rol. 550. J. 46. | 
Of Fiſh taken. 5 Co. 34. 4. Playter. 
80 it lies de Uxore abductd cum Bonis Viri. F. N. B. 89. O. 
Of a Servant taken away, cum Bonis Magiſiri. 2 Rol. 5 5 1. J. 34. 
8o it lies of Charters taken, tho' they concern the Freehold or Inheritance. 
Of a Bond, or other Writing taken. 2 Rol. 557. l. 40. 5 | 
So it lies of 100 Shillings of his Money in Pecunia numerata. F. N. B. 
879, M. 
of Timber. F. N. B. 87. D. 
80 de Catallis Felon taken by the Sheriff. F. N. B. 91. F. 
Of Goods wrecked taken before Seiſure. F. N. B. 91. D. 
Of Goods waived or ſtrayed, before Seiſure. F. N. B. 91. B. 
So Treſpaſs lies for an unlawful Diſtreſs of Goods. F. N. B. 
For Goods taken till he make Fine, Releaſe, Sc. F. N. B. 
For Goods deſtroyed ; As, a Mill-Stone broken. F. N. B. 8 
Sheep driven by a Dog, ita quad deteriorat ſunt. F. N. B. 8 
Hogs driven ita quod interierunt. F. N. B. 89. L. 
Of Hay or other Goods burnt. F. N. B. 88. NM. 
Veſtment ſpoiled by throwing Wine upon it. R. Ney 48. 


(A. 2.) To Lands and Tenements. 


It will be a Treſpaſs, if a Man wrongfully enters the Houſe, Lands, or Te- 
nements of another without his Conſent: And therefore Treſpaſs lies de Domo 
Jud frafid. F. N. B. 87. D. | LEE: 

De Clauſo ſuo fracto. F. N. B. 88. K. 91. J. 

do a Treſpaſs may be to Lands or Tenements by Entry into his Poſſeſſion. 
F. NM. B. 92. A. B. 2 Rol. 555. X. . 

. N * down, ſpoiling, eating, &c. his Hay or Corn. F. N. B. 87. 

By cutting down Trees, &c. F. N. B. 87. G. 

y Hunting in his Cloſe: F. N. B. 87. A. 5 

By breaking Ditches or Hedges. F. N. B. go. K. 
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By throwing down, or diſturbing the ſetting up of, his Fold. F. N., B. 91. . 


By breaking up a Pond. F. N. B. 87. L. : 
80, if a Man enters and does Damage to another, tho' he does not keep 
the Poſſeſſion: As Treſpaſs lies quare Domum wel Clauſum fregit. 

80 Treſpaſs lies for a Wrong to Lands contrary to a Truſt repoſed in him: 


* if a Leſſee at Will cuts down Timber, or commits voluntary Waſt. Co. 
'37+4, R. Sav. 84. 


So Treſpaſs lies for a Wrong to his Liberty or Privilege in Land : As Quare -—7 "7 


Warremam ipfus A. intravi icenti | cules, 
+81 t, & fine Licentid fugavit, et Lepores, Cuniculos, 
Pofans, ſeu Perdices cepit et aſportavit. F. N. B. 86. M. : N 
Io eparalem vel liberam Piſcariam ſuam fregit, et piſcalus eft, &c. 
. 342. 4 Med. 186, F. N. B. 87. G. Vide Piſchary, (A.) 


—f (4.30 
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(A. 3.) General Win 


80 Treſpaſs lies for a General Wrong done to another : As, if a Man takes T 
the Servant of another out of his bes and keeps him. R. 2 Rol. 556 1 
J. 15. F. N. B. 91. J. | 
If A. reſcues a Man out of the Hands of an Officer, who arreſted him fer be 
me, for he was my Servant for ſuch Purpoſe. R. 2 Rol. 5 56. l. 25, Hy, f 
1 , 
If he builds a Tolbooth upon my Land, without ſaying, Clauſum fre 
K. 2 Cro. 122. 4 
So, if a Miller takes Toll of him, who ought to be free of Toll; for it i 
tantamount to having taken his Corn. 2 Rol. 556. J. 10. th 
| If he beats the Servant of him, who ought to have Toll, and obſtructs his G 
Taking of Toll. R. 2 Cro. 122. 
So Treſpaſs lies for tak ing a Son and Heir and * him, or a Daugh- T 
ter and Heireſs, F. N. B. go. H. j- bi 
Of a Canon or Monk out of a religious Houſe, . N. B. 90. G D 
Of a Priſoner taken in War, or of a Villein, F. N. B. 88. A. 91 E. f 
(8) By whom it lies. 7 
l 
(B. 1 .) Treſpaſs guare Clauſum Heki. ' | 
| 2 
* 2 La RESPASS, quare Domum, or Clauſum, fregit, lies by him who ha | 
Jake the Poſſeſſion of an Eſtate of Freehold, or Inheritance, or by Leale fo 
Years, or at Will, 2 Rol. 551. J. 47, 54. 
So Tenant at Will may have Treſpals againſt him who ouſts him. Sent, 5 
2 Rol. 551. J. 45. = 
| So Tenant by Sufferance may maintain Treſpaſs againſt a Stranger. 2 Rs 
551. J. 42. 
So, it lies by him, who has only Vefturam Terre. Co. i APY b. R. M. 15 
302. | 
Or Herhagium Terra. Co. L. 4. l. 2 Rol. 549. 1, 20. Dy. 285. Ot " 
3 Lev 213. K. acc. Cro. El. 421. hi 
So by a Leſſee of the Paſture of ſuch a Cloſe. R. 2 Rol. 549. J. 25. II. | 
302. 
By a Grantee of Underwand, tho' the Soil does not thereby pals. RC re 
El. 413. Mo. 355. 
By a 2 or Leſſee of the King de Exitibus of one outlawed. 3 La, 
213. Mo. 302 W 
But a Commoner ſhall not have Treſpaſs quare Clauſum fregit. Cra. B * 
421. N tra 


Nor he who has a Warren in Land. Cro. El, 421. 


(B. 2.) What ſhall de a ſufficient Poſleſſion. 


If a Man has Poſſeſſion only as Leſſee for Years, or at Will, it is 1015 
5 * Tre againſt a Rune 2 Rol. . 4. 47, 54 
te, I 
So, f. a Stranger does a Treſpaſs to a Leſſee at Will, which prejudices | 
| Land the Leſſor may have Treſpaſs againſt him for the Damage to. the ro 
o the Poſſeſſion of the Leſſee 1 Is his Poſſeſſion. 2 Rol. 551. l. 49. 90 
2, | | 


5 e 8. 
80, if a Leſſee at Will commits voluntary Waſt, the Leſſor may maintain 


Treſpaſs againſt him; for that amounts to a Determination of the Will. Co. 
L. 57. 4. 1 Rol. 860. J. 50. 

If he dies, and his Heir enters, the Leſſor ſhall have Treſpaſs againſt him 
before Entry. Co. L. 62.6. Cart. 66, 7. 

So a Copyholder who is only Tenant at Will ſhall have Treſpaſs for Trees 
cut upon his Land. 2 Rol. 551. J. 50. 

So an Intruder upon the King's Poſſeſſion may maintain Treſpaſs. 


Al. 7. | 
A 34 a Diſſeiſee ſhall have Treſpaſs againſt a Diſſeiſor, without Re- entry, for 


the firſt Entry; for the Diſſeiſee was then in Poſſeſſion. 2 Rol. 5 53. I. 50. 
Co. L. 257. 4. ä 6 

80, if Yi Eſtate determines, whereby he cannot re-enter : As, if he was 
Tenant pur autre Vie, Fc. he ſhall have Treſpaſs for the whole Time with 
a Continuando againſt the Diſſeiſor. 2 Rol. 5 50. l. 15, 20. | 

80, if a Diſſeiſee re-enters, he ſhall afterwards have Treſpaſs againſt the 
Diſſeiſor with a Continuando for the whole Time of his Poſſeſſion. 2 Rol. 
550. J. 10. 554. J. 35. Co. L. 257. a. | 

Or againſt a Stranger for a Treſpaſs done during the Diſſeiſin; for by Re- 
entry he reveſts the Poſſeſſion in himſelf ab Initio. 2 Rol. 554. J. 39. 
So againſt a Leſſee, Donee, or Feoffee of the Diſſeiſor. R. 2 Rol. 554. 
. 45, Cont. 11 Co. 51. R. Mo. 461. | | 
If a Man ſells his Land, he ſhall have Treſpaſs for a Wrong done before. 
2 Rol. 569. J. 20. | 


(B. 3.) What not. 


But a Plaintiff cannot maintain Treſpaſs quare Clauſum fregit, if he has 
not actual Poſſeſſion, tho' he has the Freehold in Law: As, an Heir ſhal 
not have Treſpaſs againſt an Abator. 2 Rol. 553. I. 45. 

If a Wife, Tenant for Life, leaſes for Years and dies, the Reverſioner ſhall 
not have Treſpaſs againſt the Leſſee before Entry. 

Nor the Heir, if an Huſband, ſeiſed in Right of his Wife, leaſes, and then 
the Wife dies. 2 Rol. 552. l. 3. 9 

So, if the Heir enters upon an Abator, he ſhall not have Treſpaſs againſt 
him, for the Wrong before. 2 Rol. 554. . 17. | 

So a Diſſeiſee ſhall not have Treſpaſs againſt a Diſſeiſor for the Conti- 


nuance in Poſſeſſion, before his Re- entry, except when his Eſtate is determined, 


ſo that he cannot re-enter. 2 Rol. 550. l. 7, 553. J. 52. 
Tho” his Entry be toll'd by his own Act. 2 Rol. 5 50. l. 25, 30. 
So before Re- entry a Diſſeiſee ſhall not have Treſpaſs againſt A. for a 
Wrong done after the Diſſeiſin. 2 Rol. 5 54. J. 2. 
So a Bargainee ſhall not have Treſpaſs before Entry, tho' the Poſſeſſion is 
transferred to him by the Statute. Cart. 66. 


(B. 9 What ſufficient for Goods. 


1 not only he, who has the Property, but alſo he, who has the Poſſeſſion 


. 25. 


$o a Leſſee of Cattle for a Year, for compoſting his Land, ſhall have Treſ- 


Fs againſt a Stranger. 2-Rol. 551. J. ao. ER 
2 F N Leſſor himſelf, if he takes the Cattle within the Year. 
R .. 7 | | 

"REY" e 80 


Goods, ſhall maintain Treſpaſs for the Goods: As, if a Man has Cattle 
to agiſt, he ſhall have Treſpaſs againſt him, who takes them. 2 Rol. 551. 
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So a Bailee of Goods awarded. 2 Rol. 551. l. 3114. 
So a Bailee of Goods pledged to him, if a Stranger takes they, 
20 H. 7. I. a. 
So, i a Stray in the Manor of B. be taken within a Year by a Stranger 
B. ſhall have Treſpaſs. 20 H. 7. 1 
So, if a Man tales the Goods of B. who afterwards grants them to an 
yet B. after the Grant ſhall have Treſpaſs for them. 2 Rol. 5 57. I. 52, 
If a Man ſells Goods at London to A. in York, A. ſhall have Treſpaſß be. 
Fore actual Taking; for the Poſſeſſion is immediately in him. Lat. 214. 
So an Executor ſhall have Treſpaſs for the Goods of his Teſtator, the he 
does not fay, that they were taken out of his Cuſtody ; for the Poſleſfion Upon 
the Death 27 his Teſtator is veſted in him. Per 2 J. 2 Co. 113. 
So Treſpaſs lies for Goods taken r Delivery by Replevin. 2 40 56g. 
% 4% 3% | 
Or after Retaking by the Owner. 2 Ral. 569. J. 25. 
Or after his Leaſe, or Intereſt, determined. 2. Rl. 569, J. 30. 
If Treſpaſs be done to Goods in the Hands of a 3 Treſpaſs lies by 
| the Bailee. 2 Rol. 551. J. 31. 
And alſo = Bailor, and be, who firſt recovers, ſhall have the Damage. 
2 Rol. 569. 
80 Treſpaſs lies by a Sheriff for taking Goods in his Hands upon Exccy- 
tion before Sale. 
Tho' the Taking be by the Defendant himſelf os whom the Er- 
ecution was. R. Cro. El. 639. 
So Treſpaſs lies for the Maſter of a Ship, who had the Poſſeſſion and wa 
taken for the Voyage, for a Detainer of it. R. 1 Sal. 11. 


So Treſpaſs lies for Goods taken; tho' they are afterwards altered in ( 
Form. | | 8 
| <A ano 

(B. 5.) General Treſpaſs, by whom it lies. af 

2R 

So Treſpaſs lies by the Party to whom the Wrong is done. U 
Tho' the Damage to him be only by Conſequence : As, it lies by an Hu- the 
band alone for the Battery or Threatning of his Wife, per quad Conſortium ant Mat 
fit, or Negotia infefia reman', &c. Vide in Battery, (A.) I 
So it lies for the Battery of a Servant, per quod Servitium amiſit. Tres 
So it lies by a Maſter for the Battery of his Servant, per. quad, Ec. after the I 


Death of the Servant. 2 Nol. 568. J. 42. 
By an Hufband after the Death of his Wife, for taking away his Wi 
with the Goods of her Hufband. 2 Kol. 569. /.12. 
Or after a Divorce. 2 Rol. 569. J. 10. 
So by the St. 4 Ed. 3. 7. An Executor or Adminiſtrator ſhall have Ire 
paſs 175 Prejudice to the Fregurly of the Teſtator. Vide in Adminifiratin, 
(B. 1 
And by the S. 25 Ed. 3. 5. The Executor of an Executor. 
But Treſpaſs does not lie for a Battery, &c. to the Perſon of a Teſtator, . 
his Executor or Adminiſtrator. Vide Adminiſtration, (B. 13.) 
Nor by an Huſband after the Death of his Wife, for a Battery to de 
Wife; for ſhe muſt join. 2 Rol. 568. J. 50. 
Nor by a Father for the Battery of his Son. vo. El. 55. R. Roy. 9 
Mont. & Athins cont. | 
Or the Impriſonment of a Son or Daughter. R. Cro, El. 20 
Nor for taking away any Son or cer ana who 5 an Heir. * 
VI. 770. * 6 50% | 


4 


T R E S P A 8 8: 


$0, if a Wrong be done to Several at the ſame Time, Treſpaſs lies for Each 
ſeverally, for the Wrong to him; for Treſpaſs is ſeveral in it's Nature. 
3 Lev. 354. | 


) Againſt Whom it lies. 


(C. 1.) Treſpaſs Quare Clauſum fregit. 


"PRESPASS lies againſt him, who does the Treſpaſs, and all aiding, Cc. 
T for there is no Acceſſary, but all are Principals in Treſpaſs. 

80 Treſpaſs lies againſt each ſeverally, where many do a Treſpaſs ; for 
it is joint and ſeveral in it's Nature. 

So againſt A. fimul cum diverſis aliis ignotis. R. 1 Leo. 41. 

Or againſt A. ſimul cum B. & C. R. cont, by Common Law; but it ſhall 
be aided as Form after a Verdict. 1 Leo, 41. 3 Leo. 77. 

80 againſt all, who procure or command it. 4 If. 317. 

Or againft him, who afterwards aſſents to a Treſpaſs done for his Uſe 
or Benefit, tho' not privy at the Time of doing it. 4 Inst. 317. 

80, if he aſſents to the Act of his Servant in ſeiſing Goods, he will be a 
Treſpaſſer for miſuſing of the Goods in Seiſure, tho' not privy to the Miſuſage. 
R, Love 9% - - | | | 
80 Treſpaſs for a Battery in raviſhing his Wife, lies againft the Wife and 
others, for ſhe may be aſſenting. 2 Rol. 553. l. 35. Bro. Rape 2. h 

$0 it lies againſt A. who comes in Aid of B. tho' he does Nothing. 2 Nol. 
% if be commands B. to do, the' he be not preſent. 2 Rol. 555. I. 10. 

So Treſpaſs lies againſt A. if his Wife puts his Cattle into the Land of 
another, 2 Rol. 553. J. 30. 8 5 
If the Sheriff, by his Order, takes in Execution the Goods of a Stranger. 
2 Rol. 553. J. 5, 10. | 

But if a Servant puts the Cattle of his Maſter, without his Privy, into 
the Land of another, Treſpaſs lies againſt the Servant, and not againſt the 
Maſter. 2 Nol. 553. J. 25. | e 

If the Bailiff of a Franchiſe takes the Goods of a Stranger in Execution, 
Treſpaſs lies againſt him, not againſt the Sheriff. 2 Rol. 552. I. 40. 

So, if the Bailiff of a Sheriff detains in Cuſtody after a Super ſedeas, Treſ- 
pals lies againſt him, and not againſt the Sheriff. R. 2 Rol. 552. I. 45. 

So, if the Sheriff takes a Furnace; &c. fixed to the Freehold, "Treſpaſs 
= apink him, but not againſt the Party, tho' it is delivered to him. R. 
2 Rol. 5 56. J. 5o, 2 . | | 
So, if the Sheriff does not return his Writ, &c. Treſpaſs lies againſt him, 
but not againſt the Party, or Bailiff. - Vide Rerorn, (F. 1.) _ 

80, if a Man receives him, who has done a Treſpaſs, knowing him to 
have done ſo, he is no Treſpaſſor. | 5 

If a Man commits a Treſpaſs by Miſtake, or Inadvertency, Treſpaſs lies 
%anſt him: As, if a Sheriff or Bailiff takes the Goods of one, inſtead of ano- 
ther, 2 Rol. $52.26 $7720): \ | | : 

Or arreſts A. inſtead of B. 2 Rol. 552. J. 25. „ 

7, AMtaches A. by the Goods of B. or of his Maſter. - 2 Rol. 552. l. 20. 


* 


n it be by the Shewiog of the Party to the Suit. 2 Rot, 552. . 30. 


0 an Executor cancels an Obligation of his Teſtator to A. which he finds, 
olng that it is cancelled. R. a Rol. 563. l. a5. 
869 * Catile eſcape into the Land of another, againſt his Will. 2 Rol. 


So, 


1 


— 


þ 
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. leflando ſhewn to him. 3 H. 7. 1. | 
a Treſpaſſer ab Initio: As, if Lefſee at Will commits voluntary Wal. 7 
13. 6. 2 Rol. 555; L ult. R. Mo. 248. 


ST W = VS © & -B- & 


So, if the Cattle of him in Reverſion after the Death of Cefuy que u, Will " * 
&c. trefpaſs on the Corn of Tenant] for Life againſt-the Will of the Owner, | 
R. 2 Rol. 568. J. 20. 3 | | * 

80 3 lies againſt A. if Cattle in his Cuſtody do a Treſpaſs, 2 Ry * 

6. J. 20. ; 
07 againſt the Owner of the Cattle at Election. 2 Rol. 546. J. 20. Joc 

But gn does not lie againſt a Man not conſenting or aiding to it; 175 
As, if A. ſtrikes an Horſe upon which B. is riding, whereby he throyy 95 
down another, Treſpaſs does not lie againſt B. Sal. 637, 8. 1 

So Treſpaſs does not lie againſt a Lord, becauſe his Diſtreſs is unreaſonabk, 11 
or carried into another County; for by the Sr. Marl. 4. Non puniatur per N. <1 


demptionem; but there ſhall be an Action upon that Statute. 2 Inf. nog, 
106, TORT | | 

Nor by the Equity of the Statute by a Leſſee for Years againſt the Leſſo. 
20 Ed. 4.,2. 3- R. Dal. 3. q | | 

Yet it lies, if the Leſſor ſpoils, or deſtroys the Goods. 20 Ed. 4. 3.4 


(C. 2.) What Act makes a Man a Treſpaſſer ab Inti. 


So, if a Man has an Authority or Licence given him by Law, and he aby- ;. 
ſes it by Misfeaſance, he ſhall be a Treſpaſſer ab Initio: As, if a Man who By” 
takes a Diſtreſs, works, or kills it. 8 Co. 146. Vide in Diftreſs, (D. b. Jl 
If a Leſſor, who enters to view if Waſt be done, damages the Houſe : 
2 Rol. 561. 1. 27. | N bt 

Or ſtays there all Night. 2 Rol. 561. J. 27. WO IJ 
- If a "> on enters to view his Cattle, and cuts down Trees, &. * 

Co. 146. . | 
If a Purveyor, who takes my Cattle for the King's Houſe, ſells them. 5 5 

2 Rol. 561. |. 29. C * OR TER 

If a Searcher unpacks Stuffs and puts them in the Dirt, whereby they as 5s 
damaged. R. 2 Rol. 561. J. 30. Lane go. 
So, if his Servant, or Aſſiſtant, does it, without his Direction. 2 Rol. 503. * 
I. 5. Lane go. 9 R. 
If a Man enters a Tavern, and continues there all Night againſt the Wil l 
of the Taverner, 2 Rol. 561. J. 35. pion: | | 00 
If a Man will impark Goods diſtrained after Amends tendred. 2 Nu. 0 
561. J. 45. Semb. cont. 8 Co, 146. 6, | 1455 550 
If the Lord of a Manor works a Stray within the Year. R. 2 Ro 56% : 
J. 15. Videin Waife, (F.) N : * 
Or the Lord of a Fair or Market works an Horſe diſtrained for Toll 
2 Rol. 562. |. 20. 3 : fro, 
So, if the Bailiffs of a Town who by Cuſtom ſeiſe an Hide, for Non- pa. wa 
ment of a Cuſtomary Duty for Hides of all Oxen killed and ſold within the * 
Town, tan it, to prevent Putrefaction. R. 2 Rol. 562. l. 25, al 8 
So, if the Sheriff does not return a Writ where he ought, or makes à pal 
Return. 2 Rol. 563. J. 15, 20. Vide in Retorn, (F. 1, &c.) R. 
If a Sheriff, or any in his Aid, makes Replevin after a Claim of Frope- 0 
ty notified to him by the Owner. R. Mod. Ca. 68, 19. 2 wh 
If-an Eſcheator takes the Goods of one outlawed after a Writ de nn mal 


80, if a Man abuſes a Truſt or Confidence reppſed in him, be wil be 


throwing down an Houſe, cutting down Trees, Ce. Co. L. 57-4 5 


If a Shepherd kills Sheep committed to his Care. Co. L. 57. 0 g 


TT YET n 


Or for a ſpecial Purpoſe, as to plough, or dung his Land. 2 Rel. 5 56, 
J Ie a Servant or Aſſiſtant, intruſted to ſell Goods in a Shop, imbezles them 
to his own Uſe. R. 1 Leo. 87. R. Mo. 248. 

So, if a Man has Colour of an Aochorky, and afterwards it is vacated and 
declared to be null, he will be a Treſpaſſer ab Initio: As, if a Man obtains 
Judgment irregularly, and afterwards takes out Execution, the Party (tho' 
not the Officer) will be a Treſpaſſer, if the Judgment be vacated, R. 1 Lev. 
95. but Twiſd. dub. 

So, if a Man has an Authority given by Statute, and does not purſue, or 
abuſes his Power: As, if a Man having Authority by the Sr. 2 V. & M. to 
ſell a Diſtreſs for Rent, if it be not replevied within five Days after Notice, &c. 
ſells it without Notice given. Adm. 4 Med. 391. 


541 


00 When Treſpaſs does not lie. 


UT a Man ſhall not be charged in Treſpaſs for Goods, which he had 
by the Delivery of the Party himſelf, except where by a wrongful Act 
he makes himſelf a Treſpaſſer ab Initio: As, if A. delivers Goods to B. for 
Cuſtody, who afterwards will. not redeliver them, Treſpaſs does not lie againſt 
B. 2 Rol. 55 5. l. 27. 40. 

So, if A. permits his Goods to remain with B. for his own Uſe, and B. 
delivers them to C. to carry to another ROE, Treſpaſs does not lie by A. 
againſt C. 2 Rol. 555. J. 35. | 

Nor for Goods which come to him by Authority i in Law. 2 Rol. 555. J 
43. Vide Ante, (C. 2.) 

As if A. takes Goods by Delivery of the Sheriff upon a Replevin. 2 Rol. 
$85 . 45. 565. J. 45. 

6 2 them upon an Execution, tho' it be not OP made. 2 Rol. 
559. 4. 50. | 

Upon a Sale. R. 2 Rol. 556. J. 52. 

If a Conſtable takes Goods waived for the Uſe of the Owner, tho' he af. 
terwards refuſes to deliver them to him, Treſpaſs does not lie, but Detinue. 
R. 2 Rel. 555. 1. 50. 561. J. 40. 

Nor for Goods which a Man takes only for Security for the Uſe of the 
Owner : As, if Goods are thrown by Tempeſt into the Sea, and a Stranger 
takes hom, and delivers them to the Servant of the Owner for him. 2 Rol. 
J. 47. 
do the Maſter of a Barge in a Tempeſt may throw Goods into the Sea, 
for Ly Safety of the Paſſengers. R. 2 Rol. 567. J. 5. 

* for Goods, which a Man has lawfully, tho' the Poſſefion of him, 
am whom he had them, was wrongful: As, if A. takes the Horſe of 
| mus and ſells him to B. Treſpaſs does not lie againſt B. 2 Rol. 556. 

So, if a Man has Licence or Authority from the Plaintiff himſelf, Treſ- 
. 1 tor _ * — him, tho' he abuſes his Licence by Misfeaſance, 

14 

So, if a Man has Create or Authority by Law; and n 4 not . 
what he ought, Treſpaſs does not lie obs him; Aot Non-teaſance does not 
wake bim 4 Treſpa r. ab Initio. R. 8 Cv, 146. 5. 

As, if, after a Diſtreſs, the Rent or. ſufficient Amends are tendred, Treſpaſs 
146. 863 tho the Party refuſes D of the Goods diſirained. 8 . 


if a Man comes into « Tavern, or Common lun, and aſteryards refuſes * 4 
; «ing for Wine. R. 8 Co. 146. 6. . | 2 
Vor. v. 6 Y If 


3 — 
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If a Sheriff after an Arreſt refuſes Bail. R. 2 Rol. 56 1. l. 50. 562. J. 10 
Cro. Car. 196. Vide Bail, (K. 6.) = 2 Ro 
So Treſpaſs quare Clauſum fregit, or general Treſpaſs, does not lie, where By 
Damage is done to a Privilege or Liberty, which a Man has in the Soil of the ! 
another, but he may have an Action upon the Caſe: As, a Commoner ſhal Or 
not have Treſpaſs for Damage to the Soil, or Graſs. Vide in Common they 
So, 90 a Man has a free Warren in the Land of B. he ſhall not have Treſpa, 5 
for that Latibula liberæ Warrenne ſuæ profiravit, &c. per quod Cuniculi, (5; Ot 
interierunt. R. 2 Rel. 550. J. 45. | | wth 
So Treſpaſs does not lie, where the Damage accrues to the Goods by hi Com 
own Neglect or Default: As, if A. gives Licence to B. to put Hay, Er. "1 
upon his Land till it can be ſold, and afterwards leaſes the Land to C. Treſys 80 
does not lie by B. if his Hay be conſumed by the Cattle of C. for he ouglt of M 
to ſecure the Hay at his Peril. R. 2 Rol. 143, 152. BY: If 
So Treſpaſs does not lie, where the Act is not againſt the Peace, or wrong. for tl 
ful, but the Effect of Cunning or Contrivance : As, if a Man procures the If 
Servant of another to go out of his Service and then retains him, but does from 
not take him away. 2 Rol. 556. J. 17. . If 
So Treſpaſs docs not lie againſt a Servant, if he departs out of the Service R. 2 
of his Maſter. 2 Rol. 5 56. J. 20. an If 
So Treſpaſs does not lie for a lawful Act, tho' in conſequence Damage R 2 
is done to another: As, if a Man fixes a Spout. to his Houſe, which, upon Bi 
Rains, throws Water upon the Wall of another; but there may be an Adin N 
upon the Caſe. R. 2 Mod. Ca. 272. s 5 80 
So Treſpaſs does not lie for an Act which is Felony: As, for a Battery, of Land 
which the To dies within a Year, 2 Rol. 557. I. 5. Vide Action upon the 567, 

i * | | 

| 2 taking Goods, which was a Robbery ; if it appears to be a feloniou 1 
Taking. R. 2 Rol. 557. l. 10. 1 Mod, 283. 0 1 
If it appears upon Evidence, or by Plea. Semb. 2 Rol. 557. J. 10, 20; 2 Ro 
RI A oy F n wot A 
For breaking an Houſe and taking Money, for which he was convicted of 2 Ro 
Burglary. Dub. Jon. 148. 155 . If 
But, if a Man proſecutes for the Felony, and the Party is acquitted or Again 
burnt in the Hand, he may have Treſpaſs ; for he has done what the Lav l 55 
required againſt him for. the Felony, and then the Treſpaſs remains. R. B 
2 Rol. 557. l. 25. R. Jon. 150. ee Nah the 
So, if the Defendant pleads a Conviction of Felony, it is no Bar; for the R. 2 
Plaintiff was not a Party, and therefore not eſtopped by the Record, Sen 0! 
2 Rol. 557. l. 10. | + 5 tho' 
So, if he pleads a Conviction uncertainly. R. per 3 J. Jon. 147. Li. II 
1 . N F it int 
So in Treſpaſs for taking Goods, if it does not appear by the Declaration, ju 
Cc. that the Taking was felonious, the Defendant cannot ſay fo. R.! Mod. M. 


293, 2; | : Ropes 5 . 
1 80 N toe not lie againſt a Man for taking Goods, which he found: 
2 Rol. 555. J. 50. . . 
Unleſs, after the Finding, he imbezles the Goods. R. 2 Rol. 563. [45 
For throwing down a Nuſance. 2 Rol. 565. J. co, 
Jo Treſpaſs does not lie, if Cattle enter the Cloſe of another for Win 
of Repair the Fences, 3 Nl. 565. . 30. 
If a Man enters Land to drive back his Cattle, eſeaped thither for Wait 
of Fences. 36, 5.40, - 5 : gart. 
Or to drive back wild Beaſts, eſcaped for Want of Paling againſt a Fobel . 
r „ & 
| 3 


* 


Ta S-8ÞF--A- 8 8; 


Or to retake his Goods n thither by the Occupier of the Land. 
Rol. 56 5. J. 54. 
: But A 5 <4 juſtifiable to enter Land with Cattle, becauſe it lies open to 
the Highway. 2 Rol. 565. J. 47 
Or to enter to ſearch for Goods ſtolen, without Reaſon of Suſpicioa thut 
they are there. R. 2 Rol. 565. J. 15. 
Or to enter upon a Common Report that his Trees dug up are carried thi- 
ther, that not being Felony. R. 2 Rol. 564. J. 30. 
Or to enter for retaking Goods, which he, who holds them in Common 
with me, put there; for tho' a Tenant in Common may retake Goods in 
Common, when the other takes them, yet he cannot juſtify a Treſpaſs to do 
1 N. 2 Rol. 566. J. 30. 
So, if a Man impriſons me, of his own Wrong, I may juſtify the Breaking 
of Windows or Doors to get out ; for it was his Fault. 2 Rol. © = a 
If a Man by Neglect ſuffers his Houle to be on Fire, I may pull it down 
for the Safe-guard of mine adjoining. 2 Rol. 566. J. 3. | 
If a Man takes an Handful of Grain from my Heap, I may take as much 
from his Heap. R. 2 Rol. 506. J. 12. 
If a Man throws his Grain or Money to my Heap, I may take the Whole. 
R. 2 Rol. 566. J. 15. 
If Cattle or Goods are Damage: feaſant, 1 may drive or remove them out. 
R. 2 Rol. 566. J. 20, 35. R. 4 Co. 38. 6. 
But I cannot kill or damage them. 
Nor can I kill a Tumbler hunting in my Warren. R. 2 Rol. $67. . 35. 
So, if a Man ſells me all his Trees, I ſhall have Liberty to come upon the 
Land, to cut them down and carry them away, when I pleaſe, R. 2 Rol. 
67. |. 40. 
F 0 Grante of a Water-Pipe, &c. ſhall have Liberty to mend it. 2 Rol. 
567. J. 45. 
An Executor has Liberty to enter to take the Timber of the Deceaſed. 
2 Rol. 564. J. 25. 
A Reverſioner, Sc. to view Waſt, if he does not break a Door or Window, 
2 Rol. 568, J. 5. 
If Cattle, in Paſſage on the Highway, eat Herbs, or Corn * et 
"= the Will of * Owner, it will excuſe the Treſpaſs. R. 2 Rol. 5 12 


But Treſpaſs is not excuſed on Pretence of Charity : As, if a Mother enters 
1 * 1 another to viſit her ſick Daughter there, without aſking Leave. 
2 Rol. 567. J. 15. 
Or on Pretence of 8 As, for the Hunting of a Fox, or Badger. R. 
tho it be for the public Good. 2 Rol. 5 58. B. | 
| If a Man ſets a Falcon at a Pheaſant in his own Land, he cannot purſue 
i into the Warren of another. 2 Rol. 567. J. 30. 


Vide more concerning Treſp 5 in Action on the Caſe, (B. 6, )—Diſmer : 
(M. 12 J—Tuffices of Peace, ii. —Pieader, (3 M. 1, &c.) s 


T RIA B L E PLEA. 
Vide Plæader, (E. 34.—G. 7.) 


TRIABLE 188 UK 


Vide Plader, (R. 10. ) 3 


T n ws ee 


(4) The ſeveral Soꝛts of Trial. 


HEN Trial ſhall be by the Country, Vide in Enqueſt, (A. 1, &c,) 
The Antiquity, Number, Qualification, Exemption, and Challeng 
urors. Vide in Challenge, (A. 1, &c.) 
hat Proceſs there ſhall be againſt Jurors, Vide in Enqueſt, 1 Ke.) 
When Trial ſhall be by Certificate of the Ordinary, Recorder, Marſhal, 
&c. Vide in Certificate. 

Trial of a Peer ſhall be by his Peers. Of which Vide Parliament, (L. 16, 26,) 

Of Peerage, whether he be a Baron or not, ſhall be tried by the Wit 
of Summons to Parliament. Vide in Dignity, (D.) 

Trial of Antient Dennefne ſhall be by Doomſday Book. Vide in Antient 


Demeſne, wi 7.) 


of 


(A. 1.) By Record. 


A Matter of Record is of ſo high a Nature, that it ſhall be tried only by 
Rſelf. 9 C. 25. a. 31. a. 2 Rol. 574. J. 7. . 

And therefore, if to a Judgment, Statute, or Recogniſance, alledged in 
Pleading, Nul tiel Record be pleaded, it (hall be tried by the Record itfel, 
2 Rol. 574. 1. 17, 50. Vide in Record, (B.) 

So to a Recovery, or Fine. Pl. Com. 15. 4 

So to an Inditment, or Acquittal upon it. 2 Rol 574. L 11. 

So, if the Iſſue be, whether the Plaintiff be an Alien Enemy, it ſhall be 

tried by the League, which ought to be upon Record. 9 Co. 31- 4. 2 Nu. 

575. l. 50. | 
"Whether a Protection was allowed in Court. 2 Rol. 574. L 1 5. 

Whether the Defendant was committed to Priſon. 2 Nol. 574. /. 20. 

So in an Action for an Eſcape after a Cepi Curpus returned, if the If 
be, Whether he was in Cuſtody of the Sheriff. 2 Rel, 574. . 16 

Whether he was in Execution for ſuch a Cauſe. 2 Rol. 574. J. 20. 

bee he be rendred in Execution' in Diſcharge of his Bail. 2 N. 

7 $ 
Whether ſuch an One was a « Juſtice of Peace. 2 Rol. 574 . 30. 

Or Sheriff. 2 Rol. 575. l. 25. 32 H. 6. 27. 

So, Whether he was Sheriff on ſuch a Day; for the Letters patent ſber 
when he was made Sheriff, and he continues * till diſcharged by Matter of 
Record. R. 2 Rol. 575. l 30. 

. he was a Baron, Earl, &c. 2 Rol. 57 5. L 5. Vide in Digni, 
F. 1, 2. 

8 What is Matter of Record. Vide in Record, (A.) 
What will be a Material Mae, what not. Vid is Reco, 00 
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- (B) Trial by the Jultites. 
(B. 1.) By Inſpecion. 


F there. be. a Queſtion, Whether a Fine, Statute, Recogniſance, or other 


not, it ſhall be tried by Inſpection of the Juſtices, for an Act done by a Judge 
of Record ſhall never be tried by the Country. 9 Co. 30. 6. 


Nonage, if there be Iſſue upon it, it ſhall be tried by Inſpection. 9 Co. 30. ö. 
R. 2 Rol. 572. l. 10. Vi Hp 

80, in an Audita Qyerela to be relieved againſt a Statute or Recogniſance 
acknowledged in his Nonage. 9 Co. 30. b. R. 2 Rol. 572, l. 25. 573. 1. 50. 
Te. $8. 3 Mod. 229. oY | in 

80, in Error to reverſe a Recovery againſt him by Default. 2 Inf. 483, 4. 

So in an Appeal by an Infant, if there be Iſſue upon the Infancy, it ſhall 
be tried by Inſpection. 2 Rol. 572. l. 21. | 


80 in Account by or againſt an Infant. 2 — 


| 7. . 30. 

80 if Tenant by Reccipt, Aide prier, or Vouchre pray, That the Pare! may 

demur for his Nonage, it ſhall be tried by Inſpection. 2 Rol. 572. /. 12, 32. 
C. 31. 2. 6 

g If judgment be for the Infant upon Inſpection in an Audita Querela, and 

afterwards reverſed by Error in B. R. and then another Audita Querela brought 

in B. R. there muſt be a new Inſpection: for an Inſpection in one Court is 

not ſufficient for another. R. 27. 88. E 

80 tho Ho — Audita Querela be in C. B. where the former Inſpection 
was, R. NI. 88. 

Yet if he be of full Age before the ſecond Audita Qzerela, he may be re- 
lered upon an Allegation of the former Inſpection, and the Judgment for 
him, and the Reverſal. R. 2 Cro. 59. | 

Bat if Nonage be confeſſed, vo Inſpeclion is neceſſary ; for the Party has 
the Effect of the Plea. 2 Rol. 572. n ag 


it ſhall be tried by the Country, for Inſpection will be of no Effect: 

As, if there be Error to reverſe a Judgment, becauſe that he, being an Infant, 

appeared by Attorny, it ſhall be tried by the Country, whether he was an In- 
ant, 9 Co. 30. 6. 2 Rol. 573. l. 15. 3 

Or to reverſe a Common Recovery ſufferred by him within Age, (ad- 

mitting it to be Error.) 2 Rol. 573. J. 45. _ 


2 N. 572. l. 40. 3 b 


NN as well when of full Age, as when an Infant. R. 2 Rol. 573. 
1 + 


Hin all Caſes, where Infancy is triable by Iuſpection, if there be a Doubt, 
the Court may direct a Trial by the Country, 2 Rol. 573. l. 35. 


11 6 Trial by graben be required, and the Infant is not in Court, a Ve- 


 aced. 2 Rol. 573. l. 12. | 5 
n if i be prayed in Aid of an Infant. 9 G. 31. 
Vor, v. 


Matter acknowledged before a Judge of Record, was done by an Infant or de 


* if an Infant, aſter full 8 avoid an Act done by him for his 


awarded againſt him: As, if the Voucher of an Infant be coun- How 


545 


(B 10 


nen it th 


And therefore, in Error by an Infant to reverſe a Fine levied during his 


(B. 2.) 
When not- 


80 in Account, if the Defendant pleads Infancy at the Time of Bailment. 
% tho he be an Infant at the Time of Error ſued; for Judgment ſhall. 


1 


— 


(B. 3.) 
u 


6 2 | But 


T RIAL. 
But, if he pleads Infancy by his Guardian, the Guardian ſhall be com. 
manded to have the Infant in Court, at the Day to be inſpe cted, len 


Venire facias. 2 Pl. 573. I. 10: 
If the Court be in Doubt upon lnſpection, they may inform themſelves 


by Proofs : As, by Emin of the Mother, Godfather, &c, 2 Na. 

573, 0. 5. Pal. 326. 

, rn the Infant himſelf upon ge oy. 2 Ral. 53. 
Jo 4+: 

e (B. 40 By Examination without InſpeRion, 


so the Cuſtoms and Uſages of Court ſhall be tried by the Juſties of de 
ſame Court. 9 Co. 30. 6. 

80, if A. makes an Attorny in.Court, and the Defendant pleads that the 
Plaintiff is dead, and , ſays that be is the Plaintiff, the Juſtices are to ad- 
judge whether A. _ now e be the 1 e who made the At- 


torny. | 9 30. 0. 


„ By Witneſs 


So in Dower, if the Tenant ds, That the Huſband i is alive, it ſhall be 
tried by Witneſſes. 9 Co. 30. C. Vide in Pleader, (2 V. 9.) 
So in an Appeal by a Woman of the Death of her Huſband, if the De- 
fendant pleads, That the Huſband is alive. 9 Co, 30. 6. 

In an Aſſiſe by A. who was the Wife of B. 9 Co. 30. 6. 

So, whether ſuch and ſuch be Summoners, or Viewers, ſhall be tried by the 
Court by Witneſſes. 9 Co. 31. 2. 

So, whether a Summons be well made. Cro. El. 42. 


And the Court themſelves * to make the ure not the Clerks, 


Cro. El. 43. 
Where the Trial is by Wieſt, there moſt be two Witacſſe at leaſt, 
Pl. Com. 12. a. 


(c) Trial at Bat; the it wall be. 


_ ſhalt be at Bar, or at NH prius. 
If a Juſtice of the one Bench or the other be comer, the Trial al 

be at Bar upon Motion without . 1 Sid. 457 WN 

S0, if a Maſter in Chancery. Dy 


Wben and how at Ni fi privs, ride Ea. (4, 2 1, &c.) 


"Bib Ss concerning Trial in Admiralty, (E. 5. 6 )—Beftard, D. 182 
Battell, — ; (X.—4 V.)—Cvpybold, (R. 10 (C. 

Dett, (G. 14. \—Inf formation, 45 TT 7e vs .— W. 1, Par 
Nane 8 e 


= 


* 
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2 R. 
Vide Afton, open hs PT 10 mee, 21) 
| 16 | © 3 . | TEO 


; 


> 


TROY WEIGH I. 
Vide Leet, (L. 6.)—Fufrices of Peace, (B. 0.) i 


„ og a 4 
L Vide Admiralty, (E. 8.) 
e n 

Vide Action on the Caſe for Deceipt, (A. 5.—E. 2, 3. 
| Neghgence, (A. 1 Fara obs 7G * ane, 

(2 N. 9.—3 R. 3—4 W. r, Kc.) 
$6 j R U 8 1 E E. 

Vis ce, (4 W. 7 Kc.) 


* 


T U MB R E L. 
a) Tumdzel, &c. Who ſhall have them. 


HE Tumbrel, or Trebutchet is an Engine for the Puniſhment of Wo- Vide Leet, i 
men, that feold, or are unquiet, now called a Cucking-flool. | Now. hy 

7 Cucking-/tool, Lamb. I. I. c. 12. AVER 
Other Inftruments of Puniſhment. or Correfion are Furce, or Gallows. + 

HL 2. c. 12. S. 19. 55 A * #4 
The Pillory and Stocks. Fl. J 2. c. 12. S. 19. Kit. 13. 4. 
Theſe Inſtruments of Correction non ean ſet up without proper Warid,. 
And, if the Lord of a Liberty ſet them up without Warrant, he ſhall loſe 


lis Franchiſe or Liberty. H. J. 2. c. Tal fo. 75. 2 Rok 203. J | "xj 
1 a Man rm hare a Pillory, Tumbrel, and Purcas, Sc. by Grant or . | 2 
eee e Kit. 13. a. Cro, Bl. 698. | 3 
1 2. c. 12. S. 19. Vide in Leet, (K.) — 
And the Neglect to have them! is inquirable 3 in the r "Kit. I 3. 4. H. 1 | - " on 

(2,612, S. 19 , N 5 „ 
And for Default * Liberty may be ſiſed..” ts: 1 2. 1 12. 5. *19: "Agri" 3 


th. 574. Cro. El. 698. 


SY the Lord of the Liberty ſhall be fined to the King for a * in bis - 
ime, Per Fe. Kel. 149. 6. . 


** aL; "I: N. «" 
* $T% . e . E 


(B) Pillozy, 


TU M B R E I. 


* 
c bite. 
TH of any convided of an 3 
0 f 

80 

A 


Crime Forgery 
inflicted Iſe Rates by a Public Aſſeſſor. Mad. Ca. 306. 


it was 
for x Ebel on « Mage, or the Government. Cr, Car. 175, 
1 Tumbrel, which are infamous, ought not to be uſed without 


v - 


Warrant. 3 Inſt, 219. 
Go &. 51 K. Sr. 6. A Pillory of convenient Strength ſhall be i 
every Liberty. 

And by the 8. 31 Ed.'1. de Piftoribus, The-Pillory ought to be of con- 
Ot? wo ora Me Ao won Peril W e 


3b 
Pill 


4th On he ſhall be ſet on the Piber without e. 
By the St. 31 Ed. 1. de Piſt. If a Butcher ſells Swine's Fleſh meazled, or 
Fleſh dead of Murrain, for the 2d Offence he ſhall be ſet on the Pillory. 
By the Sr. 31 Ed. 1. de Pip. If any (ell deceitful Oatmeal, for the zi 
Offence he ſhall be ſet on the Pillory. 
By the &. 31 Ed. 1. A Foreſtaller for the 2d Offence ſhall be adjudged 
to the Pi And by the St. 5 Ed. 6. 14. Foreſtaller, Regrator, and En- 
groſſer, for th 3d Offence ſhall be adjud A to the Filly. : 
By the Fr. io K 7 6. He, who ſells ewter or Braſs by a deceitful Beam 
or Weights, ſhall forfeit 205. and if inſolvent ſhall be ſet in the Pillory. 
By the &. 11 H. 7. 4. He who ſells by falſe Weights for the 3d Offence 
i 201. cod tal be ſet in the Pillory. TY 
* Sr. 33 H. f. 1. Any convicted of getting Money or Things 
by counterfeit? okens or Letters ſhall be impriſoned, pilloried, or otherwiſe 
puniſhed, as the Juſtices think meet. 
By the Sr. 2 Ed. 6. 15. Artificers, &c. who conſpire to enhance Prices, 
| 3 een 
> the St. 5 Ed. 6. 6.. Counterfeiters of Scals to Cloths ſhall be ſet in the 
9 5 


Mory for the 24 Offence. 
E 67. Cutter or Marker of Fuel falſely, if inſolvent, hal 
Fe. comict of Perjury 
the St. 5 El, 14, Convict of Forgery 


ſhall be in the Pillory, Ge. 
Wall be in the Pillory, Ge. 


Pan, 26. Convict of Sorcery, &c. ſhall ſtand in the Pillory 
* 


. . 


15 W An, Informer, who compounds an Offence withot 


J 


9 2 & 


t) rmhipplrs: 


| . "$49 


c Whipping, _ 


Perſon convicted of Petit: Larceny ſhall be whipped. 
1 But Whipping ought not to be inflited without a proper 1 ˙ * . 
And therefore, if a Man in England inflicts Whi ping upon his Slave 
brought from Ruffia, without Cauſe, it ſeems abt. 2 Ruſh. 1068. | 
And by Uſage in the Star-Chamber, a Gentleman ought net to be whipped, 


. Hi Gomtenan, (AJ 
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2 VAGABONDS or VAGRANTsS 
= Ts 5 V2 Tor aq © * 


SR . Teh of Peace, (B. 76, &) 


. Gardian 64. 7% 
BE: £ 8 UKR 

J WE Vide Juice, (O. 3, 8 N. 8 - al, (E. 1.) 
1 LAV AA 1 A N ER 


3 Vide Abatement, (G.8,—H. y. — Amendment, (D. 7, 8.—V. 3) 
"» Bail, (R. 7. Dogen, (B. 4-)—Pleader, (C. 14, 15.— 
3 | 8. 24, 30 Rar, (C. D. F. F F 

BY VENDITIONI. EXPONAS 
4 _ 75 ys Vide Execution, (C. 8.) 


= n | WIRE FACTAS 
W. Vid Enqueſt, (C. 1, 7 e. 0 8. 12. —3 O. 20 — 
VENTRE INSPICIENDO. 
= + Viude Baſard, (C) | 
PPP ²— 3 0. 


I A 5 . . Fide Abatement, (H. 1 3. Adi, (N. 13. Anendnen, 
= 5 (H. I, &c.)—Pleader, 6. 9). 
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re. 
Vide Abatement, (I. 34. )— Amendment, (P. )— Appeal, (G. 14.) 


—Eftoppel, (E. 10.)—Evidence, (A. 5.)—Plader, (C. 87. 
—E. 38. —R. I 3. — 1, „ (D. 76.) 


V Rs? T. 
Vide Chaſe, (N. r, &c.) . 


VESTED REMAINDER 
Vide Eftater, (B. 17.) 


*M ide Ecclfatical Perſons C. x0, Kc.) 


we 10%" R A G E. 
V. ide Elfe Perſons, (C. 10, &c.) 


VICTUALS. AND VICTUALLERS. 
Vide Juice of in (B. 32, 87, &o.) 


I D E. * 1 C. E I. 
Vid Pars 155 8.) 


VIE A R MI S. 
Vide Adtion on the ca, (C Shar (3 M. 7) 
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4 s | : | Ju. all 3 Real, . 01 . Tenant does not know the Certainty of the 
_— Lands in the Writ, he ny demand a View of the Land demanded, 3, 
Nan. Verb. View. 


(R) anhen n not. 


fo 6 Pats Comme Low, View dia not lie i in Dower and Shak. | 


2 Inſt. 481. R. 2 Lev, 14. 


=_ Nor in any Writ of 8 where the Huſband died ſeiſed. 2 . 481, 
* SBemb. 2 Lev. 117. N 
3 Nor by they St. W. 2. 1 N Date enements, which the Hſſban alien- 
= | ed to the Tehant or his Anceftor. A 481... 
3 . If Dower be far Rent, of which A died gien, or which the Te- 
1 | | 2 405 Releaſe of t the Huſban Tenant ſhall not have the View, 
1 2 f. 482. x 
3 £ | So the Tenqnt ann not have the! View, wherg Doper is 1 of a 
k x Thing certain: * of the Marſhalſea. 2 Rol. 728. ll 25. 

Nor, if it of Tühes. K. 2 Rel. 728. 


Vet the T 30 is not ouſted of the View where * or 4515 Anceſtor di 
ſeiſed the Huſband ;- for this i * bg — Alienation. 2 ft. 48 1. 


dhe Hy ho aſtef Wand) marrjeg the Te- 

nant; A the eee Was ok to oo 7215 ant W Inſt. 481. Reg 

After a Verdict in an Aſſiſe. Delay of * Salt not be alledged. R. A 

Mo. 68. \ N not « 
Too qo 


0 2 in Abatement, 64 25. all. Entry, 


2 (D. I, 1 149. Plater, { N INE 


VIEW or FRANKPLEDGE 
BETS 4 vil: Laas, (A.) 2 | 


v1 "LAICA AMOVENDA 
Vide Eſgli (N. 12.) 


„ 


iN: 


Vide 4. — * 16 r, 0 I, A 
nM VILLENAGE 
3 « 
85 3 8 . 


VL L IE E NAG E 
(4) Uiltenage. 


ILLENAGE is a ſervile Tenure, whereby a Man holds Land to render 


to his Lord Villein Service.“ Lit. S. 172, 1 * By Se. 12 


As, to carry and recarry the Dung of his Lord out of the City, or out "7 43 A 
his Lord's Manor, unto the Land of his Lord, and to- ſpread it there, &c. are turned 


Lit. S. 17a. — 2 uy 
And it may be done by. a Free Man, or by a Villein, Co. Lit. 116, . cage. 
Vide . | | | Te” 


) Allein. 


Eu Villein is ſo by Preſeription, or w_ his own Confeſſion in a Court 
of Record. Lit. S. 175. | 


(C) Remedy * a Uillein. 


"4 C. 1.) M ativo abend. ö 


F the Lord claims an r in his Villein, who flies from his Lord 
againſt his Will, and lives in a Place out of the Manor, to which he is 
Regardant, the Lord ſhall have a Natrvo babendo. F. N. B. 77. A. 


7. A. 
Ti upon ſuch Writ directed to the Sheriff he may ſeiſe him, who does 
ax deny bin ſelf to be a Villen. F. N. B. 77. A. 


(C. 2. 
But if the Defendant ſay, That he + is a Free Man, the Sheriff cannot ſeiſe When the 
him, but the Lord muſt remove the Writ by Pore before the Juſtices in Eire, + gh — 
or in C. B. where he muſt count upon it. F. N. B. 77. C. D. _— 
So the Sheriff cannot ſeiſe a Villein dwelling in the King's Antient D 
meſne,' for the Writ de Nati vo habendo ſays, 1. fit i in Dominico Domini Regs: 
F. N. B. 77, E. Co. Lit. 137. 4. 


do, by the Cuſtom of London, if he has dweel for a Year and a Day within 
the City. R. Mo. 2. 


%, if hy be > profeſſed in in Religion, FA. bei is dead coviliter. Lit. 8. 202. 


(C. 3: Libertate Probandd. 


80 upon a Nativo habendo delivered to the Sheriff before Removal by 
Poe, the Defendant may ſue a Writ de Libertate Proband, whereu pon the 
Whole ſhall be removed before the Juſtices in Eire, F. N. B. 77, U. 


And after Removal, nothing ſhall be done 1 the Libertate Probandd, 
ut the Lord ſhall count upon the Native babendo. © F. N. B. 77. D. G. 


Ji ide more W * In Abatement, * 1.—F. 3 L (D J 
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w= ld Sheriff. Creme. 


VISCOUN T. 
(4) Shor(S. 
IA. 1.) WhO may be. 


ig of e Offs of Sharif, and ow ost 2 


Te * 
(B. 1. 

But by 1 ** de Linc. ꝙ Ed. 2. None gen bo steif unleſs be bor 
adele Lent In the ſame County, to anſwer to the King and his 


N Xe 416 3. 9. and 5 Ed. 3. 4. 14 Eu. 3.7. i 


Tp 
a ge Guan Lord, vleſs ont of Serie, that he 
ne 
2 e he County, (B 2 Note. 
me tbe St. 42 K. 3. Ht & 525 rp 
So Temp. R. 1. it Bigg. That a Sheriff ſhould not x be p 
E Aren. 5 


(A. 0 How he — his. 1 


The Sheriff, after Nomination to his Office, and before His Patent deli- 
vered, Mmuſt be bound in a Hance in the Ex to'rtiakke Account 
| bat SIPS © ſufficient Under- ſheriff for Execution of Proceſs, 
he moſt find Surety for performing his Office, if the Kiag pleaſs 


1.648... 
So he muſt qualify himblf within three Months by uling the To, accord 


Ing to the. K. 25: Car. 2. 2. 

Afﬀer ſuclFRecopnifance. 2 he muſt procurs, out f Chincery, the' Pa- 
tent of Offite,, the Patent af Aſſiſtance, and the Writ for Diſcharge of the 
Off: of Skrriff 202, 209% Vid (vunty, (B. 1. &.) 

He muſt take by Indenture: from the old Sheriff all the Priſoners and W.iits, 
Ge. in his Cuſtody. N Sheri: acg. Vidr County, (B. 3.) 

Alfa, before the Sheriff ads in his Office, he muſt take an Oath, That he 
truly ſerve the King in the Office:of Sheriff, Ge. truly _ the King's 
Rights, End all that belangeth to the Crown, Gc. not re ite t the King's Debts 


for. Gift or Favour, her it may be done withour great Grievance, rightfully 


treat the People in his Bailiwick, Ec. truly acquit at the Excheguer all thoſe, 80 
of whom he ſhall receive any Thing of the King's Debts, nothing Take where- 
by the King may loſe, or his Right be letted, Sc. truly return and ſerve the 
King's Writs, Ge. take no-Bailiffs.but ſuch as he will anfwer for, Ge. rem Wl = 
reaſonable Iſſues, Cc. make due Pannels, c. hath, Get, nor will let to 80 
Fürm, &c, e e or any.. Office belonging to it truly execute the ct in 
Laws, aud in all things beha ve. elf fon the Honokr "of the King, and 


Fane Ga od dich © his Gches de the Bed of his, Skill av# 

e 7 292. ide for his Oathy ire S,. 3, Gor. Fe 

mo, (A.) 

OD | he We neglects bis = he will be in Danger of P erjury, and allo 

of Impriſonment of his Body, and Ranſom at the Ki „ Will, D. 61.6 
Sa, [if he refuſes the Office, being nominated by the King, an Information 

— 3 | The 


9227 VIS C OU T: 
| Flv! be was excommunieated whereby he cannot take the 7 fo qua- 
iu biaſelf. R. 2 Mod. goo. * 


Or was not qualified by taking the Sacrament within a Von 
(Vide 4 Mod. 269. Salk. 167. 1 Ld. Ray. 29. 2 Vent. 249.) preceding. 


c) Deputies. of a Shent®, 


(8. 1.) Under-Sheriff. 


HE Sheriff of antient Time bad his Vnder-Sheriff. Hob. 13. He is 
mentioned - in the Sf. N. 1. 15, 2 Inft. 191. 


*And he by the &. 27 Ef 12. mut take an Oath, enen. 
by the Sr. 3 Geo. 18. 


When ite Sheriff appoints his Under-Sheriff, he ex 4 mnt gives him 
Authority to exerciſe all. the ordinary Office of the Sher : As, to 
execute Proceſs, Cc. R. Hob. 13. 


And therefore, a Bond, or Covenant, that be hall not execute without 
his Conſent, is void.” R. Hob. 1 


13. 
But a Sheriff may oonſtitute his Under- Sheriff a at t bis Will, and remove hinv 
when he pleaſes. K. Heb. 13. 
So, tho' he makes him irrevocable, he may remove him at Pleaſure ; 3 for 
he is only his Deputy. Hob. 13. 


So he need not make an Vnder-Sherif, for he may exerciſe the Office, 
himſelf. R. Hob. 13. 


If a Sheriff makes an U nder-Sheriff, be may take a Bond, or Covenant, to 
indemnify; him from Eſcapes, Cc. R. Heb. 14. 


But 2 Sheriff cannot enable his Under-Sherif to do a Thing which the 


diſeifin,, Sc. Hob. 13. 
Office of Under-Sheriff, &c. or other Office belonging to the Office of 


drectly or indirectly, &c. on Pain of p00. a Moiety to the King, a Moiety 
vhm, who will ſue, Cc. Provided the Suit be in two Vears. 
Provided, Nothing in this Act ſhall prevent the Sheriff, Under-Sheriff, 


ing for them to 1 heriff, or giving Security to do ſo, or from giving, or 
uking, or ſeopring a a Salary or Recon pane to the en. c. 


(B. 2.) County-Clerk. 
8⁰ the Sheri may make a Cou nty-Clerk, Vide in County, (c. I ). 


(B. 3.) Deputies to the Sheriff for Replevins, Ge. 3 


do by the. S.. 12 Pb. & M. 12: The Bberif, at the firſt Coonty: Dy, | 
A in two Months after he receives his Patent, wall and proclaim 


2 Deputics, living 12 Miles diftant from each other: to make Replevins, 


ty in that Court, fitting the Court, to attend the Court, and receive; 

60 id return all Writs, Mc. And every Sheriff, on big giving a- Recogniſance' 
ll deliver to the Clark in the Remembrancer 5 Office the Name of the At- 
TM Deputy 9 Ord. and Rules i in Exch. Rule 45. P. 20. ; 85 


. 


_ himſelf ought to do in Perſon: As, to execute a Writ of Waft, Re- 
80 by the St. 3 Geo. 15. None ſhall fell, buy, let, or take to Farm the 


High-Sheriff, nor contract for the ſame for Money, or other Conſideration, 


Ce. fram taking the 5 Fees and Perquiſites of kis Office, or from account- | 


ai an Order: in 3 All Sheriffs. (halt aſlign their able Ahoy 


$555 


4 


{C. 2.) 


When he 
Half. 


(C. 3 
When he has 
no Juriſdic 


* 
— 
— 


3 K. og riff may take the "Paſſe Comitatls for the Suppreſſion of it. Cromp. Off. Sher, 


thall take the 80, if there be an Invaſion by the King' 8 Enemies.” 


VIS c O U. N TT: 
$6 by « Rule in C. B. M. 1654. N er le 


to receive and return Writs, whoſe Name and Place of Abode i Fey Hl 

or Weſtminſter, ſhall. yearly before wy Term be ſet * in the C Clerk of 

the Warrant' s Office. th 3 tha 

1 

© The Authority of a Sheri. = 

the 

(C. 1.) Judicial. * 

HE Authority of a 15 is Judicial, or Miniſterial. _ * 1 

The Judicial Authority of a Sheriff conſiſts in holding the com * 

Court and Torne. Of Which Vide County, (C. 1, &c.)—Leet,. (A.) Pri 

S8o by the Common Law the Sheriff was Conſervator of the Peace. Vid 8 

in of Peace, (A. 4 Pro 

t now by the Sr. 1 M. F 2. cb. 8. No Sheriff ſhall exerciſe the Office 5 

of \ ay of Res within his County, —_ the Time that he aQs as 7 F 

80, in a Writ of Re-difſcifin the Sheriff 0 as a + Judge, a as well wa Wil - © 
Miniſter.” Yide in Afeſe, (F. 2.) 

So in Inquiry of Maſl. | i 8 

80, in Admeaſurement of Paſture. c 

| When a Sheriff executes his Judicial Authority, he daun do it in Perk, Eſc 

and it is not ſufficient by the Under-Sheriff, or other Deputy. , 

AQ 


If there be any Rebellion, Inſurrection, or Riot, in the County, the She- 
209 @. 210. 4. 


Or any Affray, unlawful Aſſembly, or Breach of the Peace within his 
County. (ide Crompt. Off. Sher. 204, 209, 210.) 

So, if it is neceſſary for the A pprehending of Traitors, 'Felons &c within 
Franchiſes or without, 

© So for the Execution of Judicial Proceſs. Vide in Reſerus, (D. 7.) 

Or, it be finds Reſiſtance in the Execution of any Proceſs or. the King's 
Wal. Vide in Retorn, D. 6.) 


The Sheriff in ſach Caſes may require the Aid of all Perſons, above 15 80 
and able, within his County. ARtic 
So may the Under-Sheriff, or his known Bailiff, havin the Sheriff's War- „ 
rant. A 


But by the St. M. 1 Charts I 7: Null Vi icecomes, Ge. teneat Plaus Corone 
. | 


15 5 E | "40% 4.) Miniſterial. 


The Miniſterial Office of Sheriff conſiſts in the Execution and Return of 
all Writs and Proceſs to him directed. Dy. 67. a. FROGS N Execution 
(G. Ja—Proceſs, per Tot'—Retorn, per Ter. 

In Bailment " Priſoners. Be quo Vide in Bail (F. 10 8 2) | 
* making Replevin. 'De a Vide in Plater, 63 * 1. Ke.) phi 
| h, Election of Knights and Burgelſes 85 Pee 'Coroners and Ver- 
derors. Fur which Vide Parliament, (D. 4, Kc. }—Offeer, 405 300 

In * the Juſtices, Wo” LL 


In 


$37 
In Prockamation of ae 
And in beeping and colleQing the R and Revenpes of the King. 
Mad. 242. 
The Sheriff by his Oath js bound timely to keep the King's Rights, and all C. 3) 
chat belongs to the Crown, Sc. Vide Ante, (A. 2.) To collect the 
And it was his Duty to take Care of the * $ Matjors, &c. and collect Rn of te 
bis Revenue. Mad. 643. 8 


And therefore, the Sheriff ex Officio may ſeiſe, and take to the King' s Uſe, 
the Profits of all-Lands within his County, come to the King by Deſcent, 
Remainder, Reverter, or Eſcheat. Mad. 242, 634. | 
Or by Attainder for Treaſon, Petit Treaſon, or Felony. 
The Temporalties of a Biſhoprick. Mad. 207, &c. 


So before the St. 12 Car. 2. 24. The Lands which he had 1 Ward, or 
Primier Sciſin. 


80, upon Office found, the Sheriff may ſeiſe and take for the King the 
Profits of the Lands of Aliens, Ideots, or Lunaticks. 


Of Lands, forfeited to the King for Waſt, or Ceſſer for. two Years by the 
King's Tenant. 
By Alienation in Mortmain, or without Licence. 

By a Condition broken, Feoffment by Colluſion, &c.. 

So, Where the King has Year, Day and Waſt. 

Or Seiſure is made for a Contempt. 


In all Caſes, where an Office is found before Commiſſioners, and not the 
Eſcheator, the Sheriff ſhall be charged with the Profits. 


But he ſhall be charged only for the annual Value found by the Office, 
And, if the Office does — intitle the King to Entry, but only to his 
Aion, the Sheriff ought not to make Sciſure without Warrant. 


(D) Remedy againſt a Sheriff, 
(D: x.) For Neglect of his Duty. 


I a Sheriff refuſes or neglects to do his Duty, an Action upon the Cale 

lies againſt him: As, if he does not return Proceſs 1 or makes a 

F. [ae Vide Aion upon the 5 for Negligence, (A. 2. )—Retorn, 
l 


So, if by his Conſent, or Neglect, 


e ſuffers an Edge, Debt lies, or an 
Aion upon the Caſe, Vide the Caſe for Negligence, (A..2.)— 
ſcape, (B. 1, &c.)—Pleader, (2 P. "n * 


And the Court vl not direct the Seit upon Motion, what he ought w to 
&, 2 Mod. Ca. 315. 


Vide Pop, E. 2.) 


0. 2.) For Misfeaſance. 


80 by dhe Se. 3-Geo. 1 5. A Sheriff all bot omit to tott any Sem et 
1 Debtor, and anfwer it in bis Account : And, 1 Money 
ined or received, Oe. mall forfeit treble Damaz es to the Party aggrieved, and 
Wa the But ace, Oc. to be decreed 1 


Way, 2 
COD 6 Geo. 21. 8. 33. He thall not deliver Blank Warrants: r 
nie, Gr. before a Writ corties to him, on Pain of 107. | | 1 


Vor. V. 70C 2 (E) what 


- 
- 
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__ 
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1 3' _ 
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. 7 d 
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Hide Ante, (C. 1, 3.) 


5 any rofit or Avail of any Perſon by them arreſted or attached, or for letting 


| to the King, &c. ſave 4d. for an Acquittance. Vide Extortion, (A. 2 —E) 


VIS C OU N x. 


ch dat a Sheriff may 02 may not do. 
(E. 1.) In Perſon. wy 


Sheriff cannot do Execution, where he hienſelfis a Party : And therefore, 
an Extent by him, when he is Conuſee, will be void. R. Mo, thy 


| (E. 2.) By his Officers. 


A Sheriff may RI a Warrant to his Bailiff for Execution of Proceſs, Gr. 
So he may make a Warrant to a ſpecial Bailiff, named to him by the 
Plaintiff, and take Security for his Indemnity. R. 1 Leo. 132. Gi El 
271. 
. a Special Bailiff need not take the Oath required by the 57, 27 Eliz. 12. 
R. Jon. 250. 2 Lev. 15 I, 
Nor wy = Bailiff of a Sheriff, who has not the Return of Writs, 


_ 
by fall be. intended a ſpecial Bailiff, unleſs the Contrary a 
Semb, 2 Lev. 151. n 
Vet a 10 Bailiff, being allowed by the Sheriff, will be an Officer to 
the Seni goa ho ſhall anſwer for an Eſcape by ſuch Bailiff. Jon. 65. 
And therefore, an Aſſumpſit to pay ſuch ſpecial Bailiff more than the Fees 
allowed by the Statute will be Extortion, and void. R. Jon. 65. 


(E. 1.) What Fees he may take. 


Y the St. V. 1. 26. No Sheriff, or other Minifter of the King, hall 
take a Reward to do his Office, Sc. Vide Extortion, (A. 2.) 
And by the Sr. 4 Ed. 3. 9. Sheriffs ſhall receive and ſafely keep in Priſon 

Thieves and Felons, by Delivery of the Conſtables, e taking any 
Thing for the Receipt. 

Ws 5 St. 23 H. 6. 10. No Sheriff, Under-Sheriff, Bailiff, Sc. thall take 


to Bail, or ſhewing Favour, except ut infra. 

Nor for making any Return, or Panel. 

So by the Sr. 28 Eliz. 4. Sheriff, Under-Sheriff, Bailif of Franchiſe or 
any of their Officers, ſhall not directly or indirectiy take for an Extent or 
Execution on Body, Land or Goods, more (than af infre,) on Pain of treble 
Damages to the Patty, and 401. a Moiety to the King, and a Moiety 10 him 
that will fue, 

And therefore, for Execution, or Return of a Capias buten, or Wa 
rant thereon, no Fee is due to the Sheriff. Per Cur Litt. 6s. 

So by the Sr. 3 Geo. 15. No Sheriff, &c. ſhall take any Fee of a Debtor 


And Thall take Poundage on a C Sa, Ge. only for the Sum remaining bond 
fide due, which * be ſpecified on the Back of the Writ, &c. on Pain, 
as for Extortion, &r (Vide ; For this Extortion, (A. 2.—E.) and 2000. be- 
ſides, a 'Moiety'to the g. a Moiety to him who will ſue, Ge. 

But b the Sr, 23 H. 1 10. Sberltf may take for Arreſt 20 d. the Rail 
4d. and Gaoler, if committed to Priſon, 4d. for a ud e 4. for 
* Bond 44 ö © 


1 
[ 
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80 the St. 28 El. 4.. He ſhall not take for an . or Execution on 
Body, Lands or Goods, more than 12 d. for every 20s. where the Sum ex- 
ceeds not 100 J. and 64, for every 205. over and above an 1000. 

And by this Act he may take 12 d. in the Pound for the firſt 100 l. and 
64. per Pound for every Pound above 100/, for it was not intended that he 
ſhould take only 6d. per Pound for the whole Sum, where that exceeds 100/. 
R. Co. Car. 287, Dub. Cro. El. 335. Acc. Ney 28, 76. R. Lat. 17, 51. 
Vi — be Execution by Capias ad ſatisfaciendum, the Sheriff ſhall have 
his Fees for the whole Debt. 1 Sal. 331. Skin. 363. 

So in an Execution by Elegit. Dub. 1 Sal. 331. Per Holt, 1 Sal. 333. 
R. Sal. 209 

Or by Fieri facias. Skin. 363. 

Tho” the Writ be erroneous, he ſhall have his Fees. R. 1 Sal. 


Mod. 9 
50 he ſhall have Fees for Money levied upon an Extent out of the Exede- 


795 if he levies a Fine for a Miſdemeanor by Proceſs of B. R. his P 


hall be allowed upon Payment to the Clerk of the Crown. 2 Jon. 185. 
And the Sherift himſelf ſhall have the Fees for Execution, not his Bailiff, 
Semb. Lat. 19, 52. 
And - ſhall have the Fees, tho' the Execution be within a tion; for 
the Proviſo of the Statute extends to Execution upon Sults within a Corpo- 
ration, which is not a County of itſelf. R. Lat. 51. Vide Poſt, (F. 2.) 
80 by the St. 3 Geo. 1 5. Sheriff, Bailiff of Franchiſe, &c. may take, on 
executing an Habere facias Poſſeſſionem, or Seifinam, 12 d. for every 205. per 
Amum Value of the Lands not exceeding 100/. per Annum, and 6d. for every 
20s, per Annum above that Value. 
80 by the Sr. 8 Geo. 25. No Sheriff ſhall take for the Extent and Liberate, 
and Hahere facias Poſſeſfionem, or Seifinam, on the real Eſtate, and Levy on 


the Perſonal Eſtate by Virtue of ſuch Extent, any more than the ſame F ces 


that are appointed by the St. 3 Geo. 15. for executing an Elegit, Habere Je- 


cas Paſſeſſionem, or Seiſinam. 

S0 1 Geo. 1 5. A Sheriff, who ſhall levy a Debt or other Sum 
. Poſt Fine) due to the King by Proceſs on the Summons of the Pipe 
or Green-wax, by Levari facias out of the Court of Exchequer, ſhall have 
124. out of every 205. for any Sum nat exceeding 1001. and 6d. out of 
every 203. for every Sum above the firſt 1007. by him levied. 

And, if he levy by Proceſs on a Nieri facias, and Extent out of any of the 


Offices of the Court of Exchequer, 189: out of every 205. not exceeding 1000. 
and 129, for every 20s. after the firſt 100), levied, : 


Provided he anſwers the {ame on his Account by the General Sealing Day 2 


of the Term, wherein he ought to be diſmiſſed the Court, or by the Time 


granted him for paſſing his Account by Warrant from one of the Barons. 
If the Sheriff, having ſeiſed Goods or Perſonal Eſtate by Proceſs, &c.. for 


a Debt to the Crown, die or be ſuperſeded before a Venditioni exponas, or Sale, 


8 Barons fitting, or any one, may apportion the Fees and Poundage en 
be preceding and W Sheriff. a 7 


* 


CF. 2.) Remedy for his Fees. 


By thoſe Statutes the Sheriff has a Right to the Fees 8 and ma 


y 
nantain Aſſampfit upon a Promiſe of Payment, R. Mo, 468. Cre. * 054: 
Low, 2 Gro, 103. 
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80 he ſhall have Fees upon an Execution of a Judgment in a Sores faciare 
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= 173- Semb, Lat. 52. 


q =—_ Profits of Count, the Ferms of 


| V rS8cO UN FT. 
1 S0 he mey have Debt. Aum. Co. Car. 28 R. 1 Sal. 331. "Dub. d, 


.. 3356 * Ns. Ta. 173. k. Lat. ig, 52. R. 1 Rol. 598. 4.35 
853. 


„ | | dt he e Bond for his Pers R. o Cu. 267. 


Not can he refuſe to do Execution till his Fees paid. R. 1 Sal. 330. 
And if he refuſes, he may be indicted for Extortion. 8 Sal. 330, 331. 
Vet the Coort will not grant an Attachment againſt him. 1 Sal. 331. 
FVet, by the Sr. 28 El. 4. That Act does not extend to Fees to be taken for 
Exetutioh in a City or a Town Corporate. 
And therefore upon Execution out of an inferior Court in a City or Bo- 
rough;.the Sheriff, Bailiff, Ge. ſhall not have the Fees allowed by that AQ, 
K 85 Car Car. 287. R. 1 Sal. 331. 5 Mod. 97. R. Ney 76. 173. 
_ it does not extend to an Execution in a Real Action; a therefore, 
the Sheriff fall Hot TI Ys OO Ts ee, of Paſt 
men K. 1.S8k 3314. 
But this is now remedied by the Se. 3 Geo. 15. Vide Ante, (F. 1.) 


a it des not to Execution upon voluntary Engagements, as a 65. 


tute Merchant, iſance. R. 1 Sal. 332. 
But fot Etccution of a Judgment in a Court, the Sheriff, Gc. hal 


have. the Feds allowed by the Statute, tho' Execution be dove: within «Ci 
ot Corpotaton. R. Cro. Car, 287. N. 1 Sal. 33. R. N 76. La 


17. 51. 
So, if a City, &c. be a County of itfelf, and Execution be done by dr 


Sheriffs of the fame County, they ſhall have their Fees. N 70. Pipb: 


So a Bailiff of a Franchiſe ſhall have his Fees, 5 Mod. 97. Vide St. 36a. 
15. on. Lat. 19 52. 


(G) Sheriff's Account. * 
(6. 1) When it ſhall be made, and of what Thing. 
the Se. 5 Gs Scac. All. Sheriffs, Ge. ſhall make Account to the 


85 ade Seq arons of the Exchequer, and ſhall come to the Profer 
quer the Monday after Michaetmas, and the Utas of Egfter, to [a 
s; Rents, and Iffues, Sc. and ſhall bring at the ſame Time ſuc 
they have received of the Summons of the Eren, and other 

the Ko King's Debts. * _ | 

And"pive'a Wenne and make Oath to make their Account, Mad 

6x2, 602 Vie Ante, (A. 2. _ 

And a Writ of Summons from the Pipe iſſued before Michaelmas and 

Eofter, whereby the Sheriff was cotamanded guod Ft ad Scaccarium in C 


1 5 S8. Mich. et 6 Claufi Paſ et haberet ibi 21 debet de vertri Firms wel 
.£ £3 as 7 Pons juin pra. Hale Sh. Acc. 49. 
3 | By the Sr. 4. K. 10 Ed. 1. (which was an Act of Parkament. 2 Inf. 


. If. 11. The Bod 705 Sen ſhall be written in an Annual 
85 K a la er y Year ear upon a of Sheriffs : The Re- 
.manents of the Ferms of 24 fame Shires ſhall be written Pot Terras dates in 
the Annual Rolls, and the Sheriffs ſhall be charged therewith. H. Sb. Acc. bs. 

In the ſame Annual-Ralls ſhall be wwrirten' the Ferm of the Sheriffs, the 
jeanties and farts, the Ferms of Cities, 
Boroughs, Towns, und other'Ferms, whereof A oer b made N in the 
Baobequer; H. A. Are. 65. 3 9 
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And alſo all Debts determined, all Groſs Debts ſeparate, and all other 
tba that ſeem to be clear. Mad. 654. H. Sb. Acc. 65. 
I the Sheriff does not make his ni as he ought, a Writ goes command- 
him to make it. Mad. 645. 
werbe Annual Revenue, for Which a Sheriff ſhould principally account, was 1 
Fil, or Caſual : The Fixed was called the Corpus Comitatiis, the Caſual, 

Proficuum Comitatils, which being in Ferm to the Sheriff were called Firma 
Corporas Comitatits, and Firma de Proficuts Comitatiis. Hale Sb. Acc. 34. 
2 223, 651. 2 H. 7. 6. 6. 

The fixed Annual Revenue contained, 1. The Rents. of the Tenants of 
the Demeſnes of the King: 2. . Groſs Ferms of. Lands, not Parcel of the 
County, let to Farm to Cities, Boroughs, or particular Perſons, or reſerved 
aher the Ferm of the County was aſcertained: 3. Common Fines upon Towns 
for Beaupleader, for Suit, Ward, not attending the Tourn, Cc. reduced to a 
Certainty : 4. Arrentations of Aſarts in, Waſts and Foreſts . aſcertained by 
Juſhces, in Eyre. F. Qrementum Comitats, or Improvements of the. King's 

Real Hak Sb. Ace, 35, Sc. 1 

Yome of thee and (gyeral. other Rents, to be collected by 554 Sheriffs, 
nere written ſub Nomine, Tic, and called Vicontiel Rents, and compoſed the 
ferm Corp Comttatis.. H. Sb, Acc. 37, GS. 

The Ferm dz Proficuis. Camitatus principally e 1. The Fines, 
Ifves, Amerciaments and other Profis of the County Court. 2. Of the 
Tour and Leet of the Sheriff, 3. Of the Hundr or Wapentake-Court. 
H. Sb. Acc. 43, Co. 

Theſe Ferms were paid i in Blanch Money, (viz. reduced to the Standard 
and dralbat; ) or. in Numero. F. Sh. Acc. 24, 54. 

Tho' the Deber of a Sheriff could not be known, till his Account finiſhed ; 
yet an Eſtimate was uſually made of the Annual Reyenue paid by him, and 
this dum was paid upon Return of the Writ of Summons of the Pipe at li- 
chaelmas and Eafter, * are called, The Profers of the Sheriffs. . Sb. 
Ac. 51. Mad. 648, 644. 


And theſe Profers are continued, but repaid, if nothing appears due from 
the Sheriff upon the End of his Account. H. Sh. Acc. 52. 

By the St. 2 & 3 Ed. 6. 4. Every Sheriff, after he, bis Deputy or Attorny 
is worn to account for the Profits of his Office, ſball deliver to ſuch of the 
Lord Treaſurer, Chamberlain, Chancellor, and Barons, as ſhalt be preſent, 
Rolls of Parchment, containing the Sums he bath levied, or 50 have 
levied, as Part of his Ferm called Vicontell, or any other Ferm charged to 

bm gu of the Court of Excbequer, of. who, for what Lands, and for what 

e levied. 
By a Rule: 6th July 16 50, it was ordered. That the Clerk of the Pipe, 
ies, and Sworn Clerks af the fai Office, ſhall ſet forth in the ſubſe- 
quent Annual Rolls, the particular Rents, as far as they can diſcover, &c. 
which make up the Ferms charged in Graſs Sums, and 2 how much 
of them have been and are to be anſwered. H. Sb. Acc, 89, 94. 

do by the St. 13 & 14 Car. 2. 21. S. 4. The Remembrancers, &c. ſhall | 
write true Copies of Seiſures and Inquiſitions, certified to the reſpeQive Offices, 
for the Eogroller of the Great Roll, &c. that Proceſs may iſſue for levying the 
lame, Ge. and they ſhall forthwith certify to ſuch Eugroſſer of the Great 
Roll all ſuch Debts as any Sheriff ſhall be charged with by his Return to the 
Barons on an y Fieri facias, ,Levars factas, Capias, or other Proceſs, and all 
| ines and Amerciaments ſet in the Court of Exchequer on any Sheriff, &c. 
that they may be obarged in the Sheriff's Account, Ge. on P of 40l. 


Vox, V. FM 7 D nes (8. 29 
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0 2) of wil Things a Sheriff chan not be charged, 


But by the Sr. of RutP. 10 Ed. 1. In the Remanents the Liveries and Arm 
aſſigned ſhall be allowed, and other Allowances (if the Sheriff have had ary) 
of the Iſſues of Bailiwicks by our Writs. Mad. 239, 248, 650. | 
Bat the Treaſurer and Barons ſhall have View, &c. and certify the Char. 
cellor of the due Allowances to be made, and Writs of Allowance ſhall po 

according to ſuch Certificates. 
| In the Account as to new Debts, Nothing ſhall be put in the al Roll 

but Debts ſe or found in the Original, but of Dead Ferms and Deſperate 

Debts another Roll ſhall he made called Rotulum Comm tatii. H. Sb. Acc, öl. 
And all Debts, to which a Sheriff may return, That the' Debtors Ha | 
Nothing in his-Bailiwick; nor had when firſt charged, or that the Debtor 
be not found, © ſhall be eſtreated inta a Roll and deliverrd to Circumſpect Men, 
who ſhall enquire thereof, as by the Treaſurer and Barons hall be provided. 

Aſter this Statute, the Annual Rents which compoſe the Ferm Corpus (a 
nitatdi were examined, and Abatement was made in the Ferm of the Sheriff 
in Reſpect of Rents iſſuing out of Lands gran TR 
ſtiled, Remanentia Firme poſt Terras datas. 

And the Account was not made as before de Firma $ Comitatis but 

de Nemanent Firmæ pol Terras datas. ' H. Sb. Acc. 66. 

1 UN AM emnigf the Aint Rl way olfo mined Bimr dura, wiz th 
= - Could not be levied, and Debts deſperate. Hale Sh. Acc. 67. 

_..-. | By the Sr. 5 R. 2. 13. If Accomptants examined by the Barons on Oil, 
if they can anſwer the King any Thing, ſay, e, they ſhall be diſ 
2 from other Account. 

And, becauſe by ſubſequent Grants the Rents, of which the Ferm of 

a Sheriff conſiſted, were abated, w the Sheriff could not raiſe his 
K the People, by the St. 1 H. 4. 11. It wa 
enacted, That the Sheriffs ſhall account in the Exchequer, and have Allowance 
on their Oaths of the Iſſues of their Counties in all Times to come. H. Sh, 
Acc. 74. 

But by the Sr. 4 H. 5. 2. Theſe Allowances on Oath were reſtrained b 

Things nal. H. Sh. Acc, 76. © 

So by the St. 34 H. 8. 16. Sheriffs were to be c on their Accounts 

only with ſuch Sums, as they might levy, and ſhould have Allowance not 
only for their Charges in 100 Diets and Charges of the Juſtices of Aſſiſe; but 
alſo their Expences about the executing their Offices. * Sb. Ae. 76. Re- 
ONS 2 & Aba 7 
But St. 2& 3 Ed. 6. 4. s Act was led, yet it was -_ 

Russe That Sheriffs. ſhould have ſuch was repald, yet and other 

lowances as they had before the making the ſaid Act, or account accord- 

ing to the ſaid Act at their Election. H. Sb. Acc. 79. 

And in Counties, where no Tallies of Reward have been granted by the King, 

the Sheriffs ſhall have Allowances. for their Charges in the Diet of the Juſtices, 

or by'6ther Means, as ſhall be in a Bill delivered on Oath, without Warrant 
| or Tally. H. Sb. Arc. 79, &c. 
And ſhall be diſcharged of all Ferms; Goods, Profits Caſualties and Sums 
of Movey, . as they cannot levy, or come by. H. Sh. Ace: 80. 
And have Deduction and Allowance of all Sums, where the Poſſeſſons 
«put of which the Yicentiels were leviable are come to the King's Thule Sc. 
And the Lord Thonkurer and Barons may do this WINGS Warrant. | 
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Since this Statute all Sheriffs have waived their Tallies of Reward, and have 
in their Accounts taken the Benefits allowed by the S. 34 H. 8. 16. and 
20 3 E. 6. 4. Hale Sb. Acc. 82. 


And have diſcharged themſelves of their Vicontzels, the Ferms de Remanent' 


Comitatils, all Ferms de Proficuis Comitatils (where the Profits did not exceed 


the Charge) the Caſual Profits and other Things which they could not levy. 
H. $b. Acc. 82, 83. 


And ſuch Diſcharge was made upon the Oath of the Sheriff, that he could 
not levy them. H. Sh. Acc. 83. 


by Particulars, c. and Tach Particulars as have not been i: in 40 
Years laſt, and are become illeviable, ſhall be put out of the Annual Roll of 
the Accounts of Sheriffs, Sc. H. Sb. Acc. 95. 
And by the St. 13 & 14 Car. 2. 21; S. 4. No Sheriff ſhall be charged to 
anſwer in Account any illeviable Seiſure, Farm, Rent, or Debt, or where 
the Proceſs doth not expreſs of whom, out of what Lands, &c. or for what 
Cauſe they are to be leviet. 

And all other Dead Farms and Seifures, deſperate, illeviable, and unintel- 
lgible Debts, ſhall be left out of the Great Roll and Sheriff's Charge, 

80 by the Sf. 3 Geo. 15. The Lord Treaſurer and Barons or any two of 
them, as oft as ſee fit, on Requeſt of the Sheriff, &c. may call the 
Treaſurer's Remembrancer, Clerk of the Pipe, and ſuch other Officers as they 
think fit, and cauſe them to bring before them an Account of the Rents and 
Certainties, written out Yearly in \ Proceſy to the Sheriff, &c. And upon Ex- 
amination reduce and eſtablich the Sums, . with which the Sheriff ſhall ſtand 
chargeable, Cc. And make Orders purſuant thereto to be entred on Record 
in the ſeveral Offices: And the Sums ſo ſettled ſhall be the Profers of each 
County, and the Rolls of Fe. ſhall 1 made conformable thereto. 


(G. 3.) How eafdrced to make his Account. 


FS Sheriff _ to make his Account in Pak or by Attorny. Mad. 
; 
And his Account. ſhall be Annual, and in a regular Manner. Mad. 629. 
But by the &. 3 
Cuſtody by any "Officer of the Court of Exchequer for not being appoſed upon: 
ny Proceſs for not finiſhing his. Accounts, or for any Contempt relating to 
bis Account, but by Writ under the Seal of the ſaid Court, or by Warrant, 
ipned by one of the Barons, to be executed by the. Marſhal of the ſaid 


Court, or his Deputy, and ee the Name of the Sheriff, 
* and his Offence 


(6. PREY How the Sheriff ſhall bs diſcharged by Quietus. 


When the Sheriff has finiſhed his Account he ſhall have his Qyictur, - 

By the St. 21 Fac. 5. and 13 & 14 Car. 2. 21. S. 8. When a Sheriff on 

ing his Accounts ſhall have his Qyetus f, he, his Heirs, Executors, 
Goods, Gc. ſhall be abſolutely diſcharged of all Monies by him levied, 


ng, unleſs queſtioned, and Jane againſt him for the ſame in four Years 

mer his Account or Qutetus. -* 

And the Officer, by whoſe Default any Procels | is kent out againſt him, g 

Cc. hall forfeit 401. Ge. 1 
By the &. 3 Geo. 15. If-any Officer, Ge. retard is: Aer b his 


By a Rule 6th July 1650. So much of the Ferms as cannot be explained 


Gee. 15. No Sheriff. or Under-ſheriff ſhall be taken into 


tho? pretended not to be accounted for, or any other Pretence notwithitend- 2 


Accounts by wilful Abſence, 'Sc or upon Payment or "FIRE of Foie L 6 
N 7 | 4 neg! > 
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at o 
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noglect to incol; make out, fign' abd deliver his Quiet in due Time, he ſhall 


— ſuch Recompence, as the Barons ſhall direct on 8 8 in a lunar 
4 5 6 mo 1 


Re (8. $i ) Che of his Patent and Account, 


By the St. 3 Geo. 1 5. The ſeveral Officers of eg. Exchequer, Ge. 
1 N. (op any Fee from any Sheriff, Under-ſheriff, Cc. or making out his 
4 2 Patent, or Commiſſion, the Dedimus to ſwear him, the Entring the Recog- 
2B | nifance, the making out and Return of his Proceſs, his A | pling 
AY | Accounts, Qierus, or other Matter concerning the Sheri ty; may receive 
= the ſevetal Fees therein ſpecified, and no other, on Pain of 5. to the Party 
= - |  grieved, and treble the Sum taken above the juſt Fees, and treble Coſts, to be 
E | awarded. by the Court of Exchequer, on Prof of the en n ſummary 
= „55 Manos them ſhall ſeem meet. 
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5 ( 10 By the King, 

JY the Antient Law of the Realm, the King has Power: to viſit and reform 
all Abuſes in the Church. Dgv. 4. 2 Rol. 230. . 7. 
And therefore, all free Chappels of the King's F oundation are viſtable by 

the King, and not by the Ordinary. 2 Rol. 230. l. 17. 

So all Hoſpitals ob the King's Foundation. 2 Rot. 230. 4. 17˙ 

And all Donatives. 2 Nl. 230. I. 20. Nei! 
> ee * the Univerſities. oh in Privy Council 1 12 2 Gor. I, 
2 327 
So, tho' the King appoints G of an Hoſpital, School, Ge. he may 
afterwards viſit; if the Governers are not made Viſitors by expreſs Words, 
: Ca. 1820 „ x 
3 by the Sr. 2 5 2 8.21. Arckbithope or others ſhall have no Authority to 
viſit any College, Hoſpital, Ge. before exempt from their Viſitation, but Vr 
ſſtation ſhall be by the King, GSG. 

Bat by the S. 31 H. 8 13. All. Mopaſteries, Colleges, Hoſpitals, & 
thereby diſſdloed, and all Churches, &c. belonging to them, tho before ex- 
a. ſhall-be thenceforth within the Viſnation of of. the Ordinary, or of , 

King, Tc,. | 
So where the king and a ie, join in a a Foundation, ithe i King Gall viſit; 
for the King is Founder. 2 inp, 68. 


(A. 2) The Viſitation of the King' s free C ls, Ho — or Dusties hall 
3 2. by his Chancellor. F. N. B. app, 1 rm 2 Bol, 230, L. 17. 
cellor. LY 46. Co. L. 96. a. 


e 


— | 1 And, 


X DOD STE! Q RR. 
And, if any other viſits them, + Prokibvyes lies. Reg, 40. b. 


ls the King may make Viſtation by „ tcia Conditions, Dave. $6 & 
L 30. þ 4. e 
. the St. 25 H. 8. 21. Archbiſhop, or other Perſon, ee er 
to viſit any Coll: es, Hoſpitals, Sc. exempt before-the Act, bot: the Viti- 
mien hall dy Commiſſion rr to dach Peoſonk as 


"Ny che: S. r Bliz. 1. All Privileges | Jurifliions, Ge. uſes to viſit the 
Eſtate and Perſons, G. thall be annexod to the Crown ; And 


the, Queenangy aſſign Commiſſioners, Ge. to have all Ne Gr. Fes 


in Prarogative, (D. 9.) 

the Sr. 2 H. 5.1. Hoſpitals of the King's Patronage and 8 
the —— by the King's Commiſſion, ſhall inquire of the Foundation, 
Governance and Eftate of them, Ge. and fhall - certify the EE in 


— Bot 
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(A. 4) By a Patron. 


So, if any Foundation for Charitable Purpoſes be made by a Subject, ad 

10 Special Viſitor appointed,” the Founder and his Heirs, by the Common 
la, are Viſitors. '4 Mod. 124. Ca. Parl. 45. 8 Af. 29. Eg. Ca. 180. 

As, the Founder of. a' College, or- Hoſpital, not Spiritual. Ca. Parl. 46. 
Bro. Depoſetion 10. 2 Rol. 230, I. ult. Reg. 41. 4. Ney 91, 2. Dub. Cod. 

fur. Ecel. 1148. (or 1107. Ed. ut.) R. Carth. 93. 

So, if Governors be appointed, but no Viſitor, the Governors ſhall viſit, 
1 Bol. 231. J. 2. 10, '10-Co. 31.0. _ 

By the S. 14 Elia. 5. If an Hoſpital be founded, and no Viſitor appoint- 
ed, the N ſhall viſit during his Life. 


80 by the Se. 39 El. 5. where ; Maiſons de Dieu, Ge. are founded by 


$0, the "ES or. Founder of any Eleemoſynary Corporation. Ca. Parl. 45. 

Jo, if a Common Perſon be Founder, tho' the King afterwards gives to 
the fame Corporation greater Poſſeſſions. 2 I. 68. 

Or tranſlates a Chauntry, ene by a Common Perſon, to a Monaſtery, 
Tc. and endows it. 2 Inſt. 68. 18 

So. the Founder, or Patron of an Eleemoſynary Foundation and his Heirs, 
2 e tho' the Patron does Hot « n to be o during his Life. Ca. 

art. 45. 

And this Viſitatorial Pies 6 conſequent t to the Patronage by the Conichon! 

af not introduced by any Canon, or Eccleſiaſtical Conſtitution. C. : 
45. 

So the Viſtation of a Danative Church ſhall not be = the Ordinary, 5 
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* WE 3 5. (A. 6.) By the Ordinary. 


v1 8 1 0 1. 


All Spiritual Perbus generally are ſubject to the Viſitation of the Biſhop, 

Ordinary. 2 Rol. 26g. 4. 10. 

0 2 Kal. 229. J. 35. | 
800 A Dean, of Right, i i. viſitable by the Ordinary. 2 Rol. 229. J. 25, 
So every one having Curam Animarum. I Mod. 12. 

By the-Se. 2 H. 5. 1. As to Hoſpitals not founded by the King, the Or. 
binaries ſhall inquire of the Manner of Foundation, Eſtate, and Governance, 
Sc. and correct and reform, &c. according to the Law of Holy Church, 23 

to them belongs. 

So every Spiritual Hoſpital ſhall be viſited by the Biſhop. 2 Rl 230. . 
$0. 10 Co. 31. 2 Rol. 231. J. 5, Ney ga, 2. 

So, all Abbies and Priories, of Common Right, were viſitable by the Ordi. 
nary, as to their Rule and Order, if they were not lawfully exempted, 2 Rv 
229. J. 17. 231. J. 3. 

And by the Sr. 35 Ed. 1. 4. The Ordinary, tho' an Abbot, Prior, &. 
Alien, may viſit a Monaſtery, &c. ſubje& to them in Things belonging to 
the Rule and Diſcipline of their Order. 

And tho? the Patronage of a Deanery, &c. by AR of Parlinaient be given 
to the King, ſaving to all but the Biſhop all Rights, &c. the Dean continues 

viſitable, when the King has preſented ;. for the Saving regards the Patronage 

and Poſſeſſions only. 2 Rol. 229. J. 30. 
So, if an Hoſpital be ſuppreſſed by Act of Parliament, and their Poſſeſſion 
veſted in the King, the Viſitation of them does not thereby ceaſe, till the 
Incorporation of them be diſſolved. 2 Rel. 229. J. 40. 
So, by the St. 14 El. 5. After the Death of * Founder, if no Viſitor be 
appointed, the Biſhop of the Dioceſe or his Chancellor ſhall viſit all Hoſpitab 
within his Dioceſe, to ſee that they be ordered according to the Statutes of 
the Foundation; and call to account all Perſons for Receipt of Rents, Ee. 


3 But the King's free Chappels, Hoſpitals, Donatives, Sc. were not vi 
table by the Ordinary. Yide Ante, (A. 1.) 
So the Kigg might exempt Abbies, &c. from the Viſitation of the Ord- 
_—_ 2 Rol. 232. J. 35, 230. l. 25. 
| if the King had it in Ward, the Ordinary ſhould not viſe Juriog © the 
King's Cuſtody. Semb, 2 Rol. 230. J. 35. 
So, if a Rectory was appropriated to the Abbot, &c. it ceaſed to be vile 
ble by the Ordinary. 2 Nol. 229. J. 12. Dav. 3. 5. 
So, if a Corporation be Lay, the Ordinary ought not to viſit, nor can vii. 
20 Co, 31. 4. Sutton. Dub. Cod. J. Eccl. 1148. (or 1107. Ed. alt.) 


(A. 8.) By C. Othon. Ive. 22 H. z. 4 D. 1237. Circumeant { Arch. et my 
both : 16 8 opportunts, corrigendo et ESO Ecclefias. Vide 
be made. Lind. Conſt. Oth. 56 
2 Bihop I Vifitatione Diæcęſand, tenetur Epi iſcopus primo viſitare Ecclefiam Cathedra- 
| lum, deinde Diecefin. -Cod, J. Eccl. 996. (or 957 Ed. ul.) 
In Metro tand, tenetur e 61 opus ſuam primùm Ecclefiam ef Dire gfn 
viſitare, dernde in fingulis Dizcefibus ab Eccleſia Cathedral: incipere, indegut 
2 1 ad reliquas Diæecſeos Partes tranfire. Cad. J. Eccl. 996. r 97. 
1 
And Viſitation ſhall be made without Commiſion for it under the Great 


Seal. * 451. 


Vm 


I 831 T. © &. 567 
_ Viſitation by the Biſhop, by the Antient Law, ought to be Annual. Cad. 
7 Eccl. 998. (or 958. Ed. ult.) CB 
But becauſe the Archdeacon makes an Annual Viſitation, by the Modern 
Law and Practice, the Biſhop makes only a triennial Viſitation, Dieceſim to- 
tam tertio guoque Anno viſitet et Procurationes accipiat, ut aliis Temporibus 
uſret, ei liberum ęſto, modo ſuis Impenſis id faciat. Cod. J. Eccl. 998. (or 
8.) 
4 Canon 60 A. D. 1603. Confirmation ſhall be at the Biſhop's Viſitation 


7 vationem per Modum rann Simplicts ee Vicarius File (A. 9.) 
Archidiaconus babet de Jure Communi. Lind. 49. pi opt By the Arch 


Ad Eprſcopum principaliter ſreftat inquirere de Criminibes Ecclefiafticis, ut A. . 
de Adulterio, Uſura, 8 Simonid, et quolibet Mortali Peccato. Lind. quirable at 2 
Conſt, Othon. 56. Viſuation. 

By Canon 109. A. 1603, If any offend their Brethren by Adultery, Whore- 
dom, Inceſt, or Drunkenneſs, by Swearing, Ribbaldry, Uſury, or other Un- 
cleanneſs and Wickedneſs of Life, the Churchwardens ſhall preſent the Of- 
fenders. 

80 by Canon 110, If they know any to be a Hinderer of God's Word to be 
read. or preached, or of the Execution of thoſe Conſtitutions, or Fautor of 


uſurped or foreign Power, by Law rejected, or Defender of Popiſh and er- 
roneous Doctrine. 


8e by Canon 111. In all Viſitations, they ſhall preſent the Names of all, 


who behave diſorderly in the Church, or by Ringing, Walking, Talking or 
other No, hinder the Miniſter or Preacher. 


Antiently ſack Perſons as the Ordinary ſelected were cited to 105 Infor- (A. 11.) 


mation upon Oath de Moribus Parochianorum within their Piſtrict. Cog, By what 
Exel. 1000. (ar 960. Ed. ul.) J. Means Is 


quiry ſhall be 
Afterwards a Citation was granted againſt 4, 6, or 8 juxta litudinem made. 


Parochiarum, quod compareant, Sc. ſuper inquirendis ab eiſdem Viſitationem oy Preſent: | 
ram, &c. concernen Veritatem quam noverint dicturi, &c. who by the 


Canon Law are tiled, Teftes Synodales. Cod. J. Eccl. 1000, (or 960.) 
And by the Conſt. of Bomface 45 H. 3. A. 1261. Laici, ubi de Subditorum 
Peccatis et Exceſſibus cornigendis 12 Prælatos et Judices Ecclefiaſtic' inquiritur, 


ad præſtand de Veritate icend ae, per Excommunicationem, % Opus 
ſurrit,  compellantur. Lind. 109 


Afterwards, at the Time of 4 the Rofbrination and bete Preſentment was 
made by the Church- wardens alone, or with 2, 3, or more Pariſhioners Fide 
Tm (who ſince are called S:de-men or Afliſtants) Cod. J. Eccl. 1000. (or 


And by the Canon 1571. Aditui Adulteros, Fornicarios, Sc. in Epiſcoparum 
& Archidiaconorum Vifitationibus patefacient. , Cod. J. Eccl. 1000. (or 960.) 

And therefore, the Biſhop or Archdeacon before his Viſitation bos Oeconomos 
comparend in eorum Vifitatione vocare ſolent, eiſque Articulos miniſtrare, ac 
ter de Fidelit' ſuper eiſdem inquirend et de Compertis P'r/extotionees exbibere, 
furamento Corporali onerare. Oug be. Ordo Jud. 228. 

By Canon 26. A.. 1603. Churchwardens or Side-men having taken their 


ths to preſent, Gc. who ſhall incur Perjury by neglecting. or refuſing to 
do ſo, Cc. ſhall not be admitted to Communion. 


The Oath of Churchwardens was at firſt ad patefaciend what they knew to 


bad in Rebus ef Perſonis, but Articles were afterwards delivered to them, 


4 * ſworn to * Preſentment upon n Cod. J. Eee. 1000. 
'96 o 


0d 


But 


6 „ F — : RE 
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__ Bot, if an Oath is required to p aocordiag to Articles delivered, where 
= ay Articles are not within. Eccleſiaſtical Nr b x Prohibition goes 

—_ er aired oaghtt to be only, to preſent ſuch Articles as to their Ns. 
_ - | r e re (o7 96+, 
4 3 A. commit Adulterinm, Ge. is infatlicien without 
j ſaying Cum * Gage. O. J. 229. 


3 1 80 2 Bicop or Archdeacon, ex Famd publicd A robe Fu 45 
_.. * "having Notice that any has committed a notorious Crime, or is ſuſpecded - 
J Opinion erroued aut Perver fitate alſlinard, may cauſe him to be cited ad com. 
Parend perſonaliter coram eo in Laco folito Judicial Artuculis, Bec. præſartim 


1 to the Crime ſpecified, . objciendis Reſponſur.* Onght. O. Y. 21 5, 
een. So, if there bo.no Preſentment, hor 92 iry ex Officio . P 
= | . to pay Coſts) haber Intereſſe Fudicis r cates er dite jr 
-of a Stranger. nuere. *. Jud. 225. | 
I . RY AY "304 (A. ra.) By a Special Viſitor. | 
_. - tv upon the Foundation of any Co Aggregate for a Charity, the 
J Founder may conſtitute a Special Viſitor. Cv. L. 96. a. 
= CR As, upon the Foundation of. any College, or W! in an Univerſity, 
. Or Hoſpital, Free-School, e. 
| And where there are ſuch Special Vifitors, h or Overſeers, by the 
_ EY Sr. 39 El. 6. they are not ſabje& to the Commiffioners for Charitable Uſes, 
1 wo If a Biſhop, by the Deſignation of the Biſhop of fuch a See, be appointed 
x Vifitor, that extends to all Bithops of 'the ſame See: As, if the Statutes of 
—_ n 1; 4 * Pol ww rs ASTON Semb. g. 389, 312. 
28 . And mey make Viſhation for Redreſs of Gerber 4 Mod. 10g. 
_—_— So, tho' the Statutes of à College ſay, that he thall viſt te Quinquennis in 
_ - N ſemel, yet he may at other Times hear Appeals, remedy upon 
Complaint, &c. for his general " Authority ſhall not be reſtrained but by Ne- 
3 Words. Semb. 4 Mod. 109. Ca. Parl. 42. | 
_ So a Viſitor has Authority, upon Refuſal to admit, as well as vpon Oufer 
_ = vf, a Fellow, &c. of a College. 4 Mod. 369. Skin. 13. 
xXx 1 80 2 Viditor has u. as incident, to deptine. 4 Mad. 110. Ca. 
=. Pola: | 
=_ - | * proceed upon a Grievance A in the Time of his Predeceſſor. R. 
= ps i Determination of a Udſitoz final. 
3 <8 | 0, if a Viſitor gives Sentence, it Hall be definitive ; for no Appeal lies 
—_ : Gs EOS 4 112. es. 4. K. 31 
1 | -205 13. 5 
_—_: And therefore, if his e be thewn in Pleading, it is 
not neceſſary to fay for what Cauſe it r; for the Cauſe is not traverſable. 
4 Mod. 124. Ca. Parl. 46, 83. 
So a Mandemus does not lie to reſtore « Perſon deen by lim. 4 Mod. 
1125 122, Ca. Earl. 47. R. = 1 08 265. % 
2 FS 
6 6 at; 
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80 his Sentence ſhall not be examined in a Collateral Action. Cont. per 

J. but Holt, Cb. J. acc. 4 Mad. 113, 123. 

And this Judgment was J in Parliament. Ca. Parl. 56. Skin. 447 
ad £106. 

No more in a Temporal than in a Spiritual Crporation of which he is 
Viſitor, Cont. per 3 J. but Holt, acc. and the — was reverſed. 4 Mod. 
116, 121. Ca. Parl. 56. 

But the Power of a Viſitor may be qualified or reſtrained by the Statutes 
of the College. Semb. 4 Mod. 120. Ca. Parl. 51. 

So, if he, who is no Viſitor, N N a Viſitation, a Prohibition lies, 

4 Mad. 110. Semb. 2 Rol. 230. J. 15, 27. 

80 if a Viſitor be appointed by the Founder of a College, That does not ex- 
tend to a Foundation of other F ellowſhips added by another to the ſame Col- 
lege. Semb. 5 Mod. 422. 

So, if a Viſitor intermeddles with a Matter out of his J uriſdiction, a Pro- 
hibition lies. Ayl. 2 Vol. Hift. of Oxford 80,94. Reg. 40. 


So an Appeal lies to the King himſelf from the Sentence of a Viſitor, Ay. 
Ht. Y. Oxford 2 V. 84, 86. 


(© How His Power ſhall be exerciſed. 


HE Power of a Viſitor muſt be regulated according to the Statutes of 
T the College, or Cuſtoms of the Place. 
Hl. H. of Oxford 


if ” Appeal b be exhibited to him, he muſt take it. 
2Vol. 81. 

He muſt inhibit all Proceeding againſt the A pellant till the A be de- 
termined. Ayl. 2 Vol. 81. | l ppeal 


He muſt direct the Complaint, to which an Anſwer is required, to be put 
in Writing. A „ 

80 he muſt fummon all concerned to appear before him. Ahl. 2 V. 81. 
And he may ſuſpend or deprive any for Contumacy ; for it is requiſite for 
the Exerciſe of his Office. Ayl. 2 V. 80. 4 Mod. 110. Ca. Parl. 43. 

$0 he may adminiſter an Oath. Al. 2 V. 94. 

Or require an Anſwer upon Oath. hl. 2 V. 94. 

He ought to give convenient Time for an Anſwer. Ayl. 2 V. gs. 
And for Examination of Witneſſes. Ayl. 2 V. gs. 

He muſt always proceed upon a General Viſitation, or Particular Appeal, 
ſunmarid, fimpliciter, et de Plano fine Strepitu aut Figura Fudicii, viz. ac- 
cording to mere Law and Right. Ayl. 2 V. gs. 


Yet the Forms preſcribed by the Statutes muſt be obſerved. Ayl. 2 V. 95. 


o) Remedy, if a Uiſitoz acts contrary to Law. 


UT a Viſitor has not Authority to determine Matters againſt the Statutes 
of * Realm; for he is a private Judge, who is to determine only 


4 Med, 238, 


241, 369. 


(E) Jf he acts without lawful Author. 


80 if x Viſitor act, when he has no Right to be Viſitor, a Prohibition lies. 
3 Gay 307. 


Vor. V 7 F UMPIRE. | 


| the Statutes of the wk ca ny he i is Viſitor, Semb, 
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N | Vids Phader, (a X. 5.) 
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S to the Union of Churches, by whom it ſhall be made, and the Effe ä 
| of it, Vide in Advowſon, (F. 1, &c.) - 
| As to the Union between the Kingdoms of England and Scotland, Vide in 
Scotland, (D. 1, &c.) ( 
As to the Union of Wales with England, Vide in Wales, ( Tak L 
The uſual Union of Kingdoms or States conſiſts in the Union of Sovereignty, a 
of Name, of Language, of Laws and Occupations. c 
| $i uniantur duo Popul, non amittentur Jura, ſed communtcabuntur, Gro, 4 
3 4 J. Bel. & Pac. J. 2. c. 9. S. 9. nt. 4 Inft. 347. 
| | 1 y 
g | | 2 : 
. » 1 
: | 5 | 3 a 
| wy EN, f 
| b 
| 1 
8 1 (4) Univerſities, what are. | ; 
3 | Ju the Kingdom of England there are only the two Uciverſitic of Cambridge | 
| Univer, r th Iacceorton of the Nu of ol Scan b 
= a-Body Folitick. | 


CEN ETFARLTETE 
© And frequently is uſed for the Place, in which thoſe Profeſſors reſide for 


their Studies. Dr. Ayhffe 2. 


The Word was uſed in ſuch Senſe in the Time of Rich. 1. Jobn and moſt 
Part of the Time H. 3. Dr. Ayliffe 2. | 
The King may make a Univerſity. 


And may make it without the Conſent of the Ordinary. 2 Keb. 65. 


(B) Cambztdge ; The pꝛivileges. 


HE Ancient Charters of Cambridge being deſtroyed by the Rebels, per 
St. 8 R. 2. Nu. 11. The Aſſiſe, Conuſance and Correction Pants, Cer- 
viſe, Ponder' Menſur' Regrator et Foreſtallor' were granted to the Chancellor 
and Scholars of the ſame Univerſity. 4 ft. 228. 
By St. 13 Eliz. 21, It was enacted that the Univerſity of Cambridge ſhould 
be incorporated, tho” it was anciently a Corporation. 4 Inf. 227. 
That the Letters Patent of 3 Eliz. and all Letters Patent of the Queen or 
her Predeceſſors ſhould be as good and effectual, as if they had been recited 
and confirmed by the fame Act. 4 Inf. 227. | 
That the Chancellor, Maſters and Scholars of the ſame Univerſity ſhould 
enjoy all Manors, Franchifes, Privileges, &c. to them granted, Cc. 4 Inst. 
227, | 
| hy to the Courts of the Univerſities, Vide in Courts, (M.) 
As to the Conuſance of Pleas there, Vide Courts, (M.—P. 2, 4.) 


0 Oxfoꝛd; The Pꝛivileges. 


O by St. 13 Eliz. 2 1. All Charters and Letters Patent, &c. by the Queen 

or her Predeceſſors to the Univerſity of Oxford as well as to Cambridge, 
ue confirmed, the Univerſity is incorporated de Novo, and all Manars, Fran- 
chiſes, Privileges, &c. which they of Right ought to have, are eſtabliſhed. 
4 Inf, 227. | 


The Chancellor of the Univerſity is a Juſtice of Peace by Preſcription, as 
well as by Charter. 2 Vent. 33. | 


By Ancient Charters they have JuriſdiQtion tam in Laicos quam in Clericos. 
2 Vent. 33. 1 | 
80 by Pat. 14 R. 2 & 14 H. 8. confirmed by St. 13 Eliz. 21. The Uni- 
rerfity has Conuſance of all Pleas for Treſpaſs, and all Complaints, Miſde- 
meanors and Crimes (except Pleas of Freehold) Ubs Scholares, Servi aut Mi- 


uſtri ſunt una partium ſec Statuta vel Conſuetudines, &c, vel ſec Legem Regni 


d Valuntatem Cancellarii : Ita quod Juftic' de B. R. de C. B. vel de Aſſizis non 
| intromittant, Vide Courts, (M.) | 25 64% | 
And therefore where a Scholar is Party, the Vicechancellor's Court ſhall 
bold Plea in all Perſonal Actions ſec” Legem Terre, aut Morem Univerſfitatis. 
Lit. 10. 1 Sal. 343. . | | 2 N 
So, if the Wife or Daughter of a Scholar is Plaintiff againſt another Scho- 
r, who prays a Prohibition; for tho' the Wife is not a Scholar or Servant; 
jt the Defendant being a Scholar, the Suit ought to be in the Vicechancellor's 
Court. R. Cro. Car. 73. Lit. 41. = 2 
do Conuſance ſhall be allowed, where an Action upon the Caſe is brought 
Ralnſt a College in their Corporate Capacity, 9i2. Againſt Maſter and Fel- 
ba. R. per 3 J. Atkins cont, 1 Mod. 164. d 0 
But the 1 niverſity Court ſhall not hold Plea in an Action Real. 
> $3 3 for thereby Poſſeſſion of the Freehold ſhall be recoyered. 
Cs. | 


. 
” WS 
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- 


Nor 
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| IS in Treſpaſs Quare Clauſum fregit, for the Freehold may come in 
3 "Re | veſtion, 

3 Nor for the Penalty of a Statute. Skin. 66 5. R. Sal. 671. _ | 
4 8 "+, Privilege of the Univerſity will not be allowed, where the Suit is for an 
equitable Matter in Chancery. R. 2 Vent. 362. Vide in Chancery, (3 X.) 

Nor where a Tradeſman is matriculated and regiſtred i in the Univerſity a8 2 

Servant to a Scholar, but lives in the City, and does not attend in College ag , 

Servant. R. 2 Vent. 106. 
If the Privilege of the Univerſity is allowed upon Record in the fame Court, 

it ſhall be afterwards allowed upon Motion in another Caſe, but otherwiſe it 
muſt be. pleaded. Sat. 450. Skin. 665. | 


(D) Sthoet * Sthoolmaſter. | 


u T by. Conf, The. Arundel in Conc. Oxon, H. 4. Magiftri, Ge. decentes 

in Artibus aut Grammaticd Pueros, &c. de Materia aligua ic con- 
tra deter minata per Eccleſiam, nullatenus ſe intromittant inſtruendo eoſdem, nec 
permittant Scholares, &c. de Fide, Sc. iſputare, ne per Ordinarium gravit 
puniantur. Lind. 283. 

So by St. 23 El. 1. A Schoolmaſter or Teacher preſuming to teach contrary 
to this Act, (via. who abſents from Church for a Month, or is not allowed 
by the Biſhop or Ordinary of the Dioceſs) being convict, ſhall ſuffer a Year' 
Impriſonment, without Bail, and be diſabled to 10 a Teacher of Youth, 

And he, who keeps ſuch a Schoolmaſter, ſhall forfeit for every Month 100. 

So by the St. 1 Fac. 4. No Perſon ſhall keep a School out of the Univerſities, 
except in ſome Publick or free Grammar School, or. in ſome Gentleman's 
Houſe, not Recuſant, or licenſed by the Archbiſhop or Biſhop of the Dioceſe, 
on Pain of 405. per Day, SW. 

So by St. 13 & 14 Car. 2. 4. Every Schoolmaſter of a Publick or Private 
School, Cc, ſhall ſubſcribe * Declaration therein: And if any teach, as a 

Tutor or Schoolmaſter, before Licence from the Archbiſhop or Biſhop of 
the Dioceſs, &c. or before ſuch Subſcription (but Subſcription, only as to his 
Conformity to the Liturgy, is now taken away by St. 1 V. & M. 8. and 
5 Geo. 6.) be for the firſt Offence ſhall have three Months Impriſonment; 
for the ſecond the like, and forfeit five Pounds. _ 

By St. 17 Car. 2. 2. It ſhall not be lawful to teach any Publick or Private 
School, unleſs he firft ſubſcribe the Oath againſt Taking up Arms, Sc, and 
frequent Divine Service, on Pain of 40/. | 
y St. 12 Ar. 7. He ſhall ſubſcribe Declaration to conform, Gc. have 
Licence, &c. receive Sacrament in a Year before, take the Oaths, and ſub- 
ſcribe Declaration againſt Tranſubſtantiation, and not afterwards reſort to 
E Conventicle, &c. But this is now repealed by Sr. 5 Geo. 6. 
By Sr. 5 El. 1. Every Schoolmaſter, ' Publick or Private Teacher of Chi- 
TRE. dren ſhall take the Oath of Allegiance. 
By Se. 7 Fac. b. He ſhall take it before the Biſhop of the Dioceſs or Ord 


in open 
p 2 1 1. & 1 8. Inſtead of the former Oaths, the Oaths thereby pre- 
cri 


NE: 130 14, z. 6. 1 An. 22. G 1.Geo. 13. He all take the Oaths 
Allegiance, Supremacy and Abjuration. 

The Sr. 23 Eliz. 13 & 14 Car. Lenard wan Uſher, or other Ahn 
a Schoolmaſter. 

And, if a Suit is inſtituted in the Eccleſiaſtical Court for keeping a School 


without Licence, a Prohibition lies. Du. Sal. 672, R. Carts, 464, £ 4 
* 9 * * "UNLAWF WEUL 
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U N L AW F U . A UT. 
Vide Vuſtices, (M. 10. 


VOLUNTARY BOND. 
Vide Chancery, (4 D. 22.) 


VOLUNTARY CONVEYANCE, 
| Vid a (a T. 9, 15.—3 M. 5.70 


VOLUNTARY SETTLEMENT. 
Vide Chancery, (3 N. 5,—4 H. .) 


VOTING IN PARLIAMENT. 
V ide Parliament, (G. 26, &c.) 


J 0 H E E. 
Vide Eftates, (B. 29.) Voucher, (D. 1, &c.—E.—F. 1, 2.) 


h Uoeer, 
(A. 1.) In what Adions it lies. 


TOUCHER lies in Real Actions, where the Tenant 8 ſuch an 
One, who is bound to Watranty, to defend the Right _ the De- 
mandant, or to render in Value. Co. E. 101. 5. | 
It lies in all Real Actions for Recovery of Land, except At. Fide ils, 
In Right of Ward. 2 Rol. 744. J. 47. | 
In Right of Advowſon, 2 Rok. 74. J. 3 
So, in a Writ of Admeaſurement of * 2 Rol. 745. J. 29. | 
renn: vouch ; for itis fa Rewedhn. 2 Rel. 
45. 421 | 
Nor in.a.Writ of Eutry in the Nature of an Affe; "fr tis convary to the 
al of the Writ. 2 Rol. 745. l. 25. | | 
So in Partition the Defendant cannot youch. - R, Mz. 21. 1 
Vor. V. 7 G | Nor 
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Nor in Dower againſt the Heir. 2 Rol. 745. I. 14. 

Or quod ei deforciat for Recovery of Land, claimed as Dower ; for it ; 
in the Nature of Dower.” 2 Rol. 744. J. 42. 

Nor in Quare Impedit, for Danger of a ba ON 2 Rol. 744 J. 52. 

Nor in Ejectment of Ward. 2 Rol. 744. 1. 47. 

Nor in Scire factas to execute a Fine. 2 Rol. 7¹ 5. J. 4. 

Nor in Quad Permittat. 2 Rol. 745. J. 15. 2 
Or Writ of Intruſion, 2 Rel. 745. J. 17. 


(A. 2.) How it ſhall be made. 
A Tenant may vouch generally without ſhewing Cauſe. 2 Iiſt. 246. 


(A. 3.) When Cauſe ſhall be ſhewn. 


But he maſt ſhew Cauſe for the Voucher, when the Voucher i is out of the 
Common Courſe : As, if a Man vouches himſelf. 2 Ro. 753. I. 10. 
Or himſelf and a A area and another — Sc. 2 Rol. 78; 
J. 15. 6 | . | 


(B) Counterplea of Woncher, 
(B. 1.) By the Common Law. 


F the Dane vouched, the Demandant by the Common Law might coun- 
terplead, viz. he might by Replication ſhew, that ſuch Voucher ought 
not to be allowed. | 
As, that the Vouchee or any of his Anceſtors had Nothiag | in the Tene- 
ments. Ton. 412. 
That there was no ſuch Perſon, as the Vouchee, 2 Inſt. 24 5. 
That the Vouchee was a Villein. 2 Inſt. 245. 


That the Vouchee was dead. 2 Inft. 246. 8 
If Iſſue be upon the Counterplea, apd at Nif prius the Vouchee makes upo 
Default, after a Petit Cape returned ang no Appearance, the Demandant (hall $ 
have Judgment. R. Jon. 412, 13. © het 


(B. 2.) By Statute. 


But now * the Sr. W. 1. 3 Ed. 1. 40. In Writs of Poſſeſſion; As; Mert- 
d' Anceſter, Ayel, Cofinage, Nuper obiit, Intruſion and the like, if the Tenant 
vouches, there ſhall be a Counterplea, That che Tenant or his Anceſtors firſt 
entred after the Death of him, of whoſe Seiſin the Demandant claims. 
. So in Beſaiel, and other Actions Anceftrel poſſeflory. 2 1nft. 241. 


So in Dower againſt a Stranger, Right of Ward, &c. for it is poſſeſſory in 

it's Nature. 2 Inft. 241. (0. 
And it will be a good Counterplea, if the Tenant, who vouches, is Tenant 1 

by Reſceit, by Voucher, &c. 2 Inf. 242%, . 

Ik his Anceſtor, who abated, leaſed for Life, and granted the Rpverfion to 4, = 
who granted to the Tenant. 2 Inf. 242. be 
If A. and B. abated to the Uſe of B. who afterwards 8 Panel to A. he being O. 

a Coadjutor to the Abatement will be within the Sai. 2 Infl. 242. 1 
But there is no Counterplea in a Formedon, or other Writ of Right in it's Ny 

0 


Nature. 2 Inft. 241, 


1 


Neo r 


Fo FO H &© nh: 


Nor, if the ag who abated, is evicted by A. who enfeoffed the Te- 


then both vouch. 2 fl. 242. 

Bo, by the Sr. V. 1. 40. In Writs of Right, and alſo in poſſeſſory Writs, 
there ſhall be a Counterplea, That the Vouchee or his Anceſtors never had 
Seifin of the Lands in Demand, or the Services of them, ſince the Seiſin of 
him, by whom the Demandant clainis, and before the Writ purchaſed, where- 
of he might enfeoff the Tenant or his Anceſtors. 


So, if a Body Politick be vouched, That rhe Body or their Predeceſſors never 
had Seifin, &c. 2 Inft. 244 


If Huſband 'and Wife ar are e vouched, That the Wife or ber Anceſtors never 
bad, &c. 2 Inſt. 244. 

If two are — That one of them, &c. had not, Ge. 2 Inſt. 244. 

But, there is no Counterplea within this Statute, if the Vouchee had for Life, 


or for Years, jointly with another, &c. for it may be by Feoffment de Faclo, 
or other Conveyance. . 2 Inft, 244. 


If he ever had Seiſin, tho it is avoided or determined. 2 Inf. 244. 


If the Vouchee is preſent in Court, and enters * into Warranty, 
the Demandant cannot counterplead. 2 Inſt. 24 


If the Demandant counterpleads, and the Tenant waives his Voucher, he 
may afterwards plead in Abatement or Bar. 2 Inf, 242. 


So, if he demurs to the Counterplea, and it is adjudged againſt him the 
fame Term. 2 Inft. 243. 


there ſhall be Judgment againſt the Tenant, 2 ff. 243. 


(C) Revoucher. | 


1 the Sheriff upon the Summons returns the- Vouchee to be dead, the Vor- 
chor afterwards may vouch another of the Blood of the firſt Vouchee. 


So, if it is returned upon the Capias ad Valentiam againſt the Vouchee, or 
upon the Petit Cape upon his Default. 


So, if the Cauſe of Voucher be traverſed, where the Cauſe ought to be 
hewn, the Tenant may waive and vouch another „ 


D) Nihat Pzoceſs ſhall. be againſt a Uouchee, 


HE Vouchee may appear Gratis, and; enter immediate!y- into War- 
. ranty. 


: If he does not appear, a Summons ad Warrantizandum goes againſt him. 
0. L. 101. 6. 


GL. 101. 5. 


If he does not appear upon the Sober a | Sequatur ſub 2 Periculs. Co. 
102. 2. 


id the Tenant muſt procure the Vouctics to appear, 1 there ſhall 

Judgment for the Demandant againſt the Tenant for Failure of his Voucher, 
102. à. 

If upon Summons, Ge. the Sheriff returns, That he bas ſummoned, and 


the fe Vouches does not appear, a Grand Cape ad Valentiam goes againſt bim. 
G, L. 10 1. 6. 


If Nibil be returned, and ſtill he MR not appear ; an Alias Grand Cape, 
Pluries and Sequatur ſub ſuo Periculo. Co. L. 101. 6. 


ng 


it's 


fe 


If 


If the 3 enfeoffs A. and takes back the Eſtate to him and B. and | 


Bat if the Demurrer is adjourned to another Term, it is peremptory, and | 


If upon the Summons the Sheriff returns Nibih an Alias and Plaries g 
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2 f. 24 


| aſe the laſt Seer or is Outlawed, Excommunicated, &c. 


y o UO A R. 


If enant does got yet , there ſhall be t apaiof 
wi the Ten Demandant, Lan for the Tenant to E op 2 
the Vouchee. Co. L. 191, 5. 

80, "if the Vouchee appears and afterwards makes Default, a Petit Cafe of 
Valentiam goes againſt him, and upon his ſecond Default. [ag Igment again 
the Tenant, and for the Tenant againſt the Vouchee, Co. L. 101. 3. 

There onght to be nine Returns between the ä 

mons ad a TRAIT 2 N. „ 


(0D. 6) 1 
17 the Vauchs he an ia the. Peral ſhall demur till his full ag: 


If the* Tenant alleges him to be an Infant, and the Demandant ſays other. 
- awiſe, a Summons ad Viſum goes, 
' Andif Miki, is returned, 4 he does not appear, an Alan, Phuries, and 
fub fuo Pericub, and if the Voucher does not yet appear, — 
be judgment for the Demandapt. 

If the Vouchee appears, and is ny Rf pop the View to be of ful Ape, 
a Summons ad Warrantizandum goes a n — on 2 an Alias 
Flur ies, A Sagt, Oc. ut Safe. | . 


* 


OD. z.) If he be a . 


How it Gall be, if the Vouchee lives out of the Juriſdiction of the Court, 


where the Plea is depending: As, if it is in * 'A "ROY Palatene, Ge. 
Vid hol. (HL) 


(E) Count agatnft a Uouchee. 
W H EN the Vouchee enters into Warranty, be ſtands in the Place of 


the Tenant, and the Dependant counts agajaſt him, as againſt the 
Tenant. 2 Inſt, 241. 


e Pieds by him. 
(F. 1.) In Abatement. | 


0 the ve may. plead, as the Tenant may. 
As, he may plead in Abatement, That the Demandant took Huſband 


— 


: So the Vouthee may I in Bar all Pleas. in + at the Time oft 


(8) Judgment. BEES.” 


LE the. weiche, ies Plea'of Nothing by | Deſcent, and: Hike: 8 
makes Default, at Nui prius, 1 be againſt the Tenant, or 
conditional againſt. the Vouchee, if he has an Eſtate in he faid County, and, 
5, got, e the Tenant. K. + Ow 668, Dub. how it ſhall be. (rv. 


El. 46. EOS | 
ES WY 3 ö un Foxelgt 


nnn. 


+ Doty (H) Fozeign Uoucher. 


pP the Plea be in London, where the Tenant vouches to Warranty One in 

a foreign County, by the St. Glo. 12. and 9 Ed. 2. the Demandant ſhall 
have a Summons ad Warantizandum againſt the Vouchee returnable in C. B. 
and the Record ſhall be removed thither by Recordare, and the Mayor and 
_ being required by the fame Writ, ſhall give Day to the Parties to 

there at the Return of the Writ, and, after the Warranty determined, 
bo CB. remands the Record, and the Vouchee ſhall be commanded to 
Anſwer there the Plea in Chief, 2 Inſt, 324. 
And, if the Demandant recovers, the Tenant ſhall have a Writ i in B. to 
the Mayor and Bailiffs to extend his Land, and-return the Extent to B. and 
then he ſhall have a Writ to the Sheriff of the County where the Vouchee 
was ſummoned, that he cauſe him to have of the Land of the Warrantor 
ad Valentiam. 2 Infl. 324. 

And there fall be the ſame Remedy, where a Foreigner is vouched, in 
(bfter, Durham, Courts of Antient Demeſre, &c. 2 Inf. 325. 

And where any foreign Plea i is pleaded, upon which the Court cannot pro- 
ceed, 2 Inſt. 325. 

By the Sf. 9 Ed. 2. the Statute of Gb. 12. is altered, ſo that the Record 
ſhall be removed from London to C. B. and the Juſtices there ſummon the Vou- 
chee before them, and the Pleading ſhall be there; and if the Tenant does not 
appear, there ſhall be a Petit Cape to the Mayor to give Judgment againſt 
him, if he cannot ſave his Default. 2 Inf. 325. 

If the Tenant vouches A. in London and B. in a foreign County, the Record 
ſhall be removed in Toto, for Proceſs muſt be againſt all the Vouchees at the 


Toto, 2 If. 326. 


In C. B. the 1 proceed to determine the Warranty. 2 Inft. 326. 


And, if the Vouchee vouches over, award Proceſs againſt the Vouchees 
tries quoties. 2 Inſt. 326. 


fault, nonſuited. 2 Inf. 326. 


may be received in C. B. Semb. 2 Inſt. 326. 
But none ſhall plead in Chief, except in the Inferior Court. 2 Inft. 326. 
And after Warranty determined, there ſhall be a Procedendo. 2 Inft. 326. 
After the Plea determined againſt the Tenant i in the Inferior Court, the Te- 


nant may ſurmiſe, that Execution is ſued againſt him, and pray a Venire 
Jacias Recordum. 2 Int. 326. 


gunſt him to the Mayor, &c. 2 Inft. 326, 7. 


IC 


3E, 5.) 8 . 1 


| 1 


ame Time, and when the Warranty is determined, it ſhall be remanded pro 


So the Tenant may be eſſoined in B. and the Demandant, if he makes De- 
If Huſband and Wife vouch, and the Huſband makes Default, the Wife 


And thereupon the Juſtices of C. B. award an Extendi et * facins ; 


Vide more concerning Nun i in Abatement, (1.28. )—Courte; (O. 2. ET 
Efates, (B. 28. 1 EN * 2.) Flad, en . * 0 | 


- * 
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A 8 E. 
U Auen, E. 4 Y—Coppbold, (s * Sealand ( (F) 
| m—Preferiprion, ( 2. ) 
== —of Parliament. 


(4) Utes; By the Common Law. 
N.Uſs by tbe Common J aw was a Truſt repaſed i in him, who had the 
| 8 2 8 5 We que aſe might take the Profits. G. I. 

R 2. 1 An d. 318 . 

Td Was "i ing on out of the Land, but collateral to it, and annexed in 
Privity to the Eſtate of the Land, and the Pcrſon of him, who had the Eftate. 
Co. 25 273. 6. 1 . 121. 6. 

And = = no Fringe by Aion, or otherwiſe, was givea for it by the 
m And. 318. ; 
I Uſes 8 REA 2, in Poſſeſſion, Reverſion, or. Remainder, or in Con- 

tingen cx, Which xs eee een oy. 10. 
241. 4 Fige P (8:5, Eye "oF 
And to every Uſe there ok 1150 Incidents inſeparable, Wa. I, Confidence. 
an the Perſon, fop, expreſs or. implicd. 2. Privity in Eſtate, expreſs or implied. 


J 121. 3. 
. > Liberties and Franchi 
6N 


Se. all Inheritavees lecal, as Roms in 
viſible and local, may be conveye 32 an U FE 
9 of Retorng Brewium 1. 11 
So an er Groſs „ Common for fo a many Cattle, Jon, 118, 
But al s Which pou no Relation ta Lands or Heredin- 


1 ed t a * Jan. 1327. 
As an Annuity, 8 be een Naeh e requires perſonal Service, a Way, 


e eee e Gm. Ref „ an batzels ; fr they 
paſſed by Deviſe. 1 Co. 121. Vide Deuiſe, (A rv 
: $a they paſſed. bye Gan: gf all tee x ens dad 
Hecitance. "Ak 14, 15. 
A Feoffment by Tenant in Tail, of an Uſe, gave an Eftate only fos bis 
own Life. Mo. 39. | 
So, by the Common Law, an Uſe, tho' ſuſpended, might be deviſed: As, 
if A. and three others were feiſed to the Uſe of tho' as to a 4th Part the 
Uſe was* ſuſpended, yet A. might deviſe the Whole ; for when he 5 his 
Part, as to the 8 goes to the Survivors, 1 Leo. 257. De 


viſen (40% 2 


1 


U $ E $: 


$0, if Feoffces to an Uſe were diſtiſt might dev | 
the Feoffees enter end convey to B. 1 3 3 due Uſe mig deviſe, That 


WE by the Sr. 4 2 4. 7. and explained by the St. 11 H. 6. 4. 


n was given to the Diſſeiſee, againſt the Pernor of the Profits, who 
* Ceſtus que Le. 1 Co. 123. 8. 


And hol b by thofe Statutes it was enacted, That the Writ againſt the Prrno- 
ſhould not abate for Non-tenure ; by Equity it was extended, that it ſhould 
not abate by Plea of Joint-tenancy or Diſclaimer. 1 Co. 131. 4. 


So by the St. 1 H. 7. 1. A Formedon was given 2gainſt the Perncy of the 
Profits. - 


And this extends to a Scire facias to execute an Eftate-Tail in Remainder. 
10. 131 

By the Sr. 4 H. 7. 17. and 19 H. 7. 15. Feoffments to Uſes are made void. 
which defraud” the Lords of Wards, Reliefs, Heriots, Purchaſes made by 
their Villeins, Sc. or others, of their Executions. 

And by the St. 1 R. 3. 1. which was more „ All Feoffineats, 
a_ c. by Callai que Lie are confirmed againſt him and his Feoffees. R. 

_. 

$0 a a Diliſor of his Fete, 1 Co. 131. 6. . 

90 Gen of Rent by Celai que Uſe are conſnmed. 1 Co. 13 T. 6. 

Executions by Elegit, 1 Co. 131. 6. 

Grants, or Feoffments by him after a A to him by the Didkfor 
of his Feoffeos. 1 Co. 131. &. | 


8 bad Stnce the Statuce 27 H. 8. x0. 


enaQts, that whete any Perſons ſhall. be ſeiſec of any Lands, or other He- 
redtaments to the Uſe, Confidenee of Fruſt of any other, by Reaſon of any 
Bargain, Sale, Froffment, Fine, Recovery, Covenant, - Agreement, Will 
or otherwiſe, All ſuch Perſons, who have ſuch Uſe, Confidence or Truſt 
in Fee, Tail, for Life, Years or otherwiſe, or in Reverter or Remainder, 
fall be adjudged in lawful Scifin and Pofſeffion of the ſame Lands, Ge. in 
ſuch like Eſtates as they had or ſhall have in the Uſe, &c. And the Eſtate, 
Poſſeſſion, &c... of him, ſeiſed to tho Wir, ſhalt be adjddget-i in hint that hath 
the Uſe, after ſuch Quality, Form and Condition, as he had in the Uſe.. 
And therefore, by this/Statute, OP wore intended to e ens Th, 
lab. 


And the Mens, intendbd for the xcirpation of ies, was tho Execution 


of the Poſſeſſion to the Uſe. 

And:therefore in all Conveyances of Lands, Tenoinems or + Hereditamehts 
w an Uſe, the Poſſeſſion ſhall be executed to the Uſe: - 
dnd' this. iwhareabe UG is crentech of e Rane fmod the Seathtt,; av tell 


s of a Rent TE ns. R. Dy. 362. 6. wn 1 Ands. 
$1, 52. 


} 4 


G. 2.) What Uſes are exetuted by the Statute. 
But tp every UG execoted within th is. Statut. fur Things muſt concur, vi. 


2 108. en 


ons to avoid Miſchiefs by ſecret Conveyances to an Uſe, by the &. 1 N. 


UT. ts avoid Mifchicf by fobtle and efandeſtine Uſes, the SF. 25 H. 8. 10. 


. A Perſon ſeiſed to the Uſe. 2. 225 que Uſe in Efſe. 3. An Uſe in Eſe. 
+. Transferrivg of the-Eftaterout-of which the Uſes ariſt to * . 
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5 25 And therefore, if the Eſtate of the Feoffees was deveſted by Difleicn, or 
1 e's. © _ Alienation, to ſuch as could not be ſeiſed to the firſt Uſes, whole Uſes can- 
= | 01 d e. till Re-entry of the Feoffees, or n by them. 1 0. 
0 126. | 
—_  - And, if weir Entry or Aion wa barred, they can never be executed, 
= 10. 126.6, 
_: - 80, if Ca que Uſe had made a Feoffinent, the Right to the Uſe cannot 
= a be executed till , by the Feoffees. 1 Cb. 126. 4. 
3 . Bo a future or contingent Uſe cannot be executed till it comes in Eſe. 
= 10. 126. 4. 136.2. 
= SA For all Uſes in Eff are executed immediately; and when the Contingency 
3 Poſſibility of Entry, or quaſi Scintilla Juris, 8 in the Feof. 
ſees, ow”. will ſerve for ſuch due ture U 1 78 r 130. 6. Dy. 
= — ws no Uſe ſhall bs extented, which i is limited contrary to the Rules of the 
= Common Law : As, if it is limited to A. for: Years, Remainder to the right 
= 5 . Heirs of B. for a Freehold cannot be in Abeyance. R. 1 C. 130. 
_ Or, if an Uſe in Remainder is Contingent, and the particular Eſtate fails 
=_ - | before the Contingency happens. 1 Co. 130. Vide Eſtates, (B. 13, &c.) 
_ ; Or, if an Uſe is limited in Tail, with a Proviſo that he ſhould not ſuffer 
a Recovery, Sc. which is repugnant. 1 Co. 135. a. 138. a. Vide Condition, 
1 | ar Uſe i is limited to the Heirs of B. and no perticular Eſtate to ſupport it 
in the 8 Time. R. 4 Mod. 154. Ca. Pari. 104. Vide Eſtates, (B. 
12, &c. 
| 80. where a Term for Years is granted to the Uſe of 5 the Uſe can- 
not be executed by the Statute 3" for the Grantee is not ſeiſed. Dy. 369. a. 
=; 1 And. 294. 

- So, if a Termor makes a Leaſe for a leſs Number of Years, and afterwards 
£7 grants the Reverſion of the Term, Nothing paſſes without Attornment; 
for the Uſe cannot be executed by OY tho' it was upon a valuable 
Or Conſideration. * 90 217, * I-08: 


> 


En 0G How raiſed. 


uw; are raiſed by Tranſmutation - the Poſſeſſion: As, eren, 
Feoffment, Common Recovery, Cc. Co. L. 271. 6. 
— Bis bf the Owhere? the Land: As, by Bargain and Si 
Co. L. 271. l. Vide Bargain and Sale, (B. e,.) | 
By Covenant, upon good Conſideration, to ſtand ſeiſed, Ge. 0. L. 271 
U ide Cena, (G. 1, &c.) ; 

. So, by Will; for 4 Man may deviſe Lands to the Ui of another. * 
3 Lg. 253, 4. Vide Deviſe, (I.) 
an Ul cant ale upon an Uſe 1 Lev , Reg Pile Boy 
and Sale, (B. 3) of 


Fm 
2 


00. 10 What ſhall be a 5 0 pat ˖ 


AN US Gaz heed by Paral without Deed or die Wiiting: And 
therefore a Bargain and Sale, or Covenant to ſtand- ſeiſed, c. is not 
90d without Deed. Vide * and 2 (B. 4. FIR (G. 2.) +4 


3 


- - 


2 . 


. 
80 che Uſe of a Fine, Recovery, or Feoffment, cannot ariſe to a Stranger 


by Parol, except in ſpecial Caſes. 
So a Fine upon Grant and Render cannot be averred to be to another wy 
than it imports, without Writing. 2 Co. 75. 76. 4. 
80 a Fine of a Rent cannot be declared to the Uſe of a Stranger without a 
Deed. R. 2 Rol. 788. J. 27. 

Aud now by the Sr. 29 Car; 2. All Declarations of Truſt of any Lands 
hat be manifeſted and proved. by Writing, ſigned by the Party having Power 
to declare ſuch Truſt. 


And therefore an abſolute Deviſe to A. ſhall not be avetred to be made upon 
Truſt for a ſuperſtitions Uſe. R. 1 Sal. 162. Vid Poſt, (D. 2.) 


But a Deed indented, or Poll, precedent to the Fine, Recovery, &c. i is ſufti- 
cient to declare the Uſes thereof. | 

80, if a Man makes a Feoffment to the Uſe of ſuch Perſon, and for ſach 
Pate, as he ſhall declare by his Will, his Will i is ſufficient to declare the Uſes. 
Co. L. 111, 112. R. 1 em. 194. | 
\ -$, if a Deviſe be to B. to the Uſe of D. the Will is ſufficient to gaide the 
Uſe. Mp. 107. Popb. 4. 2 Vent. 312. Vide Poſt, (D. 2.) « 

4 the Deviſe is to A. and B. and their Heirs, to the Uſe and Intent that 

_ G. to take the Profits for his Life, and, after his Death, that 
ſeiſed to the Uſe of the Heirs of the Body of G. it will be a Uſe 
1 Th: in Tail. R. Lat. 824. Sal. 679. 

80, if a Man deviſes Land by his Will, and afterwards makes a Feoffment 
to the Uſe of ſuch Perſons, and for ſuch Eſtates, as he has declared by his 
Will, tho' the Feoffment is a Countermand of the Will, yet it is ſufficient 
0 declare the Uſes of the Feoffment. R. M. 786. 3 Ca. Ch, 100. 

80, if a Lord of a Manor releaſes to his C holder and his Heirs, to the 
Vie of B. this Releaſe is ſufficient to declare the Uſe ; for a Rent might- be 
reſerved upon it. R. 2 Rol. 788. J. 35. 

80, if a Man covenants to make an Aſſurance by Fine, Feoffment, Cc. 
which: ſhall be to the fame Uſes; a Fine, &c. afterwards, withont a new 
Agreement, ſhall be to the Uſes of the Covenant: tho' by the Deed, in which 
the Covenant is, it was to B. and his Heirs upon Condition, and the Feoffment 


or Fine is to him and his Heirs, general, which i imports an abſolute Eſtate. 
R. G. E. 30. 


So, if there be a Deed between an Huſband of the one Part, and his Wife 
of the other Part, agrecing that a Fine ſhall be levied to ſuch Uſes, it is ſuffi- 
cient to declare the Ules ; for it is a Deed Poll. R. 4 Mod. 264, 2 

80 every Writin which ſhews the Agreement and latent of the Parties 
4 Mad. — Ca. Part. 145. 

As, a Covenant to levy a Fine of all his Land, which for 24 Acres ſhall 
be to the Uſe of B. and he afterwards lovies a Fine of 24, Acres of Land only. 

„2 Rol. 791. J. 25. 


A 7 roms it be afterwards eraſed, das the Seals torn off, ys Accident. 


4. * 2 Rs 1 27 


a Fine &e. may be abel * a Deed Bee — 
Fine. Dy. 136. 4. Unt. Cro. E.. als.” R. ab. 90. 10. 15. 6% Mo. 
192. KE 2 Rot. 752 G. 1 And. 129. 8 


And dhe « ſublequent Deed declares the Intent. of the Parties tp be that 
a Fine ſhill-be levied to ſuch Uſes, it is ſufficient, tho“ it does not 


y, that it was the intent at the Time of the Fine, Ge. Semb. ben. 
192. GI 38, KT | | | L144 3 4 WY. 


Vor. v. 71 © 


8 E 8. - 

—_— by the K. gart a. it is enacted, That all e f na 
== WW I EO: e. an be mee in Writing; yet Uſes and Truſts may be 1 Fi 
RM ine Bend by the Fr. 4& 5 h. 16. R. 


by.a ſubſe | 
e may be an Information for the Diſeoyery of a Trot by Pardl to 
| Opp ne + das ouch ing. R. 1 84, 


; if a Deed be to declare the Uſe of a Fine, which varies in Gm Circum. 

= kae t it wall be to the ſame Uſes by ConſtruQion of Law, if Nothing 

3 1 appears that it was to another Intent. Ca. Parl, 144. TY: 5 Go. '26. J. 

1 1 DR 80, £ 85 Uſe of a Fine be deglared by 2 Deed precedent, which agrees in 

= | Time, arties, Wantities, and other Circum es, no Averment ſhall be 

= 5 et that it was to other Uses. Ca, Parl. 144. R. Go. 26, 6. ; 
But, if hiv Feoffor, Conuſor, &c. er the Fine, Sc. and befo: 


ore a ſub. 
nent Need tp declare the mean Eſtate, or, Incumbrance, 

by nat. be_avgided by fuch. ſubſequent Declaration 
the Fine was intended to the ſame Uſes. K. 9 G. 11. 4. 


Without. Proof, that 
: So, if the Declaration of Vies de ir Deed egen the Fine « may be 
averred Ag to other Ules. . LI. Ca. Parl. 164. ; 
So, if it be by Deed precedent; Fine varies, i in Time, Number 
bf Borg, eee bon whe Berl eee 5 C. 26,6, 
* 8. 1 chere be a precedent Deed to declare ie Uſes 6 . &c, and it 
—_ _ varies in Quantity of Acres, any of the Parties, Time of Levying, or like 
_ 8 F it amay - * auerreſl by Farol to be to che fame Vſes. R. 
1 3 2 09.7 WT 
If the Deed be that a ; thall be levied to — Perſons, = two die, 
ond it is levied to the Survivors, it Mall be to the fame Uſes. R. 2 Rol. 799. 


tf BOT Fs 1.2 
DER p 0 fa Common Recovery be ſuffered 0 Mich W 1 ene 14 Mer. 
. it is that all Recoveries hereafter to be ſuffered ſhall be to ſuch Utes; 
this is not ſufficient to lead the Uſes of a Recovety before in the fame Term 
(tho' all the Term in Law is but one Day) without an Aretment that ok 
was the Intent. R. 2 Rel. 799. Ea; 51 
oy he Declaration of a Uſe is but the Direction of : a Truſt. . 510. 
nd ſuch Writing, Words, or Circumſlances, as manifeſt the Intent and 


Y 5 WE”. | Mint of eee eee of en 5 610. Vide 


* 


a wp 
> * 2 
1 REP l 
* ; 


1 5 . pon a Feoffment to 4 8 B. they. by another Deed age that II. 
—_—— after 190. Yars the Feoffor and his Heirs: ſhall have it again; wis i 18 benin 00. L 
=. to declare the Uſe to the Feoffor after 100 Years., . : ty *. 723. 80, 


EE ald“ 14 1 
9.1 2. e Uſe i it t ſball be, Alem bete is'r no Declaration | 
22. KHK. 274 wy 
15 7 a Fine is ſevied and no Uſe declared nor Conſideration paid, it- Qhll be Wi Marci 
to the Uſe of the Conuſor. 2 Rol. 781. J. 42. So, 
Se A 00 Recovery is ae, ben be to the UG him wh Perſor 
ſuffers the 24060 Dy. TINe Je Re. 781. 4. 40. 769. 1 4 Frag the Fe 
9 C. 7 4 ul e * * 115 1 10 2: M 3 | 


3.80, fines the, Sr . Emp er Ferearuim, x Fenllnens, without'a bie de- 
Tlated or ( CHE EEE paid, at be to the Vie: of the Feoſſor. * 2/Rol, 781. 
e K. h. ad Acc 4 Lon. u. gt en u o bot 
hes Tævapt ſor Liſe, and He in 1 Tail, join in a Feoffment 
torA-andihis Here: to make bim a Tenadt to the Præcipe. N. Pal. 359 
Or, if Tenant for Life ſurrenders to Him in Remainder in Tall, to 
him Tenumm to the Precipe. * Fal. 359. | * 0 


aK 2 


Q,* 


It 


vs E . 


4 0 dect in Tail levies a Fine to A. and his Heirs for ſuch an Intent, 


and ſeven Years after ſuffers 2 e without declaring the Uſe. R. By. 
R. 16. 


And it ſhall be to A _ his Heirs till the Recovery, without any Uſe de- 


clared by the Sr. 29 Car. 2. 3. for the Intent appears by the Voucher, R. 
— PE 

pr —_—_ Recovery, or Feoffment, ſhall be to the Uſe of the Feoffor, 

Sc. in the ſame Plight, and for the dune Eſtate, as he had before; As, if 

two Jointenants levy a Fine, c. it ſhall be to their Uſe Jointly. 2 Co. 58. 4 

If Tenant for Life and He in Reverſion levy a Fine, it ſhall be to the 

one for Life, to the other in Fee. 2 Co. 58. n 
"7 So, if he ſuffers a Recovery. R. Pal. 405. Lat. 82. Ney Y 

"So, if the Owner of the Land, and'a Stranger, join in a Fine, the Uſe 
atiſes _ the Owner, and Nothing to the W 2 Co. $8. b. R. 

80, if Huſband and Wife, of the Wife's Land, * ariſes wholly tothe Wife. 
F. 2 Cl. 5 8. . ide Barun ang Feme, (G. 1.) 

80, if I Uſe declared is void or impoſlible, it ſhall be to the Uſe of the 
Fedffaris As, a Feoffinent to the Uſe of A. and there i is no ſuch Ferſon in 
Rerum Niitare.. Dal. 1124. 

80 a Fine Sur Grant and Render, if the Uſes u pon the Render are void; t in 
mln, all be to the Uſes to which the Render is intended. Mo. 488. 

A Feoffment to the Uſes mentioned in ſuch an Indenture, and there is no 
ſuch Indenture, ſhall be to the Uſe of the Feoffor. Dal. 112. 

But, if Tenant in Tail, Remainder to himſelf in Fee, kevies a Fine, wich- 
ont declaring the Uſe, it ſhall be to himſelf in Fee. 


80, if Tenant in Tail; Remainderto B. in Fee, ſuffers a Ne dey without 


i ſhall be intended to that Intent. Pol. 526. R. P. 8 An; La: Aitham and 
Eg. R. 16. Ae K., e e, | 


And the Uſe follows the Nature of the Land, fince the Se. 27 H. 8. 10. 
28 well as before. R. 1 Co. 127. 2 Co. 58. 2 Rol. 780. J. 26. 


ſcend to the youngeſt Son. 2 Rol. 780. l. 28. 


80, if the Land was of the Nature of Gaveltind, he ſhall be afterwards ſeiſed 
in the ſame gs for the Uſe follows the Nature of the Land. 2 Rol. 
J. 30 | 

192 the Feoffor 1 was ſeiſed of che Land, as Heir of the Part of his Mother. 

O. L. 13. 42. Vide Diſcent, (C. 6.) 

80, if an Uſe be declared upon a Ovntingency, the Uſe in he! mean Time 

hall-be to the Feoffor, Sc. As, if a Man makes a Feoffment, and declates 

that aſter. a arriage between him and 4. it ſhall be to the Uſe of him and 
bis Wife and to his Heirs, the Uſe is to him wid his anc N. before, will the | 


he Marriage. R. 2 Ro. 791. l. 35. Pal. 88s. | 
1 do, if the Feoffment be to the Uſe of his Will, or to PO Uſe of ſuch a 
ho Ferfam 88 he ſhall appoint by his Will, the Feoffdes are ſeiſed to the Uſe of 
D. the Feoffor and his Heirs in the mean Time. Co. L. 25 1. . Pol. 58. 

2 if the Feoffment be to the Uſe of uch a One for Life, or for Years, 
22 Ee. the Uſe of the Inheritance ſhall he to the Feoffor: , Co. L. 271, 6. 
$1. Or, to the Uſe of A. for Life, Remainderto B. i in 'Tail, the Uſe of the Fee 
( all be tö the Febffor;: Pol. 58. 0 Ren 4 | 
ent But, if Feoffees were ſeiſed to > Uſes; and before ihe 85 27 F. 8. 10. 
89. levied a Fine or made a Feoffment, &c. the ſecond F coffees, * No- 
ake er, e to the firſt * Pim. 357.6. 105 1 5 


Or 44 : * 3 6 IE — Tho- 


tecaring the Uſe;-it ſhall be to him in Fee; for he hed « Power to do it, and” ”” 


And therefore the Uſe of Land of the Nature of Borough Engit fo ſhall de- 
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8 TY 8 K 8. 
Tho! the Feoffment; &c,' was made to them ** a valuable e Confer 


F. Com. 351. 4. 3 CG. 81. B. 
So, if they had not Notice, where the Feoffment was without Conliderate, R. 
1 2 Nr Pl. Com. 351. 4 
3 4 Bl Tp hs of Blood, Ye, and. nat for Maney. - 3 Gs 81, ? 
Eh 990. £17; | 
. yt | Tho 2 3" was to Ceſtur que Uſe himſelf: As, if che Feoffinent Was I 
3 w A. and his Heirs Male of his Body, Remainder to B. in Fee, and the terv 
= oe enfeoff A. (being conuſant the Uſes) to the Uſe of himſelf and as h 
the Heirs of his Body, and A. dies without Heir Male, his Heir General A 
Hal * ſeiſed to the Uſe of B. in Fee. R. per all I. Kel. 93, g. 2 N mot 
1. J. 25. | b. 
_ : So, if A. 1 ſeiſed to the Uſe of himſelf for Life, Rewainde wrt 
_ . do his Son for Life, with ſeveral Remainders in; Tail, Remainder to his r. oht * 1 
„ 1 Heirs, aud, after 8 the Uſes, without Conſideration grants his Rev 

= if Ie in Fee to B. to the Uſe of B. and his Heirs, B; ſhall be ſeiſed to the fri the 


Utes, ſince the Sr. 27 H. 8, 10. as before, having Notice, Sc. R 2 Nu.. 


1 a Yet, where Feoffers to an Uſe make a Feoffinent to Others, not hating No ter, 1 
= ice, r e RITA the ſecond Feoffees ate not feiſed to the B 
firſt Ules. 1 C. 122, . „ON Sh, Fir 

* So, if the Feoffment was to three, of whom two were coimfant of the fr Inde 

E. | Uſes ; but the third was. not. Per 2 J. Hob. 350. but the ewo conuſant ſhall the l 
_— - anſwer in Equity. Hob. 3 50 ture 
=” So, if the Feoffment was to Others, having Notice, they ure not fed both 
= | to the firſt Uſes, where the firſt Uſes were raiſed. without Confideration, ot So 
—_ . upon Conigeration of Blood only. - 3. 81.6. . 2 Rol. 779. l. 22. band, 
1 : "Sa, if the Feoffment was to Others, en they 
_ to their Uſe, they are not ſeiſed to the firſt U Payo 

: 80 a Gift in Tail ſhall be to the Uſe of the Donee, tho” no-Uſe or OI. the V 

ration be expreſſed. Dy. 146. 2 Rol. 781. L 47. to th 

- ab or Years, dall be to the Uſe of the Leſſee, 2 So 

I, 50. | Fine 

7183 an AM ignment of a Leaſe ſhall be to the Uſe. of the Aſſignee; for ſervec 

'Conflderation. is implicd : As, Payment of Rent to. him in Reverſion, &c tingui 

R. 2 Rol. 81. J. 55. | band 


So, if Part was expre led * be to the Uſe of the Grantee, ind Nothing 
Nx "4. the Whole ſhall be to the Uſe of the Gramee, N 
2 7 2. 2. 4 | 

80, if a Fine Sur Grant of Rendefwies to. B. It in 
any Nothing H06.the Foe, je was to the Uſe Cate 46, 


So, if a Recovety wus to the Intent they ſhould convey, it ſhould bet 
wee of the Recoverors in the mean Time. R. Ae. 16g. 25 
. .So, before the St. Luia Emptores Terrarum, a Feoffment, „e Uſe 
'or Conlideration, was to the U of the Feaffee in ReſpeRt of his Tenure dd 
the Feoffor. Dy. 146. 
So a Fine Sur Grant ef Render, upon the Acknowledgment, ſhall be to 
the Uſe of the Conuſee, otherwiſe there ran be no Render. R. Me. 488. 
If the Render be to A. for Years and then to the firſt, ſecond, &c. Sons 
In 1 Tail, which Remainders are void for Want of a F rechold, the Uſes 11 
the Term to A. ſhall be to the Conuſee. R. Me. 488. bf 
er e e e g 
Fal. 1 


Devi ſee, cannot be n to be to. another Vie * ö 0 5 
Vide Ante, (D. 1.) a oO 
20 i | I 14 
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So a Deviſe to A. and his Heirs for the Life of B. upon Truſt to permit 


B. to take the Profits for 18 ſhall be a Truſt, not an Uſe executed in 3B. 
R. 2 Vent. 312. 


4 D. 3. To what, when different Declarations. 


If there be an Indenture to declare the Uſes of a Fine, to be levied, and af- bs 
terwards another Agreement j is made for the Uſes of the fans Fine, by Writing, 
as high or higher, the laſt Agreement ſhall ſtand. 5 Co. 26. 4. 
As, if there be an Indenture to declare the Uſes of a Fine, and afterwards 
mother Indenture for the ſame Purpoſe, 'the laſt Indenture ſhall direct the Uſe. 
Me. 107. R. that it may be averred to be to the Uſe of the One Indenture, 
or the other. 2 And. 46. INI 
If there be an Indenture 29 Yan. to desen the Uſe of a Fine, and there 
he a Deed 31/7 Jan. between Huſband and Wife, which declares other Uſes, 
the Fine Cal be to the Uſe of the laſt Deed, where there was a Variance be- | 
tween the Fine and Indenture 29 Jan.. R. 4 Med. 261, Ca. Parl. 145. | 
Tho' the Variance be, that it was levied before, as well as where it is af- 
ter, the Time directed by the Deed. R. 4 Mad. 261. Ca. Parl. 145. | 
But, if a Man b by Indenture covenants to make a Mortgage, and to levy 
a Fine to the Uſe of the Mortgagee, and before the Fine ingrofſed, by another. 
Indenture agrees the Fine ſhall be to the ſame Uſe, with an Addition, That 
the Mortgagor ſhall take the Profits in the mean Time; this laſt Inden- 
ture does not revoke the firſt, 'tho' it neither recites nor mentions it, for 
2 ſhall be taken as one Conveyance. R. 2 Rol. 793. 1. 10. 
80, if Huſband and Wife, Tenants for Life, and to the Heirs of the Huſ- 
band, make a Mortgage with a Proviſo, that upon Payment of 100 Pounds 
they ſhall re-enter, and that all Fines, &c. ſhall be to the Mortgagee till 
Payment, then to the Huſband and his Heirs, and a Fine was levied, then 
the Wife ſurvived and paid; the Fine ſhall be conſtrued to be to her Uſe, not. 
v the Uſe of the Heir of the Huſband, R. Cro. El. 744. 8 
So, if a Huſband, and his Wife, who has a Jointure · in the Land, levy A, 
Fine in Order to make a Building Leaſe, and that the Wife ſhall have the re- 
ſerved Rent for her Jointure ; chi, being for a ſpecial, Purpoſe, does not ex- 
inguiſn her Jointure, nor ſubje& it to a Meſne Charge made by the Huſ- 
tand between the Jointure and Leaſe. R. Skin. 2 35 8. 


(D. 4.) To what, E the Declaration i is not by all Parties: 


* 


If two Jointenants levy a Fine, and gry 0 os eats the Utes, ie will be 
wood for a Moiety only, except where the Other's Conſent to ſuch ere 
8 proved. Lat, 82. Pal. 405. Noy 7. 

80, if Tenant for Life, Remainder in Tail, buffer a POLY in which, 
the Remainder Man is vouched; if he does not join in the Declatation of the 


- Vies, he is 47 bound. Lat. Ba. 5% 5 Ney 77. 
; * | > ry k a LOS * 14 
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® who may be e tedten: to an Uſe. 
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. 1A 


2 Rl. 780. J. 10, 15. 2 Cre. 401. 
the Uſe, of him and his Heirs, the Uſe ſhall be rejected. 


USES 


UT no one can be pſd to an Uſe, who cannet execute an Eſtate to the 
Uſe : And therefore a Donee in Tail, before or fince the &. 27 H. 8. 10. 
never can he ſciſed to the Uſe of another. Co. 177 19. 6. R. 2 C. 78. 4. R. 
3 Bul. 184. 
And, if a Gift be to him, Babendum to him and the Heirs of his Body, to 


2.Cro. 401. Or it 


will rather be a Limitation at Common Law, and not by way of Uſe, and 
the Word, Uſe, ſhall be rejected. R. Cro. Car. 231, 245. 
againſt whom an Attachment does not 


So no One can be ſeiſed to an Uſe, 
compel the Execution of the Uſe: 
Corporation cannot be ſeiſed to an Uſe. 1 C. 122. D. N. *. 3. Inter 


Jones and a7 (Reported in C s Reports 29 


lie out of Chancery to 


Nor 


And therefore a 


g. Mo. 374. 
And therefore if a Leske in Truſt for B. is attainted of "Treaſon, whereby 


the Term is forfeited, * * not be fulyect to the Truſt, 2 Rdl. 


780..1.'5. Dub. Hard. 4 
If A. to whom a Bond, 


% is 


che King ſhall not be Truſtee. 
So no One can be ſeiſed to an Uſe, who does not come in, in Privity of the 


Eftate : As, a Diſſeiſor, Abator, or Intruder. 


Tenant by the Curteſy or in Dower. 1 
So, if an Uſe he to A. for Life, Remainder to B. and A. makes a F eoffiment 
to another, who has Notice of the Uſes, the Feoffee ſhall not. be ſeiſed to 
the firſt Uſes; for he is not in, in Privity of the Eſtate of the Feoffor ; but 


has another Eſtate. 
a Lord by Eſcheat. 


vit. 1 Co. 122. 4. 


1 C. 122. 3. 

So Perſons, who claim Paramount, Mc. cannot be ſeiſed to an Uſe: As, 
1 Co. 122. 4. 139. 3. All. 14, 

The Lord, of a Yillein, or who enters for Mortmain, or recovers in a Ca- 


So'an Alien cannot be! ſeiſed to an Uke. 


Nor a Perſon red. IE: 


given in Truſt for B. becomes Felo de 2 
Hard. 176. * g. . 4535. 


10. 122. 4. 139. 6. 
Co. 122. a. 


a 


105. 133 "ap 


i 


() Who may give oz take an Uſe. 


ET T a Corporat 


(B. 3.) 


on by Bargain and Sale may ſell * for they may give 
an Ut, tho' they ſhall not be ſeiſed to an Uſe. Vide Bargain and Sak, 


Sq a Fine to 4. Wich a. Deed, which declares the Pres to the. King, is 
e hx; 33. 


C Wha Intereſt oe Sri a to Uſes the 
and. 


3 


* (B. 1, 2.) 


ung, 


« - 5 


So, if there be any future or c 


in the Feoffees to peer ſuch — 


130, 137+ 4. 


74 5 


Uk, 


Ray 


—EOFFEESt to „ Uſe muſt be ſeiſed of the Land, 1 there 1 90 
Execution of their Eſtate, ny and Poſleflion to Cui gue Uſe. Vie 


t Uſe, a ſufficient Eſtate muſt remain 
_ it comes in * 105. 129, 


And, 


| 0-28 So, 

And, if by Diſſeiſin or otherwiſe, the particular Eſtate be put to a Right, 
before the Contingency happens, and the particular Tenant dies before Entry, 
the Feoffees after his Death may enter and revive the Eſtate. R. 2 Rol. 797. 
4.20, 40. Vide Eſtates, (B. 23.) . 

Or rather all the Eftate is taken out of the Feoffees, to ſupply the Uſes, 
weſted, or when they come in Efſe, Pol. 38 5, &c. 
But the Feoffees are only Organs or Inſtruments to compleat the Convey- 

ance, and their Seifin continues only for an Inſtant. Pol. 393. 

And therefore the Wife of the Feoffee, Ic. ſhall not be endowed. 

So, if the Feoffee be attainted for Treaſon or Felony, committed before 
the Feoffment, it ſhall not be forfeited to the King. Semb, cont.” Mo. 196. 
So by the Sr. 27 H. 8. 10. All Right, Intereſt, &c, of the Feoffee him- 
ſelf to the Eſtate is ſaved. . kd | | 

And therefore, if a Leafe be to A. and B. in Ttuſt for another, and after- 
wards u Feoffment, &c. is made to A. and others of the ſame Land to Uſes, 
the Leafe ſhall not be merged. R. Mo. 196. CIA | 

If a Leſſee for Tears be made Tenant of the Freehold, and Tenant to tlie 
Præcipe for a Common Recovery to an Uſe, his Term ſhall not be merged. 
R. 1 Sal. 241. Acc. 1 Vent, 195. | M; | 

If a Leafe for Years be made by Fine, to the Feoffee, by him, who has a 
contingent Uſe -in Remainder, it will be good; for no Ufe remains in the 
Feoffee, and when the Contingency happens, ſo much of the Eſtate only ari- 
ſes to him, as is ſufficient to convey the Uſe to him in Remainder, and the 
Leaſe is not diſturbed thereby. R. Pol. 64, 66, 393. 


(1 What the Ceſtui que Uſe. 


Hythe Sr. 27 H. 8. 10. Cui que Uſe is immediately ſeiſed and in actual 
Poſſeſſion. Cro. El. 46. | 7 Ss 

And therefore ſhall have Aſſiſe, or Treſpaſs againſt a Stranger, before Entry. 
R. Cd. Ei. 46. | 


Y Limitation of Uſes. 


| (K. r.) What Confideration-will be ſufficient. 


12 a Limitation of Uſes, upon 4 Bargain and Sale, or Covehntit to ftand 
1 feifed, there moſt be a füfficient Conſideratibbn. pate 

What will be fufficient, Vide Bargdin and Sale, (B. 11.) 

What upon a Covenant, Vide in Covenant, (G. 3, &c. © 
But in a Conveyance which opetates by Tranſmutation of the Poſſeſſion, as 
a Fine, Feoffment, &c. the Will of the Parties is ſafficient without other Con- 
fideration ; And therefore, if a Man in Conſideration of Blood, &c. tevies a 
Eine to the Uſe of B. his Baſtard, it is ſufficient, in a Fine, to raiſe the Uſes 
to B. tho he was a Baſtard. 2 Ril. 591, l. 1177. 

If a Man in Confideration bf Marriage ſevies a Fine, or makes a Feoffinent 


take Effect. R. M. 102. R. 2 Nl. 792. 1. 40. R. 1 Le. I; ary 

If a Man in Confidetation of 1004. paid by B. makes 4 Feofftnent to him, 
to the Uſe of him and G. it is ſufficient to falſe a Uſe to C. tho' the whole 
-onlideration was given by B. 2 Rol. 791. I. 20. ya SAL: 
„It a Man upon a Feoffment, Cc. declares the Uſe to the Feoffee, the 
Uſe hall be to him; tho' no Conſideration, and the Feoffor afterwards occupies 
for many Years. R. 1 And, 57, Bend, pl. 20. . 
5M OR (K. 2.) To 


to the Uſes of A. and B. &c. the Uſe will ariſe, tho che N not 


387 
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K. 2.) To whom an Uſe limited ſhall ariſe. 

| If a Man covenants with B. upon ſuch an Act to ſtand ſeiſed to B. and 
his Heirs, and B. dies before the Act performed, the Uſe ariſes to the Heir, 
K. 2 Rol. 794. . 45. Dub. Mo. 548. 

If the Limitation is to A. and ſuch Wife as he ſhall take, and he afterwardz 


marries, the Uſe may well ariſe to ſuch Wife. R. fer 3 J. Dy. cont, Mp, 


96. D. Mo. 377. 
If. a Feoffment is declared by another Deed to be to the Intent that, after 


"Feoffee has enjoyed for 100 Vears, the Feoffor and his Heirs may enter; 
this amounts to a Declaration of Uſes to him and his Heirs, and after 100 
Years the Heir may enter. R. Mo. 722. 

If a Deyiſe be to A. and his Heirs upon a Contingency, the Deviſor dies, 
the Contingency happens after the Death of A. his Heirs ſhall take. Jon. 59. 

If a Feoffment be to the Uſe of A. for Life, Remainder to B. in Fee; 
if A, a the Uſe ſhall be to the Remainder-man immediately. R.1G. 
154. | 
c So, 80, if a Man ne to ſtand ſeiſed to the Uſe of B. for 24 Years, and 
after the Determination of the Term to A. if the Term does not ariſe for 
Want of a good Conſideration, A. ſhall take immediately. R. 1 Co. 154. b. 
Mo. 195. 

But generally where a Man raiſes an Uſe by a Covenant to and ſeiſed, if 
the Eſtate of one is void for Want of a good Conſideration, He in Remainder 
ſhall not take immediately; for each Eſtate ariſes upon it's own proper Con- 
ſideration: As, if a Man covenants to be ſeiſed to the Uſe of B. for Life, and 
_ after his Death in conſideaation of 100/, to A. in Fee if B. refuſes, or his 
Eſtate is void, A. ſhall not have it till his Death. R. 1 Co. 1 54. 6. 

So, if the Covenant be to the Uſe of B. for 24 Vears, and aſter the End 
of thoſe Years to A. if the Eſtate for Years is void, A. ſhall not take till the 
34, Lears.urp exp ired. R. 1 Co. 154. 6. 1 Leo, 195. | 

To the Uſe o B. till his-Age of 21 Years, and after ſuch Age to A if 

B. dies A. ſhall not take till B. would have attained his Age of 21 Years, 


1E. 195. 


* „ o 
EC * „ 


« 3. 1 When i i Gall ariſe by the Feolfmen, 9. or r by a 
ſubſequent Deed. -. FI 


ks Oh a. 1 to- the Uſe of ſuch Perſon as he by his 


wil at appoint, the Uſe ariſes by. the F coffment, and the Will is only de- 


claratory. Co. L, 271. b. K. 6G, 17, 18, Mo. 280, 567. 


Vide Deviſe, (O.) 


And if he deviſes. ihe Land by his Win, it wil be a ſufficient Direction 
of the Uſes. Dub. Mo. 4 

Butz if the Feoffment ; to the Uſe of his Win, or to perform his Will 
the Vies are raiſed by the Will, and hot by the F eoffment. C. L. 271.6. K 


Me. 288. 545 Me. 456. R. 6 Co, 18. 4. 


Sor if the Feoffinent be to the Uſe of foch Perſon, and for fuch Elfte, . 


be ſhall by bis Will appoint, and he deviſes the Land by his Will without 
Reference: 0 bis Power, where he has Authority to Jevile, as well as to diſ- 
Fa by Declaration of. the Uſes. of the Feoffment, the ts * 1 hi 
M, R. 6 C. 105 4. * 286, . 1 * e 


14 


4 . 


b Wheo 


1 Bul. 200. 


G 1 589 


(K. 4.) When it ſhall ariſe upon a Condition, &c. performed. 


If A. Tenant in Tail, conveys to B. and his Heirs, who reconveys to A. 
and his Heirs upon Condition of Entry, if A. does not pay 300. at ſuch a 
Day, which was intended as a Security for the ſaid Sum and Intereſt, and 
afterwards A. ſuffers a Recovery and deviſes to D. the Recovery operates upon 
the Eſtate reconveyed to A. in Fee, not upon the Eſtate to B. R. 1 Ch. R. 97. 

But, if an Uſe is limited upon an Impoſſibility, it ſhall never ariſe: As, if 
a Man covenants to ſtand ſeiſed to the Uſe of B. after the End of the Term 
which A. has in the ſame Land; if A. has not any Term, the Uſe ſhall 
never ariſe to B. 1 Leo. 195. | | | 

So, if an Uſe be limited upon a Contingency, which never happens, it will 
be void: As, if it is to A. if all his Brothers and their Iſſues die, and one 
Brother leaves Iſſue. R. 2 Lev. 157. hap 5 | 
So, if an Uſe be limited to A. and ſuch Wife as he ſhall afterwards marry, 
for their Lives, the Wife, he ſhall afterwards marry, ſhall not take; for ſhe 
cannot take jointly with her Huſband, as the Words import. R. 1 Ang. 42. 
80 an Uſe will not ariſe by Implication. Semb. Pol. 94. : 
As, if an Eſtate be to A. for Life, and after the Death of A. and B. to 
C, no Uſe arifes ta B. by Implication. Pol. 4. 1 


G. 5) What ſhall be a ſettled Uſe. 


All Uſes are in Eſſe in P oſſeſſion, Remainder 1 Or Reverſion, or in Con- Vide E Hates, 
tingency.. 1 Co, 121, 6. | R | S. 46, 17. 
If the Uſe is raiſed by the Feoffment, Gc. and veſts in a certain Perſon, 
this will be à ſettled Uſe. * | 5 

Tho' the Conſideration of the Feoffment was fortuitous : As, if a Man co- 
renants in Conſideration of a Marriage with B. to make an Aſſurance to the Uſe | 
of himſelf and B. Cc. and afterwards. makes a Feoffment and levies a Fine 
to the ſame Uſes, B. takes an Eſtate, tho' the Marriage does not take Effect. 
R. 2 Rol. 792. J. 40. Vide Ante, (K. 1.) - 5 a 


| (K. 6.) What a contingent Uſe. 9 4 


But, if a Mau levies a Fine of the Manors of A. and B. viz. of A. to the 
Purchafer and his Heirs, of B. as a Collateral Security for the Purchaſe, viz. 
to: himſelf and his Heirs, till the Manor of A. be evicted, and after Eviction, 

o the Purchaſer and his Heirs, the Uſe: to the Purchaſer is contingent, and 
wes not. veſt till Eviction. R. 2 Rel, 792. L. 30. © 
If Grantor of a Rent of 201. for Security of Payment levies a Fine to the 
Uſe, that, if the Rent be in Arrear, the Grantee may enter, if 10/. payable 
* Michae/mas is in Arrear, he may enter; for the Whole is in Arrear, when 

ay Part is not paid at the Day. R. 2 Rl. 799. l. 35. 


* But, if the Fine is to the Uſe, that, if the Rent be in Arrear, and the Di- 

| tres for it replevied, the Grantee may enter; and for Rent in Arrear before 
be Fine there is a Diſtreſs after the Fine, and it is replevied, the Grantee 
ut Unnot enter. R. 2 Rol. 800. l. 10. 


50, if a Bargainee covenants. upon Payment of ſo much Money to ſtand ' 
tiled, Ge. the Uſe does not ariſe upon Tender and Refuſal, without actual 
Payment, R. Mo. 35. AE vithout 


WF 


Vor. v. 7 L ä (K. 7.) A 


. 
9 


8 E 8. 


(3 7. ) A A ſpringing or re l uiting Uſe. 


a Nor F a &c. be to another without Confidteration, or no Uſe 
is declared, it ſhall be to the Uſe of the Feoffor, &c. Vide Ante, (D. 2.) 

If it be by One ſeiſed to other Uſes, and without valuable Conſideration, 
or upon valuable Conſideration with Notice of the former Uſes, it ſhall be to 
the firſt Uſes. Yide Ante, (D. 2,) 

If a Fine, Feoffment, &c. be to another upon valuable Conſiteration, the 
Uſe reſults to the Feoffee, Sc. 

So, if a Man makes a Feoffment, &c. and declares the Uſe to himſelf and 


A. his Wife after their Marriage, the Uſe will wt ariſe to . upon ſuch Con- 

tingency, ves, that the Marriage ſhall take Effect; for till the Marriage the 
Ule reſults to the Feoffor ang his Heirs. R. 2 Rol. 791. l. 35. 4 

So, if a Man covenants, in Conſideration of his Marriage End A. to ſtand 
7 to the Uſe of himſelf and A. till Marriage the Uſe does not ariſe. R. h 
" ol. 792. J. 50. Vide Covenant, (G. 5.) | 8 

13 | f a Man covenants to ſtand ſeiſed after his Death, the Uk. refult to 
2 | d the Covenantor for Life, and does not ariſe to the Uſes limited till bis Death. ; 
3 f Semb. 1 Co. 154. 6. 2 Lev. 77. 15 n ro 
So, if he covenants to ſtand ſeiſed after fo > many Years, or after any other 2 
Contingency. 1 Leo. 195. Pol. 65. ta 

=. | So, if a Feoffment be to the Uſe of che right Heirs of B. after his Death, 
1 255 the Uſe ariſes aſter the Death of B. to E nd Heirs, and in the Interin v M 
—_ "the Feoffor, Semb. 1 Sal. 225, © Re 
Or do the Uſe of C. after the Deaths of A. and B. Pol 30, 65, 95. de 
So, if he covenants to ſtand ſeiſed to the Uſe of his Mother in Pes if 
he hinſelf dies without Iſſue; for the Nr happens: oo ſhis Death. | 4 

/ P 530 -? 7 | 
„ 4 ſettles an Eſtate to the Uſe of B. after the Death of him and bs Wl 
Wife without Tflve, if the Wife dies without Iſſue, living 4. the Uſe to ſha 
will be good; for the Uſe reſults to B. during his Life. 2 Ver. 372. the 
If A. makes a Feoffment to the Uſe- of himſelf for Life, and then to B. 5 
his intended Wife, till their Son attains the A e of 21 Years, and-afterwards 1 
to B. for ſo long Time as ſhe continues Sole; if A. dies without Iſſue, B. ſhall i 
have it for her Life. R. Dy. Zoo. b. Mo. 1 5. 
Bat an Eſtate does not riſe, by Way of a Springing Uſe, after a Dei " 
without Iſſue. R. Skin, 3 52. we; 
80, if Hoſhand and Wife, ſciſed-in'Ri ph of the Wife, levy a Fine'to 1 
the Uſe of the Heirs of the Body of the Huſband upon his Wife begotten; , 

the Uſe does not ariſe to the Heirs of the Body of The Huſband, after the 1 
FF R. 4 Md. 153- Ca. Part 155 
\ 205. EI ute I e | 
& an Uſe Aves wht l by Implication to: the Hoſband for bis Life fr ”— 
| "Fe there-can be no Uſe by ee but to the Perſon who had the Uſe be- befor 
_. N fore, and this was the Wife only. R. 4 Mad. 154. Ca. Parl. 105. 8 
—_.. po. if there be a preſent Lirgitation of a Uſe, hich the Ceſui que 77 can- ny 1 
=_ ne not take in Preſentyy/it ſhall not ariſe to him, as a Springiog Uk in 3 Fear 
. WA. As, if a Fine, Gc, be to the Ulſe of the right Heirs: 'of 4 B. Who is alive, the | * 
3 5 * | 9 ſhall gever ariſe to bis right Heirs. 1 Sal. 2285. . {a A 
_— EM * Fa de . —— A Za, e his B 
—_ 7 r Leaſe 
__ = " 2 firms e. OX. 3 — — = . , ee, 2 * Ales, 4 2 
7 . MCA 7 | ” Hyper a ＋. M > 
| ... . N F 100 (L. 


v 8 E s. 


00 Uſes, how veftroped. 


(1. r.) By Feoffment, Ee. 


O every Uſe — are two Incidents inſeparable ; Privity in Eſtate, Yi: Pep 
T2; expreſſed or implied, _ Confidence in the Perſon, expreſs or implied, (Ls 
1 C. 121. 6. 


And therefore a Feoffment wo valuable Conſideration without Notice 
deſtroys the Uſes. Vide Ante, (D. 2.) 

So a Dion, or Entry, Ge. by ſuch as cannot ſtand ſeiſed to Uſes. 2528 
Ante, 

80 15 Deſtruction or Merger of the particular Eſtate beſire the Contin geney 
happens, the contingent Uſes in Remainder will be deſtroyed or defeated. 
Semb. 2 75 340. 1 And. 314. Vide Eftates, (B. 15.) 

a Man raiſes an Uſe by Covenant, G c. | 

5 if he covenants to be ſeiſed to the Uſe of B. in Conſideration of Mar- 

wich his Daughter, and before the Marriage B. diſſeiſes the Covenantor 
. New es a Feoffment, and then the Covenantor re-enters, and the Marriage 
takes Effect, the Uſes were deſtroyed by the Feoffment. R. 1 Co. 174. 6. 

80, if a Man covenants to ſtand ſeiſed to him and his Heirs, till the 
Marriage of his Son, and then to himſelf for Life, then to the Son for Life, 
Remainder to the Wife and the Iſſue of ſuch Marriage, and before the Marriage 
deviſes the Land, this preyents the Uſe ariſing. Semb, Mo. 733. 

80, if a Man covenants to ſtand ſeiſed to the Uſe of his Son for Life, and 
ifterwards' to ſuch Wife as his Son ſhall take, and before his Son's Marriage 
makes a Leaſe for Years, and then the Marriage takes Effect, the Leaſe is a 
Revocation of the Uſes upon the Covenant during the Term ; for the Wife 
ſhall take ſubje& to the Leaſe, which was made by the Covenantor before 
the Contingency.  R. 2 Rol. 793. J. 30. K. cont. 2 Cro. 169. | 
So, if he makes a Leaſe to commence at a future Day. Dub. 2 Rol. 794+ 
L10; | 
50, if there be a Fine of the Manor of B. to A. and his Heirs, a of the 
Manor of C. to the Conuſor till Eviction of the Manor of B. by his Wife, 
and then to A. and his Heirs, and A. makes a Feoffment of the Manor of B. 
before Eviction, which afterwards happens, ſuch Feoffment deſtroys the 2225 

ent Uſe of the Manor of C. Dub] 2 Rol. 795. l. 40. 

* if the Conuſor was attainted of Tr ſon before "as Eviction, the con- 
tingent Uſe of the Manor of C. is deſtroyed. R. Mo. 375. 
But, if a Covenantor to Uſes grants his Reverſion in Fee to another, whs 
has Notice of the former Uſes, this does'not deſtroy the Uſes ; for the Grantee 

hall be ſeiſed to the firft Uſes. R. 2 Rol. 796. J. 5. Vide Ante, (D. 2.) 

So a Deviſe of a Rent, Annuities, Cc. out of the Land, by the W 67 
before the contingent Uſes ariſe, does not deſtroy them. Semb. Mo. 733, 
80, if an Uſe be to A. for Life, Remainder to others, &c; a:Feoffment or 
other Act by A. does not deſtroy. the ſubſequent Uſes (except Where the 
particular Eſtate is deſtroyed) where the contingent Uſes in Remainder de- 

pending upon it are not veſted. Vide Eſlates, (B. 13, 15.) 

As, if an Uſe be to A. for Life, Remainder to his firſt Son, . before 
bis Birth A. makes a Leaſe for Vears, the Son, born after, ſhall avoid ne 
Leaſe after the Death of AJ. 2 Rol. 794. l. 20. 

If an Uſe be to the Heirs Male of B. by a ſecond Wife, and the Cajenahtar C 
105 6055 by bis Heir does not deſtroy the Uſes. 2 Lev. 7 Do Vids Po, | 


0. 2.) By. | 


| 2 u, make an Eftate in Fee or Tail, &c. Then the Uſe ſha 


USES. 


(L.. 2.) By a Power of Revocation. , 


(L. 2) So to Eſtates raiſea by Limitation of a Uſe a Power of Revocation may be 
her all annexed, and it will not be repugnant to the Eſtate : As, if a Man covenants 

ett to ſtand ſeiſed to the Uſe of himfelf for Life, and afterwards to his Son in 
| Tail, with Remainder over, Prov/ſo, that it ſhall be lawful for him, during 
& Life, to revoke thoſe Uſes, and limit new Uſes. Co. L. 237. 4. 3 Ca. 

6 

S0; if he makes-a Feoffment, or levies à Fine, or ſuffers a Recovery, to 
2 of himſelf for Life, with Remainder, Se, and adds ſuch a Proviſo, 
R 610. 

80, if he levies a Fine, or ſuffers a Recovery to Uſes, with a Power of 
Revocation, and afterwards by Indenture revokes them, and limits new Uſes 
with a Power of Revocation, this ſecond e god; for the Whole 
ſprings out of the Recovery. K. 2 Rol. 262. J. 35 8 119. 

So the Power of Revocation may extend only to Part of the Uſes : As, 
if N be to the Uſe of the Feoffor for Us with ivers Remainder; 

Proviſe, that he may revoke the Uſe to himſelf for Life, and limit it 
8388 3 n Sen. 
2 Rol. 262. . Joe. 

in Efe, 


/ 


. 25 And any Words. which ſhew the Intent of che 


£ . are ſufficient to 
* CTC 


5 the ſaid A. ul 

D. 1.)— of what Land, it will be a good Power; fo Lal be e 

07 t it will be a ower ; for it in c 

as the Indenture. R. 2 © oof 
3 if the Words are, It ſhall be Leal for B. to alter, change, Se. any 
Uſe and limit new, it is ſufficient, without ſaying that he ſhall have RE 
to revoke. R. Mo; 611. 
: Or, it ſhall be lawful to limit new Uſes, and Hier wandt the Fine, &c, ſal 
: be t the new, and not to the old Uſes. Mo. 611. 
Or, that after altering, changing, &c. ſaid Uſes, the Fine ball b to the Uſes 
newly limited, Sc. Mo. 611. 

233 the Words are, That' by any Deed be may a &c, ey efter fuch 
akering Se. Uſes may ceaſe, and, after ſueb Time, the Feoffees ſhall land ſeiſed 
to ſuch new Uſes as ſhall be declared, Gd. the Patty may e and by the 

| ſame Deed limit new Uſes. R. 6 Co. 33. 

I the Power is in another Deed, executed at the ſame Tie, it is fan- 
ramount as if it way, in the ſame Deed by which the Uſes are limited. 1 Vert. 

27%. 

. if the Power be to revoke and limit new Ules, he may revoke and 
limit new_Uſes, with the like Power zoties quaties, 5 all ſpring out of 
the ſame Settlement. R. 1 Sid. 343. R. 2 Rol. 262. l. 35. Semb. Lane 

119. Per B. R. upon a Caſe referred &y Harcourt Ld. Chancellor inter Hit 


2 Bond, Eg. Abr. 342. 


But, if a Power "of Revocation be given, without Mention of a Power to 
limit new Uſes; tho he may revoke, he cannot limit new Uſes. 1 Ven. 
198. D. Pe 119. R. 1 Sid. 344 
So, if a Power be given to revoke and limit new Uſes, and he ronkex an and 
limits new Uſes with Power of Revocation, and afterwards by a third Inden- 
ture fevokes and limits other Uſes, the laſt Uſes are not warranted by the fil 
e from which all the Uſes ſpring. Lane 119. | For 
; | 


* © 
For, if a Man has Power to revoke and limit new Uſes, he can make a 


Revocation only once, if he does not give himſelf a ſubſequent Power to revoke 
by the Deed of Revocation, 1 Co. 173. 6. R. Eg. Abr. 342. 


593 


A Perſon, who has a Power of Revocation, may ſhew his Intent tam Rebus . 4) 


ipfis quam Yerbis : And therefore, if the Power be, That if be is determined 9 * Power 


to revoke, be by Indenture may revoke and limit new Uſes, &c. and he, upon — 
Marriage with a ſecond Wife, covenants to ſtand ſeiſed to the Uſe of himſelf cuted. 

and his ſecond Wife, and the Heirs of himſelf, tho there be no expreſs Signi- Jha Hes 
fication of his Determination to revoke ; yet the Revocation is good, and the 


cation, 
new Uſes well limited. R. 2 Rol. 263. J. 10. 10 C. 144. | Vide Pojar, 


80, if he by Leaſe and Releaſe conveys to other Uſes, the former Uſes © '' ©) 
ue revoked. R. 2 Rol. 263. J. 25, R. Cro. Car. 472. Jon. 393. 

80, if a Man, who has a Power of Revocation by an Indenture ſealed in 
the Preſence of three Witneſſes, covenants by an Indenture, ſealed in the Pre- 
ſence of three Witneſſes, to levy a Fine to other Uſes, and levies a Fine ac- 
cordingly ; tho' he does not take Notice of his Power, it will be a good Re- 
vocation: for tho® by: itſelf the Indenture by which he covenants does not 
make- a Revocation, becauſe it does not paſs any. Eſtate, nor raiſe any Uſe, 
and the Fine is no Revocation, for it is not ſealed before three Witneſſes; yet 
both maſks only one Conveyance, and it is a good Revocation. R. 2 Lev. 
149. 1 Vent. 279. Ray. 239. Carth. 25. » 
So; if Tenant for Life with ſuch a Power of Revocation levies a Fine, and 
by Deed, more than a Month after the Fine, declares the Uſes of the Fine 
to himſelf in Fee, it will be a Revocation; for the Fine and Deed make one 
Conveyance, and therefore the Fine does not extinguiſh. the Power. R. cont. 
in B. R. but it was reverſed in the Bxchequer. Per 6 J. 2'cont. Carth. aa. 

So, if he makes a Leaſe for Years to A. and a Month after releaſes to him 
and his Heirs. 15799, at | ES. 

$o, if he releaſes to another and his Heirs, and the Leſſee attorns ; for the 
Releaſe does not enure as a Grant, but as a Declaration of Uſes, R. Jon. 

J. 2 g f | | 
= if the Power be, That if he 4 Writing fignfy and declare in expreſs 
Words his Intent to revoke, &c. the Uſes ſhall be void, and afterwards he by 
bis Win, without taking Notice of his Power, deviſes the Land to others, 
this will be a Revocation ; for his laſt Diſpoſition to different Uſes ſhews 
his Intention to revoke. R. Ray. 30m. | r 
_ So, if an Eſtate be limited to A. and the Heirs Male of his Body with a 
Power to revoke, and the next Day, reciting that he has given to A. and his 
Heirs Male, he tevokes and limits to him and his Heirs Male (without ſaying 
of the Body) Provided that he pay 1 5004. to his Daughter, it will be a Re- 
vocation, tho' the Eſtate given to A. is miſrecited, and there is no Reference 
to the Settlement. N. Skin. 324. | 

If the Power be to revoke, alter and avoid, &c. and by Deed he ſays that 
his Intent is to revoke, alter, or avoid, without ſaying that he doth revate; yet 
it will be a good Revocation. R. Mo. 681. 3 e 

If a Man recites his Power imperfectly, and afterwards revokes, it will be 
Nod. R. 3 Lov. 21123. 5 

If the Power be, that if be by Writing ſubſcribed and ſealed by him before tus 
Witneſſes fignifies bis Intent to revoke, the Uſes ſhall ceaſe, and by Will, with- 
out taking Notice of his Power, he deviſes to other Uſes, it will be a Revo- 
cation. . Ray. 301. i vo e af. 19 $4 

Tf the Power: be to revoke by Deed or Will under Hand and Seal, a 
Revocation by Will, tho' not ſealed, is good. 2 Rol. 262. L 155 J Keb. 
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5 274805 S ſuch Uſes, &c. if he levies a Fine, or makes a Feoffment to the Covenantees 
e 2 0. . 6.) for Performance of the ſaid Covenants to the Uſes in the ſame Indentore ge- 


594 U 3 E 8 
| IF it be to rexoke by Deed, a Revocation by Leaſe: and: Releaſe; 1 is good, 
tho' they are two Deeds. 1 Lev. 150. Vide Peiar, (C. 3 

If it is to revoke by a Writing under Hand and Seal delivered 3 in the Preſence 
of three Witneſſes, a Revocation by Will under Hand and Seal publiſhed in 
the Preſence of three Witneſſes, is ſufficient, tho' Delivery ſeems del of 
a Deed. R. Hob. 312. 1 Vent. 280. R. Lit. 111. Vin. 83. 

If to revoke by Writing under Hand and-Scal, a Fine with a Deed to de. 
clare the Uſes is ſufficient; for they make only one Conveyance, tho' either 
of them by itſelf would be inſufficient. 4 Mod. 265, Skin. 35. 

So a Feofiment to ſuch Uſes, tho; it is executed by Livery, which i is not 
in Writing. Semb. Mo. 372, 378. - 

If he has a Power to revoke and: limit new Uſes, which he does, if he 
afterwards revokes them. he muſt purſue all the a cog of the ft 
Power. 1 Vent. 198. 

80 a Man, who has a Power. of Rinne, may bee it ow Part of the 
Lond at one Time, and for Part at ae, Nane Co, L. 287. 4. R, 1G, 
173- 5. Mo. 618. R. 10 Co. 86. : 

So he may execute it for Part of the Eſtate at one Time and Part at another 

| As, for fo many ey ee 2 Ra. 
2 3 

1 1 contingent Uſes as well as Uſes i in Be. R. 10 Co. 6. 4. 


792 
IM 3 3 Deed, by which he ben he may limit new Uks; 
forithe old Uſes ceaſe Ipſo Fafo without Entry or Claim. C. L. 237. a. R. 
1 C. 174. R. 6 Co.-32. R. Mo. 682. 
And, if he revokes without Limitation of new Utes, he will be ſeiſed in 
Fee, a8 before, without Entry or Claim. . L. 237. 4. R. 1 Co. 174 
R. Mo; 605; 6 o. 
fk he has a Power to revoke od limit new Uſes, he ny limit new Uſes 
with a Power of Revocation, and ſo in Infinitum. 1 Vent. 198. 
If, upon the firſt Settlement, a Remainder was. limited to the King in Fee, 
by a 'Revocatidn by Deed inrolled, the Remainder i in the Sg and the other 


Eflates are revoked. R. Jon. 393. = 


* 5) "Has, if a Min coretunts! to. Rand feiſed, We. and by che Gund Todenien 
_ * covenants to levy a Fine and make other Aſſurance to the ſame Uſes, and adds 
tive Reveca- a Proviſo, that if be by Writing, &c. revokes or otherwiſe limits, Ge. any of 


3 the Uſes or Eflates created by the ſame Indenture, then he ſhall Rand ſeiſed to 


nerally, this does not amount to a Revocation ; for it was intended only for 
a further Aſſurance. R. 2 Rel, 795. J. 10. 

So, if a Man by a ſubſequent Deed explains the Intent of the Former: A, 
if the Uſes by the firſt Deed are declared to the Mortgagee for Sccurity of 
Money, and it is afterwards explained by another Deed, that the Mortgag* 
ſhall take the Profits in the mean Time, this does not amount to 4 Revo: 
cation. R. 2 Rol. 793. l. 10. \ 

S3.o, if a Man, who has a Power of Revocation, makes his Will, and de- 

 viſes the ſame Eſtate to others, tho his Intent appears to make a different 
Diſpoſition ; yet, if the Will is not executed with all the Circumflances of the 
Power, it will not be a Revocation.  R. 3 Ca: Ch; 66. Vide infra. 
The Power of Revocation is in the Nature of a Condition, and it cannot 
be effectual, if all the Circumſtances ETON * 1 the . WC 1 


OO „ 
9 


U.S E 1 fx 
$0.2 Power of Revocation mult be ſtrictly 


ferved. R. 10 Co. 144. 4 


By a Writing ſubſcribed by three Witneſſes, a Writing ſubſcribed by two 


4 is not ſufficient. R. Lit. 23. 


ing is not eſſential to a Will. Hob. 312. 


it is not ſufficient; for it does not appear that the Uſes are declared by Writing. 
R. Mo. 370, 391. 


R. C. 173. 6. 


R. 1 Co, 173. 


. 70. 


„ &4 & Go 


is not good. R. 9 Co. 106, 6. 


ſence of A. and without Notice.to him, is not good. R. Ao. 602. 


Yet. the Acceptance of the Party may So improper 
the Power is to revoke upon Tender of 12d. to A. in the Temple, 


and he 


be.privy to the Deed, otherwiſe, if a Stranger. 


So a Power of Revocation, which depends upon a Thing 


perſonal and i n- 


fled to Uſes, with a Proviſo, that i be is minded, and fignifies bis Mind by 
Writing under his proper Hand and Seal, &c. be may revoke, &c. and after- 


70. 8 7 
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Seal. R. 1 Vent. 129. 1 Mod. 16. 1 Lev. 27 
Or Proviſo, that if be tender a Ring, &c.-to 2 ſaid N. declating his bo 


Jon. 134. Acc. 1 Vent. 129, 2 Rol. 393. 
But * the = be to revoke upon Tender of a Gold Ring, &c., and be, 


der. R. 7 Co. 13. 


D FS. 


70. 12. 4. 


S 
— 


Ge . 7 Co. 14 6. 


2S ST 


1G 14. b. 


132, 


„ "Ws 
* 


purſued: And W if the 
Power be that he may revoke by Deed 1 Move ſubſcribed and ſealed by 


him in the Preſence. of three Witneſſes, all the Circumſtances muſt be ob- 


If it be that he may revoke by Writing ſealed ad delivered before three 
Witeſles, a Will delivered before three Witneſſes is not ſufficient, tho' Seal- 


That, by Writing, &c, he may revoke and limit new Uſes, if he pleads that 

he enfeoffed A. to ſuch Uſes, and avers that the Feoffment was by Writing, - 
If it be, that be may revoke by Deed indented to be. inrolled, this is the ſame, 

23 by Deed indented and nne it will be no Revocation till Incolment. 

Or, by Deed inrolled in any of the King's Courts, and a ſubſequent Clauſe 

fas that from Inrolment. in Chancery che Uſes ſpall be revoked, if the Deed 

s inrolled in B. R. yet the Uſes are not revoked till Inrolment in Chancery. 


If it be, That he may revoke upon Tender of a Guinea, if a Deed is executed 
to other Uſes without men it will be no Revocation. 


If a Power be | ; Indenture to revoke. upon Tender of 105. to A. and by 
mother Indenture is a Power to revoke the Uſes of other Land upon Ten- 
der of 10s. to A. Tender of #64, 0.4 to reyoke the Uſes of bath Indentures 

If it be to revoke upon Tender to A. af Weſtminſter, 8 5 boy | 
Tender :- As, if 


re ts it, in another Place. Fer Powel. 3 Ob, di. 68. * | 
dividual, cannot be executed by another: As, if a Man covenants to ſtand 


vards he is attainted of Treaſon, the Kiog cannot make a Revocation, 8 0 
Or, 7 be be minded and declare fich his Intent Ka Writing under E and | 


man be. to revoke; for it is. perſonal. Dub. for .the Gurt was do. . 


who. has the Power, is attainted of Tae the King may make the Ten- | 
And the King may depute others by 11 Patent t6 make the Tender. 7 
And their Tender, and Certificate to the Exchequer, is {afficient without | 
nd immediately upon the Tender, the Vies ue determined and el. : 
| Yet the Tender muſt be in the Lifetime of the Perſon attinted. Yen. 4 
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So, if the Power recites that be being reer lee gue Uſe m 
be\Prodigel, Sr. and therefore be will the in bis own Hands, 1 
intent , be offers a Ring — 1 to revoke; Ct. the Uſes ſhall be re. 
voked, if he is attaint, &c. the King may make Tender of the Ring, and 


thereby revoke; for the Recital is only a Floutiſh, and- the Tender is the 
Subſtance, 3 7 CG. 13. 


(L. 6.) 112 Mis, : whisitian «Power übe beben Bnncntion'cf his Power 
8 2 makes a Feoffment, levies a Fine, or ſuſſers a Recovery of the Land, it 


To will be deſtroys and Extinguiſhes his Power, . L. 249% 4+ N. 1 Go, 112. K. 1 0. 
_— 


gr ered Aud his Power of Revocation, e u. t haudug now Uſes, will be 
(D. E. extinct. R. 1 Co. 112. 

Aue, (L 1.) 80, if he levies a Fine; andafterwards by Deed, with eib che Cireumfiance; 
of che Power, declares the Uſes of the Fine, dhe Power in ertindt; for the 


Power cannot be revived by a ſubſ nent Doods which was exti - 
Fine before. Ahn. e. ho. Rp "xp 


So, if be gage; Lan for lig o other Blas of Freehold, this ſuf 
the Power, ſo that he cannot revoke during the Lb R ; 2 Rok, 263, 
per 1 J. but Dub. by another, if the Power was not extin xy xp 
So, if he makes a Leaſe for Years, and levies a Fine for Confirmation of the 
Leaſe, this the Power during the Yeats. 5. 618, (Vid Infro) 
Tf he makes a Leaſe for Years, and the Leſſee attorns, and he a Month after 
Ire ib win bs 4 Revocation ; for tho the Leaſe 
| his Power, the Grant of the Reverſion- den not enure a8 4 Grant, 
DL Ws now Uk N. J. 493, 
So, if he felenſes his Power to him, who has an Fate in the. Land; in 
Boflefttor, Reveriioh; of Remainder, the Power is extinguiſhed, and the Eftatc 
defealable by the Power is made ablolute. R. 1 G. 113. 4. 174. 4. 
Tho the Power be future; viz; to revoke after the Death of B. without 
_ Iſſue, Semb. 1 Co. 112. 6. | 
| Frey by the Parties to the fame Deed may annul the Powe: 
as 113 91 
© But, "if e Man has a is the Land, vor will have by Cal of the 
Eftate; his Fine, or Feoffment, being collateral to the Land, does not extinguiſh 
his Power: As, if A. upon a Feoffment reſerves a Power to B. to make a 
| Revocation, &c. a Fine or Feoffment of the Land by B. * not extinguiſh 
| his Power. , L. 237. 4. 1 Oo. 1744 
Nor his Releaſe. 1 Co. 174. 8. 
If A. covenants to ſtand ſeiſed to the Uſe of the Heirs Male of his 07 
by a ſecond Wiſe, and dies, a Fine or Recovery by his Son and Heir by the * 
. firſt Venter does not deſttoy the Power of Revocation or the contingent Uſes. | 
Adm. 2 Lev. 55. 
- So, if a Man, wha his « Power of Revocation; levies. u Pide, or makes 3 
Feoffment of Part of a Land, it Nr, r his Fower only for that Part. as 
R. 1 Co. 174. C. L. 237. 4 | 40 
But, if a Man who has a Power of Bene 2 a Leaſe for Years 
purfaatit to = Power in the ſame 'Conveyance, this does not ſuſpend bi (wt 
Wu. Wet. R. Me. 788. Jon. 393: 1 N. 
7 10. Aeli E een | | for 
* So, if he makes a Leaſe for Vears not in Be of a Power. Mo. 614: Sup 
Per ll Mb-618; Dub. Mo. 788. R. 2 ä 30. C. C. 7 


. 2 393. ; 8 


Saperſtitious Uſe. R. 4 C. 11 3. a. 
the Repair of the Church; for the Spd Ute is ceftain, w_ Good Ut 


USE 8 


So, if the Power be, to make another Eftate i in Fee or Tail, a Covenant 
to ſtand ſeiſed to the Uſe of his Wife for her Life, does not alter his Power. 
R. 1 Cb. R. 113. 


So, if a Man, having an Eſtate for Life with a Power of Revocation, by Deed 


covenants to levy a Fine to ſuch Uſes, and afterwards levies a Fine accordingly, 
this does not extinguiſh his Power, and the Whole makes but one Conveyance. 
R. I Vent. 279. Ray. 239. 2 Lev. 149. Skin. 35, eas 


M) What Uſes are duppꝛelled, as ſuperſtitions, 


Y the St. 23 H. 8. 10. (which was the firſt Statute againſt ſuperſtitious 
Uſes) All 8 Sc. to the Uſe of Pariſh Churches Fe. to have 
tual Obits, or find a Prieft, Fe. are within the Miſchief of Alienation in 


'Mortmain, and therefore all ſuch ot like Uſes above 20 Years ſhall be void. 


By the Sr. 1 Ed. 6. 14. All Lands, Rents, Gc. to find Stipendiary Prieſts, 
Fc or fur Maintenance of Annivetfary Oh123, or like Purpoſes, or any Light, 
Lamp in Church, &c. ſhall, be veſted in the King ; and if but Part of the 
Iſſues 


Lands in Tail, or for Life, for ſuch Supetfiitious Uſe, are within the Sta- 


tute, as well as Eſtates in Fee or for Yeats, which only ate mentioned. R. 
q G. 106. ö. 


309. 
80 Lands given to a Wife, G. for ſuch Intent, and it will pot be intended 
in Conſideration of Blood, &c. R. 4 Co. 10g 


80 Land given to a Son, upon Condition that if he does not find, Ge. the 


| Feoffor may enter, tho! it is not (aid, to the Intent to find. R. 4 Co. 165. 0. 


80, if Land is given to à Pitſon and his Socceflbr to find, and he leaſes for 


Life, and with the Rent finds Cc. till the Sr. 1 Ed. 6. made, the King or 
bs Paentes may enter R. Dy. 447.6. 


So, if Land be given, That Prayers be made for the Soul of the deteaſe d, 
be Statute, which ſays, ar Ike Uſes, R. 4 Co. 112, 113. 


it will de within t 
Kol. 417. 


Tho the Prayers are to be made in Drapers Hall,” Ge. and not in a Church 


. or Chappel. 4 Co. 114. 4 
Or, by the Priſoners In Newgate ypoh the Anhivetſary of his Death. 4 Co. 


116, 2. 
Or, for maintaining a Popith Prieſt; 2 Fern. 266. 


If Land of 201. per Annum. is given to the Intent to find a Prieft, Ge. the 


Whole ſhall go to the King, tho“ only 10“. is to be paid to the Prieſt. R. 
4 Co. 109, 110, 6. 113. 6, 115, 5. R. Mo. 131, 264. 

So, if it be given to find a Prieſt, and for 20 poor Men, withont aſcertaining 
how much ſhall be to one, how much to the other.” R. 4 Cs. 111. 113. 4.6. 


Tho' 191. was uſually paid to the Prieſt and 10% to the Poor, R. 4 C. 


111. 4. 113. 6. R. Mo. 264. 


So, if it be gived, with 101 to fihd d Priet, and with the 14 oe to 1 


an Uſe depending thefeon ; as, the findin Veſtments, Gai 

405. 12 11 R. Mo. 129. 4 Co. e. Lat. 38 APY 

So, if it be given to find ſo much for one Uſe, and 2 a for ber 

(Where all are Su ſtitious) in whatever Mariner if is limited. R. 4 C. "oF hr 
Or given to 100 a Prieſt, and that he ſhall find a Grammar 

for it ſhall have 100. for his Salary z for the Good Uſe is derived out WG 


If given to find a Prien. who ſhall have g/. per Ain. and WH f Fear to 


d 
uncertain. R. Cro. Car. 249, 456. 


Vol. V. Wo N | * But, 


to maintain fuck Anniverſary Oöit, Lainp, &c. the Kin ſhall 
ame in the Natute of à Kent. Chmge. Ge. Fs. 5 8 


397 


398 


131. 


6 öl themſelves! to do it, and afterwards 
| Profits for a Prieſt, Obit, &c. but there is no ——_—_— for ſach urpoſe, 
they are not given to the King. R. 2 Cro. 51. 


U.S ES. 


But, if Land of 201. per Annum be given to the Intent, that the Feoffee, 


pay 100. to a Prieſt, only the 10/. is given to the King. R. 4 Co. 110, 4. 
113. 6. R. Me. 694. 
Or, if it be given to find a Prieſt, and that he (hall have only 100. per Au- 


aum, and the Reſt ſhall be for the Poor. R. 4 Co. 110. 3. R. Mo. 131. 


Or, given to raiſe 10/. for a Prieſt, and to find Veſtments, &c. tho? it does 
not aſcertain how much ſhall be for that Purpoſe. R. 4 Co. 109. ö. My, 


Or, Black Acre be given for an Obit, and White Acre for the Obit and Poor, - 


| Proviſo, that if Black Acre does not raiſe 10/. for the Obit, it ſhall be ſupplied 


from White Acre. R. Cro. Car. 249. 
So, if by Expreſs Wards or Implication it appears that the Reſidue was 


intended for the Deviſee. R. 4 Co. 116. 6. 


So, if the whole Land was intended for a Superſtitious Uſe, but only a 
Part was conveyed for that Purpoſe, that Part only ſhall go to the King, tho 
the Whole was employed for that Purpoſe. R. 4 Co. 115. 

So, if Land is charged with'a Rent of 20/. to > find a Pricſt, Ge. the Rent 
wg (hall 42 the King. R. 4 Co. 110. 6. 116. 5. 

N to . * and Chapter, to find a Cha 
Land and em oy th 


If Land was given to find an Obit, &c. but none was "found within fre 
Years before the Statute of 1 Ed. 6. the Land was not given to the King, Th. 


368. 4 C. 114, 115. 


So Uſes limited fince that Statute are not thereby given to the King, Pr 


Holt, M. 4 V. & M. 1 Sal. 163. 


So Chantries in tion, without Colour of legal Foundation, are not 


given to the King. R. 4 Co. 107. ö. 108.4. 2 Cre. 51. 


Otherwiſe, if there * Colour of a good F oundation, tho! it be defediive. 
R. 4 Co. 108. 4. 

So a Deviſe upon a Truſt for a Saperſtitious Uſe, tho“ it is void; yet it 
does not reſult to the « Heir, or to the King, but it ſhall be applied + to a * 
Uſe. R. 1 Sal. 163. 2 Fern. 266. 

As, if it be for Independent Lectures. 2 Vern. 267. 

Or for Preſbyters to promote the Diſcipline of the Church of of England, in 


> Scotland. R, - Vern. 266. 


and redrefs' the Milt 


C Charitable Uſes. 
+ (N. 1. What are. 


— Ha, Db Charitable Uſes were not given to the King, nor ſuppreſſed by the 
St. 23 H. 8. 10. nor by the Se. 25 H.8. 26 H. 8. or 28 H. 8. which 
take away the Authority of the Pope, nor by the Sr. 27 H. 8. 31 H. 8. 


37 H. 8. or 1 Ed. 6. 14. which ſuppreſs Abies e Ec. R. 
1 C. 24. Porter. R. 4 C. 111. 2. 

And therefore by the Sr. 43 El. 4. Commiſſions. may be to inquire of 
loyment, Ge. of Lands, Goods, &c. given for the 
charitable and godly U is rehearſed. - | 
And in the —— Statute it is allowed, for a Good and Charitable Uſe, if 
Lands, Goods, Sc. are given, Oc. for the Relief of aged, | and 


ago. 18. ** eee i ; 80 


3 bt is | 
So, if the Gift be to the Poor of ſuch a Pariſh, without ſaying, that they 
are aged or impotent ; for Poverty of itſelf is ſufficient. Duke 132. 


Or to ſuch an Hoſpital. Duke 132. 
Or to all not aſſeſſed to the Subſidy ; for they are Poor. Duke 132. 


So, in whatever Manner the Relief be: As, it it be to provide Bows and | 


Arrows for the Children of the Poor ; for it is an Eaſement to the Parent, who 
ought to find them. Duke 132. 

For erecting 3 for the Poor wich four Acres of Land to each. Duke 
132. 

55 or making Conduits to Almſhouſes, Duke 1 22. | 67 mat! 

For building an Houſe in which they may take Alms, Duke 132. 

Or maintaining a Common Laundreſs in an Hoſpital, &c. Duke 132. 

Or a Chaplain for Prayers, &c. Duke 132. | 

So, for providing Ani for their Defence. Duke 1 32. 
Or Increaſe of Diet upon Feſtivals, &c. Duke 133. 

But, it ſhall not be allowed for a good Uſe, if it be for Relief of all the <P 
and impotent in ſuch a Pariſh ; for That comprehends the Rich as well as 
the Poor. Duke 132: 

Or ts the Poor in general. Duke 132. 

4 8 the Religious, when the Time permits, SY in the Interim for the 
uke 13 | 

ys if it be for 3 for the Poor; for they are not neceſſary. Duke 132. 

For putting up Seats for begging ; for it is unlawful. Duke 133. 

Yet the Chancery may ſettle ſuch Uſes, as the * * A L. 

43 El. cannot. R. 2 Lev. 167. 


So by the &. 43 Bliz. It is rehearſed, and will be allowed for 3 if the 


20. 4. 

So, if they are fick or maimed, in the Disjunctive. Duke 134. 

If he ſerved as an Officer or Common Soldier, Prieſt, or Volunteer, Dute 
133. 

As a Servant, Victualler, Artificer, Pilot, &c. in a Merchant's or King! 8 
Ship. Duke 133. 

Tho' the Soldier or Mariner be an Alien. Duke 133. 
hut the Statute does not extend to Soldiers, beyond the Time of their 

dickneſs. Duke 134. 

To the Wife, Iſſue, or Servants of a diſabled Soldier, or 8 Duke 
133. 
To Bargemen Wherrymen, on of, or Paſſengers in a Ship. Due 
133. 

Nor Victuallers, Sc. who voluntarily nd the Army. Duke 13 3. 

Ir he be maimed in a foreign Ship or Service. Due 133. 

Or by Way of Puniſhment for an Offence. Duke 134. 


Univerſity. 1 Co, 26. 4. 
Schools for Writing, Languages, Muſick, Mathematicks &e. tar they are 
«chools of Learning. 

If it be for Furniture, &c. of the Houle, Se. Proviſion for the Maſter, 
Uſher, Cc. Duke 1 34. 


Dale 134. 
10: f. infruing in the Caen; ; for this is a Matte of Religion. 
* 


But the Statute does not extend to Schools, for Dancing, Fencing, Ee. 


$99 


(N. 2.) 
Gift be for the Maintenance of fick and mainied Soldiers and Mariners. 1 ' Co. . or 


ers diſ- 


So, if a Gift be for Schools of Learning, Free-Schools or Scholars in the Dt 


ue, 


LY v 6 KE 8 


— tot Free-Schools; 2 Yer. 387. 
Nor to 4 Gift ſot Scholars in any other Place than Oar and Cambr:; "" 
As, in the College of Phyſicians. Duke 134. 
Or in Oxford, G or 3 at the Diſcretion of the Feoffees. 


r. 


8 ; 9 
* : \ * 4 ©, 


nd $, if aGift be for Repair of Bridges, Ports Hovens, Cauſways, Churche 


0 * Ses-Banke and High-ways. 1 Cy. 46. @; | 


And ſuch Giſt will be good, tho NO be bound by Covenant or Pre- 
ſcription to repair. if 

If the Gift be for-the Repairing of 4 a Common Pond. or Watering Place, 
Dale 2-49" 

For Lights to direct Ships to the Haven, | Dube 133. wort 


4. if « Gift be for Prefermant and Edwoation of Orphans, Date 135, 


Or of d Baſtard; for he has no Patent. Duke 135. - 
85, if it be for Horſes to juftcuſt Orplune, who bold in d eo ride 
Dube 136. 
er continues an Ota, d. vineried, al ape u Cot 
Duke 135. ni 
_ * or Apprentices 0 Orphan; for his Maſter in L Pare, 
ur 135 


(N. 6.) de- cin bs fr ch Rei, Stk, or Maintenance of « Houle of Co 


— * — 1 Co. 26. 4. 
Or for building a Houſe of Correction. Duke 136. 


a 


7 80 ifs Gift bo far abe Marciage of poor Maids. 1 Go. #6; 4. Ora Gor. 
3285. 
: Or for a Weddihg Dinner, or Apparel for them. Duke 136. 
And it ſhall. be allowed to ſuch as are Poor, tho they have Sy Re- 
lations. Duke 136. 5 
But not to thoſe, who have rich Parents, or Legacies. Dake 136, 
Or marry againſt their Parent's Conſent. Duke 136, 
Or are Incontinent. Dude 136. 
80 Proviſion for a Wedding Ring for a poor . be a me 
Ve; for the prog _ to provide 1 it. Duke 1 3 


, 4 
2 * 


N. 8.) So, if a Gift be Ge the Support of Tradeſmen, Handicrafismen, and Pet- 
Decayed bels, 4 Due 136. 
2 As, if they become decayed by Negli gence, Fire, Fraud of Servants &c 
| Duke 136. 
Bankrupts i in Coftody after Sobmiſfion to the Laws. Due 96 
But the Statute does not extend to Tradeſmen ſet up 4 above five Years. 
Duke 136. 
Nor to Bankrupts, whbs-ebſcond../ | Duke 136. 
Or Perſons i in De by Suretyſhip, Sc. Dake 136. 


(N. 9 * if it be for Relief or Redemption of Priſoners 0 or Captires. Go. Ger 


at's * 52. * hes 

GS. a Fay 

* As, Chriftians camive to the 7 urks. Duke I = Ry , 
Peron in Execution, oc upon Promuure. "Duke. a7 | 

But the > paves does not extend to Perſons N to a cini 


Prive in 


* ; 


A # * 


. a 4 
* 8 74 * 
14 7 . * * 

4A 


W > a | 
Jo elan Perions i in — for Contempt.” 2 I 136. « b | 


I 


0 Nor to the Wife or Iſſue * a Priſoner, Duke 137. 80 


USE Ss , Got 


80, f ir a ; Gift be for the Aid ad Eaſe of Poor Inhabitants, — , pol 
| Fifteenths, ſetting out Soldiers, or other Taxes. 1 Co. 26, 4. 
So, if it be to make Hue and Cry, Watch and Ward, c. Duke 137. eee 
. But the Statute does not extend to a Gift for Diſcharge of Subſidies; for they Other Chari. 
are not paid by the Poor, Duke 137. ties not ſuper- 
Nor for diſcharging Fines for Eſcape, Robbery, Cc. Duke 137. — 
So, if a Gift be for the Proviſion of a Preacher, &c. it will be a charitable 
Uſe, within the Equity of the Statute. R. Poph. 139. Duke 32, 10g, | 
So, a Gift; for the Maintenance of a Chaplain or Prieſt for Divine Service 
will be a Charitable Uſe and in the Direction of Chancery, tho' not within the 
Power of the Commiſſioners. Duke 109. 2 Lev. 167. 
80 a Giſt for a Lecture or Sermon. 2 Ca. Cb. 18, 


For 60 ejected Miniſters, R. Per Commiſſioners 1689. nd * cont. re- 
_ 1 2 249, 250. 2 Ver. 105. 


(N. I 15 What ſhall be a good an to a Charitable 
| Uſe. 


if Lands or ; Goods are e given, limited, appointed, or affigned to a charitable 
Uſe, it is ſufficient, tho' it be not urſuant, in all Reſpects, to the Direction 
of the Law: As, if the Gift be to Perſons © not capable by Law to take; as, if 
Land be deviſed to the Church- wardens of D. tho they cannot take Lands. 
Duke 115, 139. Vide Chancery, (2 N. 2.) 

Or to the Pariſmioners of D. or the Pariſh of DP. Duke 1 29, 140, 

Or Parſon and Chnrch-wardens to ſell. Dake 81. 

Or Parſon and his Succeſſors, tho' he is no Corporation. Duke 139. 

$o, if it be to the Poor of an Hoſpital, tho' they are not incorporated. 
Duke 81, 115. 


So, if 100. per Annum be given for a Sermon i in A. without faying to whom. 
R. 2 Ce. G. 18. | 
So, if it be to a Corporation, which is W R. Ca. Cb. 267. 


Or th a Corporation to the Uſe of another ; tho a | Corporation cannot be 
kriſed to an Uſe. Duke 81, 138. 


To an Idiot, Feme Covert, Bankrupt, Recuſant, &c. Duke 138. 

Yo fuch Charitable Uſes as be had by Writing directed, and no ſuch Writing 
i found, it will be a good Appointment, and the King may direct the Ap- 
plication upon a Bill in Equity. N. 1 Ver. 225. 


So, if he gives the Surplus of his Eſtate We the good of Poor People for ever, 
without ſaying whom. 1 Ver. 225. 


So, if a wr or A ppointment be made to a | Chiritable Ute by an lagroper 
Conveyance: As, if Flea was deviſed None the Sf. 32 & 34 H. 8. tho” not 
deviſable by Cuftom. Per 2 J. Mo. 8 | 


If a Rent be reſerved to A. for the Uſe of the Poor, tho. A. is a Stranger. 
Duke 140. | F 


If a Copyhotd:be given to the Uſe of the Poor, Sc. tho? there s no Sar- | 
tender. R. Mo. 890. Ray. 249. 2 Ver. 454. | 
If a Deviſe was by a Feme Covert, of Goods, which ſhe * as Adminiſtra- 


ma, for an Adminiſtrator had the Goods to diſpoſe i in pies Uſus. . R. Mo, 882. 
2 Fer. 454. | 


7 


bo, if by er Ae en between Mariners 4d. a Month be ed 1 
out of their Wages = rag Mariners, it will be A you Limitagon within 7 
the Statute. R. Mo. 

If a Term be . to A. for Life, Remainder to Charitable Uſes, tho 

ere can be no Remainder of a T erm. Duke 140. 


Vor. V. 7 0 | BET 1 


VVV 
| If a Deviſe be by Tenant in Tail before a Recovery ſuffered. Ray. 249, 
X. a Fer. $53. Hide Chancery, (2 N. 2.4 8. _-) IG 

+. ©» $9, it will be good againſt him in Remainder.. R. in Chant. inter Burde 
wy "0 Inbab.uof White Chappel, 2'Ver. 


| 755. 
. 80, if a Woman ſettles Land with a Power of "WOE" ER and gives In. 
= my ſtructions i in Writing, for a Settlement to Charitable Uſes, but dies before 


the Settlement, it mall be a good Appointment, tho' no Revocation. Eg. 
. 130. 1 
Bua Diſpoſition to a Charitable Uſe by him, who has nat Ability to 
ſhall not be decreed : As, by an Idiot, Lunatick, &c. Dake 114, 138, 
By an Iofant, Femme Covert, &c. 3 cb. R. 152. Duke 138. 
By a Bankrupt. Dake 138. 

80, if a Daughter gives Lands to a Charitable Uſe, which ſhe has by 
Deſcent, if there was no Truſt in her Father ſo to diſpoſe, en 800 
may avoid it. Duke 138. 

So a Deviſe to a Charitable Uſe by a Ting en Capite will be void for a 
Pa, R. Ray. 249. K. Cro. Car. 52 5. Cont, 2 Ver. 4 A 4 
So a Deviſe by a Nuncupative Wi rl be void; for the St, 29 Car. 2. 
Has 


ed pro tanto. R. 1 Sal. 162. Eg. Ca. 44. 
16. Semb, 3 Ch. K 
a 


. e 29 Car. a. If the Teſtator died after, 1 fl 
Deviſe by 4 Wil not executed in the Preſence of three Witnella, 


fince the Sr. 29 Cur: 2, will be void, tho' it be to Charitable Uſes, R. 


2 Ver. 598. 
0 5 Deviſe that Land hall bo ſold for Pm of Legacies, th Re- 
ſidue to Charitable Uſes, is not a Diſpofition of the Land itſelf. . R. Cro, 
Cor; 2d: -:-: 
7 Deviſe with Kematnier to Charitable Uſes, with "VOIR to create 
n ſhall not be decreed. 1 Per. 167, 162. 
(N. 2 A Giſt or Appointment to a Charitable Uſe ſhall: be liberally 8 ˖ 
banal. And therefore ö deviſed, the Whole (hall be 
bs yed, tho” the Value is improved. Vide Chancery, (4 N. 1, &o.) 

f a Manor is charged with 1000). to put out Apprentices in ſuch Pariſh 
as his Executors ſhall appoint, tho the 1000 J. is paid to the Executor of the 
Donor, the Manor is not diſcharged till i it is veſted 1 in Truſtees for the intended 
Charity. R. Cb. R. 187. 


. 23) Eve One, having Ability to make a Grant or Deviſe, may appoint to Cha- 


Tone citable fes. Vide Ante, (N. 11.) 


| may be. _ So, where an Iateſtate had Bona Notabilia, after Adminiſtration granted 


: and an E exhibited, upon Citation of the Adminiſtrator the Judge of 
the Eccleſiaſtical Court might baue a particular Sum according to the Cir- 
cumſtances of the Eftate to ſuch Charitable Uſes in particular as he pleaſed. 


4 Inſt. 336. 


„ by Publick A& of the Court without Fee, ar 


hens the Adminiſtrator was bound to-do it. 4 fl. 336. 


(N. 14.) Juriſdicion for Charitable Obe 


1N. 14.) How Relief hall be 3 in Chancery for Charitable Uſes, Vide . 
By Commiſ - (AN. 72 &c.) 10 
By the &t, 2 H. 5.1. The Ordinary ſhall i inquire. of and reform the Go- 
vernment of Hoſpitals. of the King's Foundation by Commiſſion, and return 
the loquifiion taken thereon into Chancery, and other — Ex Ae, 57 


- 


. 
+ 


bo 
__ 
- © © WM 


7 15 given to Hoſpitals or Charitable Uſes, Ge. But this is repealed by 


iſhop of the Dioceſe, his Chancellor, and others, &c. or any four of 
them, to . by the Oaths of 12 Men, or other lawful Means, of all Gifts, 
Sc. to the Charitable Uſes thete ſpecified, and of all Abuſes, Miſemployments, 
&c. of Lands, Goods, &c. given to the ſaid Charities : And after Inquiry, 
&c. calling the Parties intereſted, to ſet down ſuch Decrees, &c. that the 
Lands, Goods, &c. may be duly employed for the Charitable Uſes for which 
yen. 
1225 all Decrees, &c. ſhall-be certified into Chancery, under the Seals of 
the Commiſſioners in the Time limited by the-Commiſſion : And ſhall ſtand 
good till altered by the Lord Chancellor on Complaint by Party grieved. 
So the King' himſelf may name 8 or fign the 6 
as well as the Chancellor. Duke 14 
Or Commiſſioners of the Great Seal. Cont. per Ms. Duke 144. 
The Commiſſion muſt be under the Great Seal. Duke 144. 
And conform to the Words of the Statute. Duke 146. 
It muſt be awarded to the County, where the Land lies. Duke 145. 
Or, where Goods are to be employed. Duke 149. 
If Land in one County is given to Charitable Uſes in another, there muſt be 
Greral Commilions to both Counties, Duke 145, 148, 149. 
So, if the Land lies in ſeveral Counties. Duke 145, 148. 
Or the Rent iſſues out of Land in ſeveral Counties. Duke 145, 148. 
Sa, if the Land or Goods are in a County Palatine and the Employment out 
of it, or Vice verſa, there muſt be Commiſſions under both Seals. Duke 14.5. 


There muſt be five Commiſſioners at leaſt. Duke 146. 


otherwiſe, it will be void. R. per 4 J. Duke 63. | 

But a Biſhop ele& need not be named a ö if he be not con- 
ſecrated. Duke 145. 

Nor a Suffragan. Duke 145. | | 

Nor a conſecrated Biſhop, if he is concerned in Intereſt : As, if Goods of 
an Inteſtate, given to Charitable Uſes, are in his Hands, as Ordinary till 
Adminiſtration granted. Duke 145, 146. | 

So, if the Biſhop is named, the other Commiſſioners may act without him. 
Duke 63, 117, 145. 

So any One of good Fame may be a Commiſlioner. Duke 117, 145. 

So an Alien Friend may be a Commiſſioner, Duke 145. 

do a Perſon indifted for a Petty Miſdemeanor: As, a Riot, &c. Duke 14 45. 


——_ if the Rauer be reverſed ; for that diſafficms the Outlawry, 
146. 


or Burrough. Duke 147. 


Behaviour: And therefore a Perſon, convicted of [reaſon ; Felony, or r 
cannot be a Commiſſioner. - 
Nor One convicted for Coſinage, Barretry, Simony, Sc. Duke 145. 
nt for Acquinmng of a F lon, againft Evidence, "when he was a Juror, 
el 
Nor ih Outlawed or 3 at the Time of the Commiſſion, 
tho' afterwards pardoned or abſolved. Duke 146. 
Nor an Infant at the Time of the Commiſſion 2 tho! he afterwards comes 
0 full Age. Duke 146. 80 
: þ 


4 By the Sr. 39 El. 9. Commiſſions might be awarded to inquire of Lands 


5 the St. 43 El. 4 ; Lord . &c. may award Commiſſions to 


And the Brſhop of the Dioceſe, if he is in Eſe, muſt be a Commilhoner, — 


Citizen or Burgeſs, tho' the Charitable Uſe is for the Benefit of the City | 
But by the St. 43 El. 4. Commiſſioners « ought to be of good and ſound 


(N. 154 
o may be 
mmif- 
ionen. 


1 8. E 8 


80. 4Perfon intteſell cannot be a Commiſſioner: As, m Executor or A4. 
 miniſtrator of the Goods given. Duke 146. 
Or any One, who claims the Reverſion or Remainder of the Lands given 
0 Duke 146. W 

8 Nor a Member of a particular Corporation, to whom the Charity i is given; 
As, One of the Mercers Company, &c. where the Gift is to way * Company, 
Duke 147. | | | 


- no. 8⁰ e may make Enquiry by all Lawful Means of all Gifu, e Ge. 
tion 222 be And therefore Inquiry, by Examination of Witneſſes, Rentals, Accounts, 

* prior Inquiſitions, as well as by Jury, will be good. Duke 150. 
F. Or by the Commiſſioners own Knowledge. Duke 13%. | 

Deo. And an Inſcription upon the Tomb of the Donor of a Charitable Uſe is 

wo 
ſuch Means they may ſupply a Deſect in the Findig of the 

Pi 3 Cu of the Gift: As, that'a Gift for Poor Tradelmex 2 

for ſuch Sort of "Tradeſmen. Dule 150. | 
That the Miſemployment found was for ſo long Time. Duke 1 „ 
And it is ſufficient if 12 Jurors . tho' 16 are impanelled. * 6h 1 
_ | So an Inquiſition will be good, 


tho” it does not find all the Circumſtances 
of the 7 if the Subſtance be found: As, if the Gift be found  quabuſtdan 
{gnotis, or am ignit', Duke 149. : 

_ "So, if it 790 NE; variant in Circumſtances from the Truth: As, if i 
be found to be ma e by Fine, Feoffment, &c. when it as by Wil or 
other Conveyance. Duke 149. 

Sa, it is Juffcient, if the loquiſition finds the general UG, tho' it varies 
from the Particular: As, if it finds a Gift for Books for poor Scholars, when 
it was for Gowns for them ; for the Gift for poor 3 is the General 


0 "Te | Uſe. Duke 149. | 
Or for nen for the Highway, . where the Gift was for Gravel, Duke 
149. 
| _ nds a 'Gift for Poor Scholars axacrally, where it was for two Poor 
. A Scholars in the Univerfity. Duke 149. 


Or a Gift for ſuch an Uſe, where it was for ſuch and other Uſes, _it is ſuffi 
cient for ſo much. Dake 149. 


N. 1, Hut the Inquifition muſt be FOR within the County where the Land lics. 
What not. Duke 119, 120, 148, 149. 
Or where the Commiſſioners have Authority. Duke 148. 
If the Land lies m en there muſt be ia . taken in all 
Duke Ih... 5+ 
or it the Commiſſion goes only to one, an Inquiſition. may be taken after- 
wards upon another Commiſſion in the other. Duke 148. 
So the Commifſioners cannot inquire by the Oath of the Party himſelf 
Date 150. 
3 Or by illegal Evidence : As, a Deed cancelled, a Record reverſed, Er. 
Aya | t Dube 150. 
BE So an Inquiſition = find the Gift, and alſo the Abuſe, otherwiſe it will | 
be imperfedt. Duke 149. 
It muſt find the general Uſe truly, otherwiſe it is void: As, if it finds 2 
Gift for Poor Scholars, where it was for Soldiers. Duke 149. | 
Or a Gift for a Highway, which was for Poor Virgins. | Duke 149. 


* 


Þ 


N. 20 80 by the 854 43 El. 4. Commilfioncrs may inquire of all Abuſes, Breache 


EG 2 * Truſt, n e not * ** _— 
© i 


. ** ' 
Bu! {| 
-» 
1 


US E 8. 


ing, miſconverting, or miſgoverning of any Lands, Goods, Sc. given to 
any Charitable Uſes beſore rehearſed. 


And therefore every Miſemployment, or Miſgovernment, and every Neg- 
lect of employing, or the Deſrauding of, the Charity is inquirable, Duke 


15. 
If the Truſtee leaſes at an Undervalue. R. 2 Ver. 414, 415. 


So, if a Man to whom Land is deviſed for a Charitable Uſe by Covin with 
the Heir waives the Deviſe, it is a Fraud inquirable. Duke 1 50. 


So, if the Heir refuſes a Legacy for diſcharging a Mortgage that the Land 
may be ſettled, Duke 150. 


If a Huſband by Cuvrn diſagrees to a Gift to his Wife, Duke 1 50. 


If the Feoffee to a Charitable Uſe aliens in Mortmain, and afterwards pur- 
chaſes the Land of the King. Duke 150. 


If the Grantee of a Rent for a Charitable Uſe by Covin with the Terretenant 
grants the Rent to him, Dake 153. 


But by the Sz. 43 El. 4. 1 is provided, that the ſaid Act extend not to. (N. 19) 


Lands, Goods, &c. given to a College, Hall, or Houſe of Learning in the — 
Univerſities of Oxford, or Cambridge, the Colleges of Eaton, Wefiminſter, or from the In- 


Wincheſter, or any Cathedral or Collegiate Church, 
So, if a Gift be to the Univerfity itſelf, it will be exempt. Duke 171. 
Sa, by a Proviſe in the ſame Statute, it does not extend to Lands, Ge. 


given to, or in any City or Town Corporate, where a ſpecial Governor is ap- 
pointed to direct the Diſpoſal. 


Nor to any College, . Hoſpital, or Free-fchool, which has a fpecial Viſitor, 
Governors, or Overſeers appointed by the Founder. 


And this Proviſo extends to the Company of Mercers, Grocers, &c. in 
London, Duke 171. 


2 made to a Corporation, to be employed in another Corporation, | 
Re 172. 


Or, to be employed by the Mayor in the ſame Corporation. Duke 172. 

To a Gift to an Hoſpital in Reputation, which has a Governor : As, to the 
Poor Knights of Yingfor ; for the Dean and Canons of Windſor are their Go- 
vernors appointed by the Founder. Duke 172. 

But the Proviſo does not extend to a Gift to a Corporation not in Eſe at 
the Time of the Act. Duke 171. 


N to a Giſt made ſince the Act to a Corporation which was then in Efe. : 
uke 171. 


Nor to Goods given to a Corporation ; for the Statute ſpeaks only of Lands 
| and Tenements. Duke 171. 

Nor to Land given to a Member of a Corporation Se. and not given to the 
Corporation. Duke 172. 

Or a Gift to a Corporation, which is not to be employed there, or in 
another Duke 172. 

Or when the Governors, &c. of the Cor ion have no Power to inforce 

the Employment to the Charity; As, if the Gift is to a College to pay 200. 


to the Parton of D. to be diſtributed 1. dee gſt the Poor of D. for the Viſitor, 
Ge. cannot compel the Parſon to make Diſtribution. | Duke 172. 


So, if the Governor, &c. has no Power to inforce the Bap lee of the 
hole but only Part of the Charity, it will be excmpt for the Whole. 
'- 
80, by a Proviſo in the ſame Statute, no Perſon, who purchaſed for valuable 
Confderation without Fraud, and without Natice of the Charitable vows (ball. 


quiry. 


im peached, &c, 
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And therefore the Commiſſioners have no Authority to make a Decree 
: againſt 4 Purchaſer for valuable Conſideration without F raud or Notice: As, 
for Money paid, Plate given, Sc. Duke 177. 
Land, Rent, Leaſe, Ward, or Title to Land conveyed, &c. Duke 155. 
So, if a Debt, Fc. is relealed, &c. for it is a valuable Conſideration. 
Duke 177. 
If Rent, or a Fine is paid upon a Leaſe made. Duke 177. 
But it is no valuable Conſideration, if a Man gives for the Purchaſe Things 
of Pleaſure, tho' valuable, as Jewels, &c. Duke 177. 
A meer Poſhbility i in Land, &c. Duke 177. 
Money only to Part of the Value, Duke 177. 
So, if the Conſideration is mixt, as for Money and Affection. Duke 155. 
In Conſideration of Money and Marriage. Duke 177. 
So, if the Confideration is Executory. Duke 178. 
Or for Payment of Debts of the ns ach or Portions for this: Daughters, 
Duke 177, 178. 


cou * Teaſe! to the full Rent, is not a Deed "on: a valuable Conſideration, 


Duke 1 78. 0 
And 5 Commiſſioners are not to bs ſatisfied by the Mention of the Conſi- 
deration in the Deed, Sc. Duke 178. 

So, if a Giſt be to the Poor, &c. generally, without Mention of any 
ticular Place, the Commiſſioners have no Authority therein, but it m be 
ſettled in Chancery. Per Finch, 2 Lev. 168, | | 

N N The Commiſſioners, before a Decree made by them, ought to mm all 
— Perſons concerned in Intereſt. Dake 117, 151. 


Who mall de . fits - 
ſummoned by 


them. The "ION muſt be made 151 ſuch. Commiſſioners as were preſent when 
| *. the — was taken, Duke 154. Cont. Duke 68, 118. 


miſſioners it 


——_—— Decree muſt direct the Em t of the Goods or Lands according 
3 . to the Intent of the Donor: And therefore, if ſome of the Lands are given 
cree ſhall be for the Repair of the Church, others for the Relief of the Poor, &c. the 
made. Profits cannot be employed promiſcuoully ; but the Rents of each Eſtate (hal 
be applied to the FE Uſe for which it was given. R. 1 Ver. 43. Per 
Mo. Duke 158. 

If the Gift was to Perſons of ſuch "TY Nation, Trade, Quality or Pro- 
feſſion, the Decree muſt be conformable to it. Per Mo. Duke 1 & 

If the Gift fixes the Number of ene, who are to take, the Decree 
muſt not alter it. Per Mo. Duke 15 % 
If it appropriates it to a Pariſh, rſon, School, Ge. the Decree cannot 
vary it. Per Mo, Duke 1588. 
Or to a particular Purpoſe: As, for Diet, Apparel, Houſe of Cotrection, 
Eaſe of Fifteenths, Cc. the Decree cannot direct it for other Furpoſes. Per 
Mo. Duke 158, 166. 

Tho the Land be increaſed to a greater Value. R. 11 Car. Duke 68. 


(N. 23.) All ſhall be ound by: the Commiſlioners Hoa whom the Donor * 


ne * his Act or Conveyance could bind; As, he, who claims Title under the Donor 


Decree. . by Deſcent. Per Mo. Duke 160. R. Ch. Ca. 267. 
| - But Perſons; who claim paramount the Gift or Deviſe to the Charity, are 
not bound 1 the Decree. R. Cb. Ca. 267. 


* 


Every 


2 2. 2 


. -Every Decree by « Commiſſioners muſt be certified to the oY Per (N. 24) 


DW 6. — hr 
cery. 
The Pet grieved by the Decree may take Exceptions to it before the (N. 25.) 
Chancellor. 1 Yer. 42. Exceptions to 


So, after Exceptions by a Leſſee over-ruled, his Leſſor may take Exceptions * 
to it. 2 Ver. 507. 


So, after a Docree twice confirmed, upon a Rehearing an Iſſue may be 
directed to try the Fact. 2 Fer. 507. 


If a Decree by Commiſſioners be certified, and there is no Exception by . 26.) 
the Party aggrieved within a reaſonable Time, he ſhall be concluded thereby, 22 man 


nfirm and 


without more, Cb. Ca. 194, \ is 
If Exception be taken and diſallowed, the Decree ſhall be confirmed. tion. 
After Confirmation, the Chancellor may award Execution in what Manner 
he pleaſes. Per Mo. Duke 166. 
The moſt uſual Courſe is to make a Writ of Execution upon the Statute, 
and afterwards an Attachment, and then he ſhall be impriſoned till Per- 
formance. Per Mo. Duke 166. 
Or he may award an Elegit or Fieri facias. Per Mo. Duke 166. 
So, if the Decree transfers the Property of the Land or Goods to another, 
he, to whom decreed, may take or enter without a Writ of Execution. 
Per Mo. Duke 164. 
If it decrees a Leaſe to be void, He in Reverſion may enter. Per Mo. 
Duke 16 
If it 3 a Deed, Ge. to be dived it may be delivered ent a 
Writ of Execution. Per Mo. Duke 1 _ 
If a Rent to be diſcharged, it may be executed by Way of Retainer, | | Pr 
Mo. Duke 164. 


Zut, if the Decree appears to be out of the Power of the Commiſſioners, (N. 27.) 
contrary to the Statute or Common Law, or Eccleſiaſtical Law, or Intent of - or 2 = 
the Donor, the Chancellor may annul it. Per Mo. Duke 164. Eg. Ca. 65. 

So, upon a Suggeſtion, without Bill it may be annulled ; if made without 
Authority : As, if the Precept was only by three Commiſſioners, or there 
was no Inquiſition. Per Mo. Dake e 7 

So, if the Exception taken be allo ec, it bal be annulled. 

But, if the Decree is only voidable, it ſhall not be mau without Bill. 
per Mo. 4. 161 

As, if the Party was not lammoned, @« or a legal Challenge diſallowed, Sc. 
Per Mo. Duke 1 63. 

So, if a Suggeſtion is made, it muſt be proved immediately, otherwiſe Ex- 
ecution ſhall not be ſtaid. Per Mo. "Duke 165. 

So Execution ſhall not be ſtaid, if the Matter ſuggeſted is only Icregularity : 
As, Diſproportion in Allowances, Fe. Per Mo. Duke 163. 

80 it ſhall not be annulled for Matter ariſing after the Decree: As, if Aſſets 
fail after a Decree againſt an Executor or Adminiſtrator ; for it was his De- 
fault, it was not performed before. R. Mo. 823. 

80, if the Commiſſioners by Decree direct Payment of 8 Sh the Chancellor 
may increaſe it to 1701. R. 5 Car. Duke 32. 

If Commiſſioners are 1 ve 1. ot Chancery may. puniſh them, 
but otherwiſe they pay no Cots. 0 ; | 

12555 Decree by eng ſhall be nal, _ no Appeal lies to Parliament. | 
2 Ver. 118. 


Nor 


directly or indirectly for Loan of any Money or 


UV $2 Þ 8. 
Nor hall there be a Rehearing upon it. Semb. 2 Ver. 1 18. 
But Chancery, after a Decree which takes away a Truſt from a Corporation 
for not paying 4000/. to a Charity, may, upon Payment, reveſt the Truſt 


in them, tho' the former Decree was figned, inrolled, exemplified, and the. - 
Conveyance to other Truſtees executed. Dub. Eg. Ca. 7. 


Nie more concerning Uſes in Chancery, (2 N. 1, &c.)—Remitter, (C. 6.) 
USURPAT IO N. 
Vide Efghſe, (H. 14, 15.) 


 ——=bp the Pape. 
' Vide Popery, (A. 1, &c.——B. 1, &c.) 


u 8 u R 1 
(A) Uſury, what hall pe. 


SURY was an Offence by the Common Law, and upon Convigio | 
the Uſurer forfeited his Goods to the King, and his Lands to the Lord 
of the Fee. 2 Rol. 800. 3 Inf. 151, 152. 
If it was fuch Ulſury as 14 * took, viz. 401, fer Centum per Annun. 
By the &. 37 H. 8.9. (by which all former Statutes againſt Uſury are re- 
pealed) no Perſon by Way of corrupt Bargain, Loan, ,&c.. or other Mean, 


| ſhall take for Forbearance of 100. or other Thing due for Wares, Ge. for one 


whole Year aboye 100. per Centum, and ſo pro Ratd, &c. 

FE. no Perſon, who takes a Mortgage of any Lands, Sc. on Condition, 

1 4 of Money, Sc. ſhall have or take in Lucre, or out of the Profits 

ſuch Lands, above 10ʃ. per Cent. for a Year, and ſo after that Rate, &c. 

" Dy he 13 El, 8. (by which 5 & 6 Ed. 6. 20. for Repeal of the Sr. 37 H. 

was repealed, and the ſame St. 37 H. 8. g. was revived) all Bonds, Con- 

and Affurances for Payment of * upon Uſury contrary to the faid 
9.27 8. 9. ſhall be void. 

And the faid Statute now revived thall be conſtrued moſt ſtrongly for the 


oe of Uſury | 
21 Ja, 17. No Perſon ſtall take abore 80. fer Cent, and fo fro 


N 0 the S. 12 Car, 2. 13. No Perſon u n any Contact hall take 
ares, &c. above the 1 
of 61. for Forhearance of 100ʃ. 68 a. Year, and ſo after that Rate, Ge. N 


| bythe K. 12 Au. 16. above the Value of 5“. &c. 


And by the Sr. 21 fa. 17. & 12 Car. 2, 13. All Bonds, Contradts and 
Aſſurances, * be void. > Fa by be 


&. Le Au. 10 


7 * | e : N | : y And 


e. 

And therefore; where a Man gives a Bond or other Aſſurance fot Payment 
of an Intereſt for N above the Rate allowed by the Statute, it will be 

yoid. 

Or, if the Loan was of Goods, or any other Thing, and not Money. Me. 
8. 
* if, upon an Uſurious Contract, he gives a Mortgage for Security of the 
Principal only, and takes a Bond for the Intereſt, the Mortgage as well as the 
Bond ſhall be void. R. 2 Cro. 508. 

So, if the Allowance beyond the Rate of the Statute be by a Mean ood. in- 
directly: As, if a Man contracts to have 6/7. per Cent. and deducts the Whole 
at firſt before the Creditor has the Money. D. 2 Cre. 26. Mo. 644. 

So, if it be upon a Contingency whether he ſhall have above the Allowance, 
or no Intereſt, when there is not any Hazard of the Principal : As, an Agree- 
ment for Payment of 1001. for Wares within a Month, or otherwiſe 120/, 
at the End of a Year. R. Mo. 397. 5 Co. 70. a. 2 Co. 508, 

Or, for Payment of the Principal, and 10/. per Centum fo long as A. 
ſhall live. R. Mo. 398. R. 2 Co. 508. 

Or, for Payment of 20/. and to pay 1010. for Intereſt at the End of che 
Year, if A. be then alive. R. Cro. El. 642. Mo. 398. 5 Co. 69. 6. 

Or, to pay 3ool. for 100/. if any of his 'Children be alive two or three 
Years after, when he has many Children then alive. Cro. El. 741. R. 2 Cro. 

253, 50 
1 "tho! there be a ſmall Riſk of the Principal: As, if the Agreement 
be for 100/. to pay 4001. at the 2 of 10 Years, if any of his five Daughters 
* 2 5 * Dub. o. El. 7 
| of 300l. to Fl 1 in three Months and 300 l. with 6d. 
per yes 7 = within fix Months, if A. is then living, who was then 
of the Age of 38 Years and in Health. R. Carth. 68. R. 2 Rol. 47. 

Or, to pay 3s. per Month for 7/, after one Month, if it be not then paid, 
on. 410. 

So 3 are colourabl; y added to avoid the Statute, which may be 
averred : As, if the Agreement be to pay for 100. 201. per An. from TX 
chaelmas next, if it be not repaid before M:cbaelmas, where it was agreed that 
it ſhould not be repaid before. 5 Co. 69. 6. 

Or, if for 1007. he grants an Annuity with an Intent to moo the Statute. 
Per Ch. Bar. Cro. El. 28. R. 2 Leu. 8. 

If upon an Uſurious Contract ſeveral Securities are given, one for Intereſt, 
and another for Principal. 2 C. 508... 
lf a Feme Covert acts as a Pawnbrpker'and Jends Money upo 

Contract, and takes a Bond for it to her Huſband, the Bond ſhall be avoided, 
by Pleading the Statute, tho the Hand is not one * FIN Uſury 
an. K. Skin, 4. 5 7 : 


| 


(50 eat a not. 


UT a Loan of 100 l upon a Contract to pay the Intereſt b y half-yearly Pay- 
ments, vi. a Moietp at Michaelmas, and the other Mojety at 


makes it above. the Rats allowed by the Statute ; for it is according to ſuch 
Rate, and this is pro Rate of the Statute, R. per 3 J. 2 cont, 2 Ov. 26. 
7. zo. . 644. R. Cro. Car. 283. | nn. 296. 396. 

So, if the Contract be for 1000. 4 ter Au. and be accepts 
the whole Intereſt within the Year. R. 1 Bul. 17. * cant. where the Whole 
was deducted at the Time of the Louth. "Mo. 644. 2 Cru. 26. 


Vol. V. N | 7 7 | So, 


an Uſurious 


Lach- Day, 
8 not Uſurious, tho' the Advantage of the Intereſt before the End of the Vear 
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— "x nw 2 _ £1 
2 ww. — 5 
fas . 9 > "= "EY * 


* 


1 8 1 K Y: 


80 10 by Miſtake the Words require Payment before the Time agree 
i he be no Uſurious Contract; the the Intereſt excees the Statute, if pa = 
able at the Time limited : As, if a Bond 1 April be to pay — on 21 Apri] 


b > ee eee N. 2 Gro. 677. R. 
2 Vent. 83. 
II, ina ; the Clauſe for the Mortyagor to take the Profit til De 
fault be omitted, | 2 Mod. 307. 

*r the Plaintiff had Notice of the Miſtake before Action brought 
2 enk. 8 3 


| $0, if the Bond was intended to be payable at the End of the Year, and by 
Miſtake it is made payable at fix Months. N. Cro, Cay. 501. Jon. 396. 
3800, a bee 6 t Agreement, to which the Plaintiff" was not priv), 
it ſhall bo no Prejudice to Him: As, if A. be indebted to B. M 1000“. for which 
A. and C. 820 a Bogd to B. and it is agreed between A and C. that A. ſhall 
ive 301. to C. for Ferbearznce of 1d0/:' which A. owes to C. and thall' be 
450 6. for this 30“. add. A. and C. are hound to B. for the 100 the Bond 
to B. being for a juſt Debt, tho mads bpof an Uſurious Contract, to which 
. was ol privy, N men not be "dvaided. R. per 3 J. 205. 33. 2. % 


Mo. Ar fer A. 2.8 V. 3. ve, Hoſe and Jarb.” "(Reported n 
n 

Tcl ebenen teplies that he was not privy, (without wren 
Corrupt Agreement. R. 2 . 33. 

_ If, dee @ Lead upon an Uu Contract! 4 A Counter bond b 
indemnity the Obliget at from fach Bond, and he is thereby damnifled, the 
. Counterbond is in Force, tho' the Le R. Ov. Bl. 6g. 
Ney 74: R. Ov. El. 588. for the ps was not privy to the Uſan. 
So, if, 1 Corrtha@ ade Jond l + ih ſdfequent Agreement fot 
a Rate above the Statute for further Fotbearance, the laſt Contract only wil 


| be pid, and not the firſt, NR. Co. El. 20. R. 1 Sand. 294. Acc. a Mu, 2 
97. . 
: 80, if a Bond of 'Recoghizance be forfeired, and it ts-afterwirds agreed 00 

d 


. more Intereſt than the Statute allows, and to make another Defeaſance, 


the Rent wös only 5. wih a Covenant to convey to him, —— fr 
Wanna Woliary" of Beto RN 


* 462; s. 4 t 
RE TIDE... en 


* 


„ eee eee er af * 
R. Ney j » 
"So, ange be 4 Mend 6f the Principal, it wil yt bo ſir 475 — 
Inter upon a Contingency may exceed 61. per Cut + As, Wage Offen. 
461, for 26. paid, if A. is alive at the Year's End. * —_ to hir 

, if there be an Agreement for 1007. to hay fol. to each ophter (d But 
Aer Ann OE. in his 
$1. , Kape ; 
ene 0 pey 60 l. at the Return of a Ship (which may Nenn ln he WT 
Months) or if it never returns, Nothing. R. 2 Co. 2 Hee, $ho. 8. 5 
Or at the Return of a Ship, . Vid 
R. 1 Lev. 54. R. Hard. 418. Acc. 2 Rol. 48. Was 
1 © Or for 100). to pay an Ahnulty-of 4. « Year for Life, tho there is a 
Mortgage for Repayment of the 100 J. if the Annuity is not paid; for it is TY 
2 Purchaſe, and, upon the Death of Cyſlui que Vie, e is 16ſt. R. x 
2 Gro, 252. 1 Bal. 36. R. Cro. El. 27. Twiſd. 1 Sid. 1 | 1, 
Or for 200 to pay 20% a Nea frum Michurimas next, if the 100l. Bs 8 
not repaĩd before ichueimus, for he may repay it before Mrchorlnes without Ne 
 Lotereſt'} if this was the:true Intent. 5 Co. 69. K ow 
Or if for '300/. a Leaſe is made to H. at 3 5. er Av. of « Houle of which 9 


1 Punichment of Uſury.. 


2— 


Y the Sr. 13 El. 8. 21 Ja. 17. and 12 Gor . 13. All Bonds, Contracts, 
Sc. upon Uſury are void. Vide Ante 


How the Statute {hall be pleaded ch t Bod. Ge. Vide in Pleader, 
(2 W. 23 


) 
By he St. 13 El. 8. Perſons taking UGiry not above. the Rite mentioned 
in that Statute ſhall forfeit ſuch Intereſt, Fc. 

By the St. 37 H. 8. 9. and 12 Cor. 2. 13. If any by Way of Corrupt Bar- 
gain, &c., take more than is allowed by: Statate for —.— of Money or 
other Thing, he ſhall forfeit treble the Value of the Monies, Wares, &c. lent, 
Ge. a Node do the King, a Molrty'ta him, wha will ſue for the fame. 

And tho' the firſt Centra was nat Ufurious ; if a Man takes afterwards. 

above WrAllowmancc of che Statute for the Loan of Money, Ge. an Informa- 

tion lies upon ſuch Statute. ' 1 Sand. 295. R. 1 Vent. 38. Ray. 1956. 
And, if there be an Uſurious Contract to pay 2010. for Forbearance of 1001. 


an Information lies, tho he does not take above ou al Intereſt. R. 1 Vent. 
38. Ray. 196. 570 1 A. 1 yo 


115 tho he takes but a Penny of the Intereſt upon fuch Agreement. Cro. 
20. 


So, F a: Neben Leafs, Ge. be made upon an Uſarious Contract, it 
wil be void, as well as a Bond. 


303. 
But, if an Uſurious Contract be for 20/7. for et of 1904, and b 
175 no Part of the 204, an nen does not lio again him. RN. Cre. 


©) Sunita at of Bzokage. - . 


85 by the St. 12 Cer. 2. 13. Scrivener, Broker, Salicitor, Cc. who hell 
directly or indirectly take any Money or other Reward, above the Value: 
N. for procuring the Loan or Forhearange of 1004. for a Year, and ſa fro 


of: 
Ac, or above 124, for making d tenewing a Bond or Bill for ſuch! 


Loan, or for a eee concerning the fame, ſhall forfeit e204 for every. 
Offence, and be im 


JE ROUT | Moien do he Kiog, a Mole 
tv him who il 0 ſue 21 * a 4 


een e 

hl Ra ooo 33 Aid granted. by r 

| "Borrower Pays on and Nd the Lender dees * Nothing. 
Na 322. | | 


18 
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) 
X Mo ZZ S 
BY Anat ee: .. e e 


s _ * "IEA 


NL > ai 0 5  VELAGARY: 


1 ; 


—_ 


612 
(A) OPutlawzy. 
Man outlawed is, when by Judgment of Law a Man by has own De- 
fault is ouſted of the Law. C. L. 122.6, 128. 6. 
For every Man at his Age of 12 Vears ought to be ſworn to te Law in 
«:Toura or Leet, and enn be is pyfras LAOS. C. L. 
122. 6. | 
-A Woman, who does not ſwear to the Law, by Judgment of Outlawy, | 
is not ſaid to be outlawed, but Vaiviata. Co. L. 122. 6. 
And therefore, if a Woman i is 2 to * dort it wins be Error R. a 
2 Rol. $04: . 8. | 
2 ; 25 0 | N f l 
ö N (B) In what Caſes it ls. e a 
4 Man ſhall be outlawed for his Default, if he will not fand to the Law: f 
# And therefore upon an Indictment for Treaſon or Felony,” if the De. 
. fendant does not appear upon the ſecond Capias, be ſhall be outlawed. | Vide , 
_ So in an Appeal. St. P. C. 60. a, 67. Vide Appeal, (G. 5.) q 
1 | And if he does not render himſelf within a Year, he ſhall be executed with- 0 
= out other Judgment or Trial. 3 Mod. 42, 72. 4 
9 Se upon an Indictment for a Miſdemeanor, or Information he ſhall be out- | 
7 3 lawed, but he ſhall not be fined thereon without other Conviction for the Of- h 
4 fence, Vide Information, (D. 1.) F: 
— 80, if a Peer does not my r upon an Inditment for Treafon or Felony, he 
bY | ſhall be outlawed. .' 3 Bf. 41.” 1 
3 0 r does not lie in Proceſs, the Defendant cannot be outlawed 5 
3 before or aſter udgment: As, upon a erm of Privilege by an r or 
_ another. R. 1 Leo: 329. | | * 
—_ | 3 ii in Phater, ) 4, ad In 
: | be 
© dow an ; Outiamr wall be avoided. E 
(C. 1.) For what Cauſes, 4 * 
UTLAW RY ſhall be avoided, if the Pata 3 at the Time of 2 
the Outlawry pronounced, was within the Age of Diſcretion : As, if 
| e ak under 14 Years, 2 Rol. 8og. J. 10. R. Dy, 239. 4. Ben: Wag 
20 5. th 
\ F orgs: was Covert Baron. 2 Ro. 
ob. J. 45 
So, if a Man, at the Time of his Outlawry, was in Priſon it will be Er- 
ror... Lit. S. 437. 2 Rol. 803. J. 35. | 
. ; Tho the Outlawry was for Felony, or in a Perſonal Alon, 2 Rol. 803. 


. 


But Impriſonment is no Cauſe to avoid an Outlawry, if it be by Cyvin or 
Conſent. Co. L. 259. 6. 
If a Man in Priſon, brought to the Bar, will not appear. R. 2 Rot: Bog. 
J. 50. 
80. if a Man, at the Time of his Outlawry, was out of the Realm, it will 
be Error. Sin. 16. 


If a Man was in the King's Service with a Captain, &c. in War, 2 Ro. 
803. J. 42. 804. /.15. 


Ot about the King's Buſineſs, by his a under Letters Patent. 


2 Rol. 803. J. 40. 804. J. 15. 

80, if he was out of the Realm for his own private Buſineſs, or for his 
Pleaſure, and not upon the Buſineſs of the King, or the Realm. 2 Nol. 804. 
J. 20. 2 Rol. 11, 12. 


Tho' he be outlawed for Felony, or in a perſonal Action. 2 Rol. 804. 
I, 35. Skin. 16. 


Realm, after „ pronounced, he ſhall avoid the Outlawry afterwards. 
R. 2 Rob, 804. 1 40. 

But, if a Man 2 voluntarily out of the Kingdom after Exigent for Fe- 
lony pronounced, he ſhall not avoid the Outlawry afterwards pronounced, 
R. 2 Rol. 804. J. 30. 


If it appears upon the Record, or Confeſſion of the King's Attorny. Semb, 
2 Rol. 12. 


So Outlawry for Treaſon cannot be avoided, becauſe the Party was out of 
the Realm; for by the St. 26 H. 8. 13. and 5& 6 Ed. 6. 11. Proceſs and 
Outlawry againſt any for Treaſon, who, is o of the Realm, ſhall be as good 
as if then reſident in the Realm. 3 If. 3 

So an Outlawry may be wn IN, if the Perſon outlawed be miſnamed, or 
his Addition miſtaken: As, if he be named Knight, when he was a Baronet. 
R. Comb. 184. 
if he be outlawed: by Judgment of the Corners ub naming them, ex- 
cept in London where the Mayor is Coroner, and therefore Ideo Urlagat eft 
is ſufficient without more. R. 2 Cro. 528, 531. 

80 by the Sr. 5 & 6 Ed. 6. 11. If any, outlawed for High Treaſon, within 
ode Year after yield himſelf to the Chief Juſtice, and offer to traverſe the 
Indictment on which he was outlawed, he ſhall be admitted ſo to do, and, 
_ acquitted of the Indictment, ſhall be diſcharged of the Outlawry. 

So, by Conſent of the A/torny General, he may reverſe the Outlawry for 
Error. * Mod. 42. 


And ſhall affign Eeror at the Bar, in proper Perſon Ore rem, and then the 
Court aſſigns Council to argue it. Sin. 16. 


and does not render himſelf, R. 3 Med. 47. 


So an Outlawry for High Treafon ſhall not be reverſed, becauſe Proceſs 
was awarded againſt him when out of the Realm, for by the St. 26 E 8, 13. 
and 5 Ed. 6. 11. ſuch Procels i is good, 3 2 32, Op Dy. 287. a. 


- oc 2. When avaided. | 8 
An Oude may be avcided in w Manners * or by Wiit ock, 
* Py aye 259. 6. 


If an Outlawry be voidable- for Matter appearing * . E. the Record, che 
Party in the ſame Term may reverſe it by Plea. © 259. K. Bond, 25 
37. 

95 for Omiſſion of "my Pn Co. L. 259, 6. 


or. V. 7 R ; | or 


So, if he goes out of the Kingdom upon the Buſineſs of the King or the 


But the Sr. 6 Ed. 6. does not extend, where the "7 is apprehended, | 


— 2.) 
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Bend. 5. 15. R. Mo. 73. 1 And. 36. 
If no Proclamation where the Party was Commorant at the . of the 
Exigent. R. Dy. 214. Bend. pl. 155. 1 And. 36. 
Or no Addition to the Defendant. R. Bend. pl. 2 12. Me. 70. 


2 1 1 " 


Or Variance. Co, L. 259. „ 
If Outlawry does not lie in ſuch Caſe. Semb. Dy. 223. 4. 
Or Proceſs was ſuperſeded before Outlawry pronounced. Dy. 223. a, 


If no Return upon Proceſs, 


Or the Sheriff was removed; and another appointed upon Record before 
the Return. R. Dy. 41.6. 


So for any Cauſe, except Want of Proclamations, the Party ſhall avoid 


the Outlawry upon Motion, where he comes in Gratis upon: the Exigent, 


Alias or Pluries. Sal. 496. 
So, if he comes in another Term. 1 And. 10 
So in Fauorem Vitæ Outlawry in Felony may be reverſed by Plea, if it be 


Water for Death, Impriſonment, out of the Realm, &c. C9. L. 259, b. 


But in B. R. an Outlawry ſhall not be reverſed by Plea, but by Error only, 
in the ſame Term as well as in another, tho' it be Error r upon the 


Record. 1 Nl. 743. 4. io. 


If a Man comes in upon the Return of the Capias Lyla gatum, he may plead 


in e of the e a Matter which may avoid it by Plea. Co. I. 


2591 5. 
And vpon the Plea and Security given, there ſhall be Reflitution of the 


har 5 Hard. 98. 


, If there be Matter, appearing upon Record, to avoid the Outlawry, 
the f Party, who appears as Tertenant, muſt demur, upon Return of the In- 
quiſition taken upon the Capras Urlogatum. Hard. 58, 59. 

- And ſeveral Tertenants may join in Demurrer. Hard. 59. 
So a Tertenant may plead to the Inquiſition. 


So a Man; :Ut. Amicus Curie, may avoid m — Þ "Wn opon an 'Outlawry, 


otion. by Matter apparent in-it, upon Motion. R. Har 


But, generally, where the Outlawry i is voidable for Matter of Fact, if i be 
not . * Felony or Treaſon, it muſt be n by Writ af Error. Co. L. 
259. 9% 

So an Outlawry may be reverſed by Error, in Treaſon or Felony. 

And in Treaſon there is no Need-of a Scire facias to the Lords mediate 
or immediate; for no Forfeiture accrues to them. R. 4 Mad. 366. 

So, in F elony, 1f.it'be ſuggeſted that he has no Lands, and the Artormy Ge 


5 neral confeſſes i it, there is no need of a Scire facias. Sal. 4 


ally ud 
onthe other Part R. 2 Rol. 804. I. 45. 


93. 
* Otherwiſe, where the Defendant has Lands, which. for Felony ar rel 
to the Lord of whom held. Sal. 495. 
If two are outlawed: in the ſame Action, and only One appears to reverſe 


it, Error ſhall be in the Name of Both, ne eee and is ſum- 


moned and ſevers. R. Sal. 4906. 
And he was obliged to appear in Perſon, till the St. 48 5 NV. & M. 18, 
Vide Attorny, (B. 6.) 
I Error is brought, and the Attorny General confeſſes it, it ſhall be reverſed, 
and the * immediately tried upon tlie jadietment. Sal. 495. 

If be affigns Error for being out of the Realm, it is ſufficient to lay gene- 
empore Utlagar” prædicl fuit. R. 2 Rol. 12. 
after the Exigent; for, if he was then here, it ſhall be ſhewn 


Tho' he goes. 


11 
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If the Outlawry is reverſed, the Party ſhall bs reſtored to all he loſt, (C. 5.) 


If a Term be ſold by the King, he ſhall be reſtored to the Term. Per 2 J. Fany ne | 
Cro. El. 278. R. 1 And. 277. R. 2 Ver. 315. J. after Reverſal | 


If a Leaſe be made by the Exchequer to the Plaintiff of the Lads of the 
Outlaw, and he levies the Profits by Exchequer Proceſs, which by Order of 


the Court are delivered to him ; yet they ſhall be reſtored upon the Reverſal 
of the Outlawry. 2 Jon. 101. 


But, if the King's Leſſee be outlawed, his Term ſhall not be reſtored ; for it 
was Extinct. R. Mo. 2 37 


So he ſhall have all his Land and Tenements. 


Tho' the King has granted them to another and his Heirs. 1 And. 188. 


And he may enter, upon Reverſal of the 3 without Petition, or 
Scire facias. R. 1 And. 188. 


So he ſhall be reſtored to a Preſentation to an Advowſon. 

So to all his Goods and Chattels. 

To his Stock in the Eaſt-India or any other Company, tho granted to 
another by Privy Seal. 2 Ver. 313. 2 Lev. 49. cont. 


So, if the King's Grantee acknowledges Satisfaction upon a Judgment, it 
ſhall be ſet aſide in Equity, and Reſtitution made. 2 Ver. 31 

So a Leſſee of the Outlaw ſhall have Treſpaſs for the Profits received be- 
tween the Aſſignment to him and the Reverſal. R. Cro. El. 270. 


But the Profits - the Lands, received during the Outlawry, ſhall not be 
reſtored, 2 Ver. 


Nor Eaft-India Stock granted to A. by Privy Seal and transferred to him 


by the Company, where the Reſtitution was to All quod non fuit nobis re- 
ſponſum, R. 2 Lev. 49. 


(D) Fozfeiture by Outlawzy. 


. 1.) In Treaſon or Felony. 


Fa Man is outlawed for Treafon or Felony, he forfeits all his Lands: and 
Tenements, Goods and Chattels.: - Vide Forfeiture, (B. 1, &c.) 


So Money received by his Servant, man W to his Houſe, tho* not de- 
livered to wn. Sav. 40. 


' 


WM. 2. ) In Wy Actions. 


A Man outlawed in a Perſonal Action forfeits his Goods and Chattels. 1 * 
2 Nu, 806. J. 40. 1 Sal. 3053. 2p 


And his Chattels real, as a Term for Years, Ge. 2 Rol 806. /. 43. * e 
And the Truſt of a Term. 1 Sal. 109. R. Hob. 214. Hard. 496. 


If Tenant at Will ſows his Lands and i Is outlawed, the King ſhall have the 
Emblements. 2 Rol. 806. J. 50. 


If a Church is void, and 1 the Be is . it ſhall be for- 
ſited to the King. 2 Rol 807. J. 17. Ca. Parl. 


75. 
So, if the Church becomes void after the Outlawry, the King ſhall preſent. 
2 Roll. Bop. J. 45. 


a So the King ſhall . all the Profits of his Freehold Lands. 2 Rol. 807. 
32. 


$, if the Leſſor is outlawed, the King ſhall have the Profits of his Tenant 
5 Will, for by the Outlawry the Will is determined. 2 | Rot. 807. J. 35. 


So, 


and afterwards A. is 3 
of B. tho“ the Alkevation was before. he Outlawry. R. Lans 20. 


UT L AG AR V. 

So, if a Man be outlawed after a Judgment recovered by him, the King 

ſhall haye. the. Profits of all the Defendant's Lands, tho' the Plaintiff can 
bave only a Moiety in Execution. R. 2 Cro. 513. 

80, if the King's Leſſee is outlawed, he forfeits his Leaſe. R. Mo. 237\ 


Fa. a Man outlawed forfeit Stock in the Eaſt» India MY, Tc. 2 Lev, 
2 Ver. 


A actas after an Inquiſition upon an Outlawry wry, a Stranger's 
einde 25 and . upon his Land, may be ſeiſed and ſold; 1 they 


are the Ius or Profits of the Land. R. Sin. 618. Vide Poſt, (D. 4.) 


So a Bond to A. who was Truſtee for B. will be forfeited by the 22 
of B. R. 2 Rol. 807. |. 15. 2 Cro. 512, 513. 

If a Man recovers Damages i in a perſonal Action, and afterwards is outlaw- 
ed, the King ſhall have the Damages and Execution for them upon the Judg- 
ment. R. 2 Rol. 807. I. 2. 


If the Conuſee of a Statute ſues an Extent, and has the Conuſor i in bs 


ecution, and afterwards is outlawed, the Debt is forfeited, .and the Ki 560 
diſcharge the We for his Body is not a nene. R. 2 


ainſt B. who holds join with C. who alien, 
, the King ſhall, have an Extent for the Moicty 


2 


So, if 4. bgs Judge 


$, if a Statute. is acknowledged to two, and one ſues Execution, and af. 


terwards i is outhawed, it will be a Forfeiture of the Debt agaipſt both, R. 
2 Rol. 808. J. 30. 


So, if a Bond be made to two, one of whom i is outlawed, the whole Bond 


will de forfeited. Semb. 1 Rol. 7. 


But by Outlawry in perſonal Actions a Man does not forfeit any Lands, of 


which be has an \ Eſtate of Freehold. 2 Rol. 807. I. 30. 


Nor a Rent-Charge for Mn, nor Arrears which accrue for the Rent during 


Bis Life. Hur. 54. 


If A. ſeiſed in Fee leaſes for Years and is Ur" BE the King ſhall not 


have the Profits during the Term. Bro. Patent 3. 


80o he does not forfeit Debts due to him upon Contract. 2 Rol. 806. J. 52. 
Or other Choſe en Actian. Semb. Sav. 40. | 

Nor the Equity of Redemption of a Term. Semb. 2 Fer. 314. 

Nor Money due to him upon Mortgage. Hut. 53. 


So he does not forfeit a Thing, of which the Intereſt was not veſted in 


him: As, if Leſſee at Will ſows his Land, and the Leſſor is outlawed, the 


King ſhall not have the Emblements. 2 Rol. 807. J. 35. 


If a Feme Covert poſſeſſed of a Term for Years be waived, the King ſhall 
not have the Term. 2 Rel. 806. J. 45. 
If an Executor is outlawed, he does not forfeit the 50 akich he has of 
the Teſtator's. 2 Rol. $06. . 47. 
x Nor the Goods, which be himſelf recovered. as Executor. 2 Rel. 806. 
S- 
Abt we Elttle of a Stranger Levant 1 upon his Land, . Shin 


: 617, cont. Vide Ante, (D. 2.) Pop, 4D. [4 


So a Leaſe by the 
a Capacity to be « Farmer to be Kg R. 8 . 


D. 4.) To whom the Forfeiture ſhall be. 


If a Man'is outlawed, the Ferkioare Galt be ta.tha Blogs 
Reed went Sth MAL 
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80, 


188. 4. 5. 


UB DB CAR. 
Bo, if the Leſſor of Lands within a County Palatine is outlawed, tho' the 


Count Palatine has the Goods of the Outlaw within his Precinct; yet the 
King ſhall have the Artears of Rent: for | it follows the Perſon. Dab. 2 Rol. 
908. . 40. Lane go. 

vet the Outlawry in a perſonal Action ſhall be for the Benefit of the Party, 
if he pleaſes: And 8 if the Defendant is taken upon a Capias Utlagatum 
after Judgment, upon Prayer he ſhall be in * for the Party. Ca. 
Parl. 73. Vide Execution, (B. 2.) 


So the King may grant the Benefit of an Outlawry to another, R. 2 Rol. 


So upon the Outlawry a general Capias lies againſt the Perſon outlawed. 
Or a ſpecial Capras Utlagatum, by which the Sheriff is commanded ed 
per Sacramentum, &c. mquirat que Bona aut Catalla, Terras aut Tenementa ba- 
buit Die Utlagar' et ea extend; et appreciari fac', Ge. Off. Br. 35. 
And thereupon the Sheriff returns an Inquiſition taken by him. Lut. 330. 
If the Land be undervalued, there may be a Melius Inquirendum. Hara. 
106. 


And ſuch Inquiſition muſt be as certain as an Indictment or Declaration. 
Semb. Hard. 58. 


And, therefore, if it finds ſeveral Parcels of Land, without ſaying of what 


Nature, it will be bad ; tho' it mentions the Value and Tenants Names. R. 
Hard. 59. 


But it is ſufficient, if it ewe the Value of the Lands in Toto, tho' it does 
not ſhew the Value of every particular Parcel. R. Hard. 


it does not ſay how many Acres. R. Hard. 59. 
Or a Cloſe called D. tho' it does not mention Quantity or Quality, 


Hurd. 76. 


So de 6 Claufis Terre et Paſtur' de Me ſſuagio five Tenemento, Gr. are ſuffi- 
cient; for being only an Office for Information, ſo much Certainty i is not ne- 
ceſlury as in an Office to intitle. R. Hard. 191, 

So the Return may be good in Part and quaſhed for Part. R. Hard. 59. 


So, if there be a Variance in the Outlawry returned to the Exchequer from 
the Record in C. B. it may be amended. R. Hard. 7. 


1 Med. 90. 


So after the Inquiſition returned in C. B, a Tranſcript thereof ſhall be 
tranſmitted to the Exchequer, and thereupon a Scire facias goes againſt him 
who has Goods of the Outlaw in his Hands, Lut. 331. 


80 by Bill by the Attorny General in the Exchequer a Diſcovery of his real 
and perſonal Eſtate and the Grants made of it may be required ; for the Out- 


lawry is in the Nature of a Judgment for the ng K. upon Demurrer, 
Hard. 22. # 


80 a Common Perſon may demand a Diſcoviyy abalaſt an Outlaw 25 Bill, 
to enable him to take out Execution. Hard. 22. 


*. Profits of his Frechold : As, the Rent, warn] Graſs, Sc. 2 Rol. 808. 
77A) 


; And may grant to another to levy the Profits in his Name, 2 Rel. 808. 
422, ty 


* * * 
» | 1 
; Te 


—— 78 80 


(D. 5.) How POE! ſhall be taken of it. | 


" 6 
So, if it finds two Marſhes of ſach a Value in the Poſſeſſion of B. tho! 


So an Information lies in the Exchequer, in the Nature of Trover,' againſt 
him who has Goods of the Outlaw bud does not deliver them. R. Per Hale, 


So, where a Man is outlawed in a perſonal Action, the King may take 


F, tb 3 wt 
EF * - 


v T L AG. A K V. 


So he may make a Leaſe to the outlawed Perſon himſelf, for ke is capable 


as a Farmer, R. Me. 237. Vide infra. _ 
80 the Cattle of a —. Levant and Conchant upon the- Land hall be 


taken as the Iflues of the Land. R. 1 Sal. 395. 5 Mod. 117. 
So the 2 of a Commonet or Tenant in Common, if his Title i is not 


found by the uifition. 1 Sel. 395, 
So, it is the uſual Courſe of the Exchequer, to arent a Leald of the Land, 


of the Outlaw to 1 Party, who ſues the Qutlawry. Ca, Pari. 72. Hard, 


* 106. R. Me. e3 
| And the Le may take the profits to the Value extended, but not the 


other Profits, if they are of greater Value, before a An inquirendum, which 


finds the full Value. R. Hard. 196. 
So the Party, at whoſe Suit he was outlawed, may obtain a Grant of the 


—_ - .- Lands by Privy Seal. 
23 | If the Lands of the Outlaw are ſelſed and the Inquiſition returned, the 
| Outlaw by his Feoffment bay Sale afterwards cannot defeat the King, &c. of 


= the Profits, R. 1 Lev. 3 
A | So they cannot be "ER extended by Elegit upon a judgment before 
_ .. Dan R. Ca. Parl. 75. "R, Bland. e Li thary bb. no Gs 
1 at. 495 
= - ng So the Heir o. Tage of the Defendant hall be bound by the Outlawry, 
1 04%. 395 
But the King has not the Poſſeſſion af Freehold Land 3 for he cannot grant 
or leaſe generally, 2 Nal. 808. L 20, 15. 
Neither can he plow the Land to ſow. 2 Nl 806. J. 7 
Nor ſeiſe the Land ; for then upon Pardon or Reveral of the Outlawry, 
he would be put to ſue Livery. 2 Rol. 808. L 12. 
Neither can he cut Trees or Underwood. 2 Rol. 808. I. 10. 
And a Man outlawed may make a Feoffment, whereby the * is deprived 
of the ſubſequent Profits. 2 Ral. 808. J. 17. 
Bur this is intended of a Feoffment before Seiſure for the King. 2 Lev, 3+ 


Wap 
So, it b. levies a Fine before dau, he Ele pas * Tax 


. Roy. 1 1 
- Or makes a Bargain and Sale. Sea. @ Lev. 23. 


So, before Seiſure, Execution may be upon the Lo by legit. Semb. 


'1 Lev. 33. R. Hard. 5g. 
So, if, before the Inguiſition returned, be makes a Leaſe bond Fide for a 


valuable "Confideration. *. Hard. 101. 
And an Aſſignment by ſuch Leſſee aſter the Inquiſition returned will be 


R. Hard. 422. © 
Sa Stranger Fe, Title before Scifaro may enter and eaintain an Bed 


Dor” R. Hard. 175. 
So, by a Feoffment after Seiſure, the Eſtate paſſes to the Feoffee, tho the 


King "ſhall have the Profits during the Qutlawry. 1 Sal. 395. 
85 the Leſſee of Lands ſeiſed- by Outlawry ſhall account for the Profits 
(which he might have received without his Default) to another Creditor of the 


Outlaw, who has an Intereſt in che Land. Hard. 106. 
Perſonal Chattels are forfeited and veſted in the King by the Oulan be- 


_ fore Inquiſition found. N. 1 Sal. 395: Hide. 57 52m B. 4, 6.) 
; "Bat Chaticls Real, and the Profits of ** are mort _ till. Loquilit- 


on fund. 1 Sel. 395. 


Utia nau GEES: 
Vide Phader, (2 W. 6.) 


„ 


WAGER OF L A 
Vide Pleader, (2 W. 45.—2 X. 4.) 
1 


—— of Mariners. 
Vide Admiralty, (E. 15.) 


— of | Servants, Sc. 
Vide Julices of Peace, (B. 51, 60.) | 


(A) Watfe. 


(A. x.) What ſhall be. 


F « Man fieals Goods, and being purſoed, for Fear of being appechendad,” 
waives the Goods out of his Poſiciton, thoſe Goads are ſaid to — Waife. 
5 G. 10g. a. 


80, if be thinks he is purſued, and having the Goods in his Poſſoſſion flies, 
and waives the Goods. 5 Co. 109. 4. 


Or, if to eaſe him in Flight he waives them, Stamf. Pl. C. 186. | 
Tho the Thief leaves Nad wes N Inu. R. 2 Rol. 809. 1. 15. 


(A. 2 0 What not. 


But, H « Thief deals "Goode, dnilieouceals them in the Ground, or other 
—— Place, and afterwards flies, they are not forfeitad as Waife, R. 5 Co. 
109. 2. - Mo. 572. - Cre. El. 693. 


Or, if he throws them into the Houſe or Manor of another, and there 
leaves thorn and flies. 5 Co. 109. 24. 


Or, if a Man takes Goods as 4 TTreſaſir and waives chem. Stan. Pl a 


0. 186. b. 


Or, if be ples for Fear of bing apprehended, han he has not the Goods 
in his Poſſeſſion. 5 Co. 109. 4. 


e and the Thief upon ann thoſe Goods are not 
anf. PI. C. 186. 5. 


Sd, a lee Horde, ſtolen, at a Common Ion for this Meat, i 
is no Waise. K. 2 Nul. Bog. 4. 10. 


So the Goods of an Ale cannot become Waiſes, Pak 14 2 


Al 


80, if a Man is :robbed, who had u ſafe ConduR, de 


619 


Ee : indicted, if he is afterwards alive. St. Pl. C. 184. 


| St. Pl. C. 184. 5. 5 C. III. a. 


. 


All Goods waived are \ forfeited to the King, and he ſhall keep them as his 
own. Stamf. Pl. C 186. for the Owner loſes his Property, becauſe he did 
not freſhly purſue the Felon.” 5 Co. 109. 4 

And the King" 5 Bailiff, or another, in the King' 8 Right, may ſeiſe them, 
St. P. G. 186. 4. 

But before Seifure by the King or his Patentee, the Owner of the Goods 
may take them, tho' it be 20. Years after the Stealing, St. Pl. C. 186. 6. 

So after Seifere; if he makes freſh Suit, and attaints the Felon for ſuch Fe. 

| Jony, St. Pl. C. 186. 6. 

And by the Common Law, 'this was only, when the Felon was attaint 
in an Appeal at the Party's Suit. 5 C. 109. 

But now by the St. 21 H. 8. 11. If the Felon be indicted and attaint 
by Evidence given by the Party, he ſhall have Reſtitution of his Goods, 5 C. 
111. 4. 

So, if the Lord ales Goods 80 Waife, he will not be echt for Miſuſer; 
1 chere be Freſh Suit. R. 2 Leo. * : 


(B) Bona Fugttivozum et in Exigend poſitozum, 


22 Fugitivorum are the Goods of him, who is found upon Record 

to have fled for Felony ; for upon the Preſumption of his Guilt he forfeits 
all his Goods, which he had at the Time of his Flight, to the King. $ 00. 
109. a. St. Pl. C. 183, 6. 

If che Jury, who find the Flight, acquit him of the Felony. St. Pl. c. 183, 
b. 5 Co. 109. b. 

So, if it be found by Inqueſt before the Coroner, that he fled, tho' the 
Jury, who try him, acquit him of the Felony and alſo of the Flight; for 
the King may hold to the Record which makes moſt for his * St. 

. IPL C. 1836.” 5 Co. 109.6. 
And ſuch Finding is not raverſable. St. Pl. C. 183. 6. 

So, if it be fou nd by Verdict chat an Acceſſary before, or aſter, fled. K. 
Hl. C. 184. àa. 5 

- by Inqueſt before the Coroner that an Acceſſiry before fled. Se. Ph C. 
184. 2. | 

So; if the Flying was ads for Petty Larceny, St. Pl. C. 8 a. 

So a Man forfeits his Goods by the Flight found, tho' he has a ane of 
the Felony. St. Pl. C. 184. a. "I 

Tho' the Flight was before or after Arreſt. Stamf. Pl. C. 184. 4 

Or he was killed in his Flight, ſo that he © cannot be acquitted or aue 
St. Pl. C. 184. a. 5 C. io. 6. 

So, if a Man accuſed of F 8 does not appear, but Proceſs pred till an 
Exigent is awarded againſt him, he forſeits his Goods, tho' he be afterwards 
acquitted ; for it is fantamount to a Flight. St. Pl. C C. 184. b. 5 Co. 110. 4. 
The? there be a Fault in the Writ/ or Count, for which the Writ abates. 
Se. PAC Ts. +. + 
Or he was impriſoned after Exigent, by which the Outlawry upon it is re- 
verſed. St. Pl. C. 184, 5. 

But a Man does not forfeit Goods by Flight found, if he is not afterwards 


Nor, if the Flight is found before the Coroner, when hs ham. no Juriſdiion: 
As, if he finds the Flight of an Acceſſary after the Fact. St. Pl. C. 184. 4. 
So he does not forfeit by Award of an Ae uf a N ah be tara 


[ 


5 DR An : 85 ©) Bona 


W A 1 F FE. 


(O) Bona Felonum. 

gon Felonum are the · Goods of any one convicted of Felony ; for he for- 

feits to the King all his Goods and Chon, which he had at the Time of 
the Conviction. 5 Co. 110. 4. 

80 a Clerk convict forfeits all the Goods which he had at the Time of Con- 
viction, or after, till Purgation or Pardon. &. Pl. C. 185. 5 G. 110. 6. 
| bo nom. when by Se. . 15 El. 7. Aſter Clergy allowed he hall be barnt 
in the Hand and immediately livered,- he forſeits the Goods, which he 
had at the Time of Conviction, tho" not ſuch as he had after. R. 5 Co. 110. 
80, if a Man be Felo de k, 1 he forfeits all the Goods, which he had at his 
Death, if he is found Flo de ſe hy Inqueſt before the Coroner, or by Pre- 
ſentment before Juſtices, who have Conuſance of Felony. R. 5 Co. 110. 6, 

By Grant of the Goods Fugitivor et Felon), the Grantee ſhall have the 
Debts and talties 15 Fugitives, Sc. as well as other Goods, tho there 
are no ſpecial Words. 195. 1. 20. Dub. 2 Leo. 66. 

1 be « Debt where the Specialty was, not where payable. R. 
2. Leo 

'The Goods of 3 ar Felons can only be claimed by the King, oc 
| by his Grant. 5 Co, 109, 110. 
enn for they are pot forfeited, till found upon Record. 


C. 110. 
: Palatine, which has Jura Regatia, * alſo claim Bona Felon' 


Vet a 
Preſcription. . R. 8. id 
9 the King grants to B. * qualiter, ercunque 3 of his 
Tenants, he ſhall have the Goods, if * Tenaat be attainted of Perry Treaſon, 
as well as other Felony. 2 Rol. 194. J. 53. 
But the Grantee ſhall not — Goods of thoſe attainted of High Treaſon. 
2 Rol. 194. J. .50. _— 


- 


9 Dou Cortfiſcata, 


©, if the Owner omits any Part of the Goods, Rolen,. in his 1580 they 
are forfeited to the King! in Reſpect of the Connivance. 5 Co. 110. 8. 
So, if he brings a malitious Appl: A for his Goods which the Ap- 
pale had by bis Bailment or inding. -5.Go. 110. 4. | 
So, if a Man is indicted for Reg which were his own Goods, 
P he 1 them, they are. forfeired to King; for capit Fiſcus, St. 
C. 86. 
Or, if a Felon difavows che Gods taken in his Poſſeſſion, and afterwards 
1 is attanred for other Goods. St. Pl. 0 166. 4. W 


® Verband. 


. (E- 1.09 What thallbe, 


Ox que movent ad Morten funt-Deodands. Dy. 77. 5. 3 Co: 4266 b, 

And tharefore every Beaſt, or Thing mevenble inanimate, which occa- 
ons the Death of « Mas withia'the Body of # County, without the Default 
'of himſelf or another, ſhall be forfeited to the King as « to be em- 


5 ed in Eleem 1 
Vol. V. Wan. 3 ft. 57. — 


w 


2 'Devdand.- 


the Wheel only ſhall be forfeited. Sf. 


, 207. by 4 * bs 4 g 1 8 - 


J 

Tho' the Thing was not in Motion at the Time, if it be moveable. St. Pl. 
C. 20. 
And as well, where the Man by Miſadventure falls upon the Thing, 25 
where the Thing falls upon him. Sr. Pl. C. 20. | 

And therefore, if the 8 word of B. is uſed by A. and another is killed with 
N it Will de a Dendaud. 3 Inft. 57. H. 33. 
If a Man falls 72 a Ship i into freſh Water and is killed, the Ship will be 


2 Deodand.” H. 3 


If be falls fog a Horſe 10 he plunges in the Water. Semb. 2 Rol. 23. 
If an Animal kills a Child under 14, viz. Age of Diſcretion, yet it ſhall be 
3 Int. 57. H. 33. Per 2 J. Semb. Ray. 208. 
And all Thing $ moving with the = which occaſioned his Death, are 


Daudaudt 85. Pl. C. 20. 5. 


80, if # Man riding upon a „ falls from it, and the Horſes draw 
Fa Carriage upon him, 'by which he dies, the Horſes and Carriage ate 
Dendand St. P. C. 20. 

30, if the Carriage be loaden with V. the Hay and the Carriage are Do 
* St. Pl. C. 20. 6. 


So tho' he falls from the came by the Motion ay of one Horſe, 8. 


Pl. C. 20. 2. 
80, if 4 Man is 0 from a Catriage, by overturning, under the Wheel 
of a Waggon next to it, and the Waggon, being dies; goes over him and 


Kills him, the Carriage, Waggon, Loading, and Horſes, are Deodands, R. 
1 Sal. 220. 
380, if a Horſe throws'a' Man into the Water, and the Wheel of a 'Mil 


4. te the * aud Wheel are Deodands. 1 Sal. 220. Vide 75. 
— E 2. 


e {Foe falle pes aber, which canes the Death of bun bb 
Wer e heap 220, 2 4 


- U Er? £ 
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5 E. LY: What 4 


Aut a Thing, which. does not move with that which is the Cauſe of che 
Death, is not a Deodand, tho“ it is joined to it: As, if a Man falls from 
the Wheel, of a Carriage and is Killed, but the Carriage.does not move, 

Ee 
If a Man falls into the Water, and is carried by the Water cate a Mill, 


| dad there preſſed to Death by the Wheel of the Mill, the Wheel only (hall be 
Wen St. Pl. C. 20. 5. Vide infra.” 


If a Man falls from his Horſe upon a Trunk, and breaks his Head upon 
it, by which he dies, the Horſe only ſhall be forfeited. St. Pl. C. 20. b. 
If he is thrown by the Motion of the Horſes from a Cart laden with Liner, 


the Cart and Horſes are Deodang, not the Litter. St. Pl. C. 20. b. 


If thrown from a Horſe by the Violence of the Water into the River, the 
Horſe is not a Deadand. R. 2 Cro. 483. Acc. 2 Rol. 23. Pop. 136. 
So a Thing fixed to the Freehold ſhall-not be a Deodand : As, a Door, or 
Gate of a Houſe forced by the Wind againſt a Man, whereby he 1s killed 
Per 1 . 1 Sid, 307- | 
| 33 ; Semb, 1 Sid. 207, Mod. Ca. 187. 1 Lev. 
13 Lon? 
Nor a Sail of a Windmill. 1. . 20. * £ 
Nor a 1 Stone or Wheel, of a Mill. *R. Mod, Ce. dp. D. Roy 97) 
Nor a Tree LAN EI Wn bythe Wd ON 10 
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Nor a Thing conſecrated before : As, a Bell, which falls upon a Ringer, f 
m. St. Pl. C. 20. Semb. Acc. 1 Sid. 207. 1 Lev. 136. Ray. 9y. Cont. 
Dy. 77. in Marg. 


Nor a Ship in the Sea, or Salt Water, Se. Pl. C. 21. 4. 3 Inft. 57. 
. 33. 
80. if a Child within the Age of Diſcretion, (viz. under 14) falls upon a 
Thing "moveable and is killed, it ſhall not be a Deodand. 3 Inft. 57. 

Or Falls from a Cart, Ship, Horſe, &c. H. 33. 


A Deodand ſhall be forfeited to the King, or to him who claims by the 
King's Patent. Dy. 77. 4. 107. 6. 


And by Inquiſition before the Coroner i it muſt be found, that it is Deodand, 
and* the Value. St. Pl. C. 21, 6. H. 34. Greenwood 22. 


7 (* Eſtray. 


Ir any Man- $ Cattle bay into the King's Manor: 


So, if they ſtray into the Manor of any other Lord, who has Title to 
Ffrays 'by Preſcription, or Grant, and continue there for a Year and a Day 
| (being proclaimed at the next Markets and Churches) without Challenge, the 
Property is veſted in the Lord. Britt. Ca. 17. Bend. pl. 27. 
A Swan may be an Eſtray. 1 Rol. 878. l. 30. 7 C. 17. 
So, if Cattle ſtray into the Manor of A. and within the Vear to the 


ſtray 
Manor of B. and continue there for a Year and a Day, and are proclaimed, 
B. ſhall have them as Eftrays. 1 Rol. 878. I. 40. 


So, if the firſt Manor was the King's Manor. s 


'9,'1 Rel. 878. J. 40. 
So, if A. leaſes his Manor, in which an Eftray was, before the Year ex- 
pred, and then the Vear and Day expire, the Leſſee ſhall have it, and not 


the Leſſor; for he had the Cuſtody only during the Vear, and the Property 
veſts in him, who has the Cuſtody” at the End of the Year and Day. R. 
12 Co. 101. 

So, if a Stranger within the Year takes the Cattle and puts them into' 
the Manor again, as his own, and they continue there for a Year and a Day, 
they will be an Eftray. Semb. 1 Rol. 879. I. 3. | 

But, if it, does not continue in the Manor-for a Year and a Day, without 
C Challenge, it will not be. an Eftray.: As, if the Lord puts it into a KE 
out of the Manor. R. Pal. 486. | 
Tho! it. continues for three Quayters of a Year, and then continges in 
| another Manor or Land, to which' it ſtrayed, for the Refidue of the Time, +» 
And the J, Lord cannot retake it, if it ſtrays into another's Land before 
the Year expires; for no Property is veſted in him, till aſter a Vear and 
Day. Bro. Eftray 11, Cont. 12 C. 101. R. that he may, if the other does 
not 2 K as an A Hut, 67. 

80, if the Lord, or his Bailiff, —— not ſeiſe it as an Efray, it ſhall not be 


ſo; for. That begins the Property, and he Lord may hae it at of his 
Land, if he pleaſes. R. Hut. 67. 90 0 309. 


80 Cattle which come for — nnot be 22 tho⸗ they continue | 
there above a Year and Day. Bro. r 


Nor the King's Cattle, which come into the Anne of another for a Year 
and Day. 1 Rol. 878. J. 35. 


5 80, it will not be an Eftray by the Common Law, tho it continues for a 


ear and Day; if it be not proclaimed at the two next Markets at leaſt upon 
| Market Days. Bro. Eftray 3, 4, 5, 10. 


And at two Markets within the ſame County. Semb. 1 Rol $78. 4 47. 
And alſo at two Pariſh Churches. Semb. Cro, El. 
2 


So, | 
| } 


= VAI E *. 
if the Lord uſes Cattle taken as an Efray by | 
will -q © a Treſpaſſer ab Initio. R. 2 Cro, 147. Tei. 96. 1K 879. J. 15. 
12 101. 
So a Cuſtom, alledged, to put Cattle taken as an Efirey | into 4 Moor, Part 
of the Manor, and there fetter them. if they are poruly, is not good. R, 
1 Roll, 879. J. 25. 


But uſing an Efrray far Neceflity ; is juſtifiable : As, to ee Cow: R, 
bh. 879. l. 20. 2 Cro. 148. 12 G. 101. 

0 pat Fetters upon a Colt, Which cannot be otherwiſe kept Within the 
* N Per Tanf 1 Raul. 879. J. 30. Hut. 67. Winch 68, ae 
| $a he may put it in his Stables, Hut. 67. 

So, if the Owner challenges the Cattle, ſed and proclaimed. gs en Erez 
within the Year ; the Lord may detain them till reaſonable Amends ate — 
ed for his Paſture. R. 1 Nai. 879. 1. 35: 2 12 Co. 101. 
Hut. 

re Detainer is :uſtibable, if he es not fender reaſonable — tho' 
the Lord demands what is unreaſanable. 1 Rel. $79. l. 10. 

I * way as upon 6s Of eee cho he dee ak tender 
1 Lord dies before the Vor expires, and afieewards the Bfiruy: centinues 
Manor for the Vear and Days yet the Excautor of the Lord ſhall have 

5, and not N tor, whey the Year is expired, the Property relates to 
11. 
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IT ---© (0) Treaſure-trove. 
Trg is When à Man finds Coin or Plate, of Gold or Silver, the 
N Owner whereof is not known, then je belongs 10 the King n. 
. 50. 108.5. 3 AN. 132. 
3 Hd is ſeund in the Ground, a Wall, or other Place. · 3. Toft. 132. 
_ it may belqng to another. by I or the Kivg's- Grant. 
I. 132. 
* But it is nat ſaid to be Treaſure-trove, if it be other Metal than Gold 
er Silver, 3 Inſt 132. 
* On) if be found upon th Land, and not under Ground, in a Wall Ge. 
. St. Pl. C. 39 | 
Nor, if the Owner can be known. S. PLC. 39. 
Tix the Owner be , r h Erste of Adinirtor den hn 


it." St. PE C. 39. 6. 
He, who finds. Treafuro ought to give Notice thereof immediately to the 


King's Bailiff Sc. or Coroner. St. Pl. C. 40. 4. 
And the Coroner ä found, e, . 
PLC. ANT = 2252 1 


TR” "AT YE 


ay Wines. , 


Eo 4 | 
* W...aA P * * 4 7 5 4 | | 
(H. 1.) Of Gold or Silver, | | 


Y the Common Law all Mines bf Gold or or Silver within the Realm belong 

to the King, whether they are within the * of the King, or of 
a Subject. K. Nl. Com. 313. 336. WY 4 
Tho' they are not mentioned in the Sr. 17 Ed. 2. de Praregetive Regis; 
for: there are ſeweral of the King's Prerogatives not mentioned chere. Pl, 
w_ 322. &. 
l Moes of Copper, Tin, Lead, Iron; or other baſe Metal, in Shich 
liquid) Auri 4% lr. habet, for ſuch arc Royal Mines. R. Per g J. 3. cont. 
If the Gold or Silver does ngt exceed the baſe Metal in Value. bf Com. 
336. 6. And the Reporter makes a Pure, if the Gold or Silver ate not of a 
greater Value; otberwift the King will have all Mines. Pi. Com. 340. 4. 
80. Liberty of Digging and Carrying away the Ours and all beef Inel- 
dents, belong to the King. Pl. Com. 336. 
And tho' che King grants Lands, in which Mines are, and il Nie, i 
denne get Rape! Mines do not paſs... R. Pl. Com. 336. . 

But the King by apt Words may grant Mines of Gold ot Silver; or diher 


Neue mint with 3 Silver, to a dubhect, and ſever chem from 1 


As, if ern e dn be, ass 60 a: Kod IEG all Mints, which: he 


has in the Land of B. for the Words nn be, lated but GE Mines 
.thers/»; Per Dyer Pl. Cum. 337. 4. ent 71 | 

And now by the ST. 1. & M. Sep. 1 ab. 2s 8.4. No Mine e Copper, | 
Tin, Iron, or Th ſhall be taken to be a — Ow tho' Gold or Silver 
may be extracted out of the ſame, 


And by the St. 5 & 6 . & M6. Tbe cee of any Mine, wherein is 
Copper, Tin, Iron, or Lead, may work the ſame, tho“ claimed. to be a 
Mine Royal; Provided the King or any claiming under bim, paying in 30 
Days after Ore laid on the Banks, ſor all clean and ber hanubls 0 Ore of Cop- 
per, 161. per Ton, of Lead, gi. per Ton, of Tin and Iron, 405. per Ton, 


may, have ſuch Ore ee Fin; Oo) in the Countics of Den and Corn- 
wall, \. 5 


9 . 2.) he amnarie. on OT od 


80 dhe hee of Tig. in Cormoal! ar arc che Revenue . he Prins, as Duke of Mae . 
Griwal. AUR. mo Ye (L. 1. Kc.) 
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W A L. E S. 
Ts (A. 1.) Part of the Dominions of England. 


Wann ma was always Feudatory to the Kingdom of Ee 2 195 
Inſt. 23 

Held of the Crown, but not Parcel. Per Cook, 1 Rel. 247. 2 Bol. 29. 
75 therefore the Kings of Wales did Homage and ſwore Fealty to H. 2. 
and King | 


Jabn. Brad. Hift. 299; 330, 480, 
80 to H. 3. 2 663. 
And 11 Ed. 1. Upon Coriqueſt of Leuellin Prince oc King of Wale, 
. a Part of the Dominion of the Realm of England, 
2 195. 239. 
And by the Sr. Wallie 12 Ed. 1. eee an wind the Crown 


of England, tanguam Partem wag yi 4 HH. 240. 2 Yau. 300, 400. 
2 Rot. 29. 2 Mod. Ca. 140. 

And by the St. 27 H. M 26. that RENO} and 
__ united, it is enacted, That the Dominion of Wales ſhall continue for ever 
incot por united, and annexed to the Realm of England. 

Vet, if the Statute Walliæ, made at Rutland 12 Ed. * was not: an Act of 
Parliament, (as it ſeems that it was not) the In tion made thereby was 
a d CO Ta e Proprieter. Van: 14. | 


(A. 2.) Subject to its Laws. 


mals before the Union with England Was e by it's own proper 
hw Vau. 300, 399. Co. Car. 247. Jen. 25 

But by the Sr. of Rutland 12 Ed. 1. The: King FAO Leges et Conſuetudine 
Partium illarum fecimus recitari, quibus mtelle#' quaſdam de Concilio Procerum 
delevinnus, quaſdam fer miſimus, guaſdam Corrextmus, er er alias chic decrevi- 
mus. 1 400. 
And, fince, Laws made in England bind People in Wales (as in Jreland) i 
-it be named, but not otherwiſe, Fay. 300, 400, 415. 
And now by the St. 27 H. 8. 26. All in Wales ſhall have and inberit all 
| Liberties, Rights, Privileges and Laws, in this Realm, and all other his Ma- 
jeſty's Dominions, as all other his Majeſty's natural- born Subjects. 
And ſhall be inheritable to Mane Lands, Sc. in Wales, in the FRY Man- 

ner and after-the Form of the Engh/b Laws, without Diviſion or Partition, 
and not after any Tenure or Form of Welſh Laws and Cuſtoms. 
And that the Laws and Statutes of this Realm, and no other, ſhall be 
had, uſed and executed in the ſaid Dominion of Wales, in like Manner as in 
chis Realm, or as by this Act ſhall be further eſtabliſhed. 

And therefore the Statutes, then made or afterwards to be made, are all in- 
duced. into. Wales. Yau, 41 5. | | 


7 


. 3.) Shall 


1 L E 8. 


(A. 3. Shall *. its proper Counties. 


By the Sr. V. 12 Ed. 1. There were fix Counties erected in Wales, viz. * 


Argleſes, Carnarvon, Merioneth, Flint, Carmarthen and Cardigan. 4. Inſt. 
239. But the St. 34 H. 8. 26. mentions. am. and Pembrook alſo as an- 
cient Counties. 

The Marcbes of Wales were Lordfips lying between the Counties of Eng- 
lend and Wales, and not in any County. Yau. 415. 

By the Sf. 27 H. 8. 26. and 34 H. . 26. Wales was divided into 12 Coun- 
ties z for ſeveral Loraſhips Marchers were annexed to divers Shires in England, 
and ſeveral to Counties of Wales, (viz. to Salep, Hereford, and Glouceſter in 
England, and to Glamorgan, Carmarthen, Pembroke, Cardigan, and Merioneth 
in Wales) and the Reſidue were etected into five new Counties, viz. Monmouth, 
Brerknock, Radnor, Montgomery, and Denbigh, of which Monmouth was an- 


nexed to the Realm of — and the four . to the Dominion of 
Wales. 


p 1 


(8) What Proceſs goes to Wales out of the Courts of 


Weſtminſter, 


(B. it Mandatory * Writs, 


oO all the Dominions ire to the Crown of Eng land ſome of the 
_ King's Writs run: As, Mandatory Writs out of Chancery. Fax. 401. 
Such as Writs of Safe- Conduct. Jau. 401. 


Writs of Protection. Vau. 401. 

Ne Exeat Regnum. Vau. 402. 
De Leproſo amovendo, Jau. 402. 

De Apaſtatd capienda. Vau. 402. 8 

80 a Writ of Error. Yau. 402. 

So a Certiorari lies to the Juſtices of hs Grand S em in Wales to 99 
an Indictment for Felony to B. R. R. 2 Cro. 484. 1 Rol. 395. J. 5. | 
Ov. Car. 331. 1 Rol. 395. 1.7. Dub. 1 Mod. 64, 68. R. 1 Vent. 9 _ 

R. 2 Rol. 29. R. Sal. 146. Semb. 2 Mod. Ca. 70 ad 145. Vide Pl (D.) 

So a Habeas Corpus to remove à Perſon indicted there. R. 2 Med. 0. 

137. thi | i | 


| wed (B. 2.) Chia 8 


80 a 'Capias Utlagatum always goes directed to the Sheriffs of Wales; ſor it 
is in the Nature of a Mandatory Writ. Yau. 414. 397. 

By the $7. 1 Ed. 6. 10, All Writs of ſpecial Capias Utlagatum, ſingle Capias 
Ullogatum, Non moleſtandum, and all other Proc for or againſt any Perſon 
wtlawed, * be directed to the Wa een of the n in Wales.. 


|| 14 
(C) What proceſs: does not go thirher. 


UT the. Union of Fats to the Kingdom of England by the St. Walliæ 
12 Ed. 1, or by the Sr. 27 H. 8. 26. does not lubject Wales to the . 
fiſdiction of the Courts of England. Yau, 400, 415. 
And therefore, nerally, Breve Domini Regis non currit in Wallia.” 
An Original Writ in real Actions does not run in Wales. Vau. 41 7. 


And 


627 
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And tho' Real ABtions for a Seigniory, Land Church, &c. in i the Marches 
Wales, were and tried in an adjoining Oounty befors the St. 27 H. 
26. Yet ſince that Statute they are not uſed, Yau. 417. Vide. Poſt, (D.) 
80 an Appeal does not lie in the County next to Wakes for a Murder com- 
mitted i in Val. N. Cro. Cor. 247. 
80 an Indictment in Muies for Felony i in the Joins: Cognty wan not be 
removed by Certiorari to be tried in the County adjoining, | Ds. Cro. Car, 


238, 33% 2. Send. 2 Mad. Cu. 137, 140: Vide Ante, (B. 1.) 


So a Perſon indicted for Murder in Malis may be removed by Hobrat Corp 
20d Miedl in che next Egle County. Vid Pap (O) 
80 Judicial Proceſs, = Re ad ſatisfacietidum, or Heri facins * A 


Judgment, does not 'a Sof —— Rem @: B. Godb. "214. R: cont 
rg 9 . Van. 39% 47. 
Tho' it be in B. R. een, in B. K. 4 Bal. 18 „ 


Per Dod. 1 Co. ppt e 7, ay ag. Sees wendy bank Ne- 
tan dns d Sand 1. I Teb. 9 7. earn 

Nor a Scire facias upon a Judgment againſt an Heir Fa Traut, N. 
cont, per 2 J. 2 Mod, 10. but Vau. acc. 397, 417. 

Nor a Scire facias n Bail, Who live in . R. , con. in B. R. 
Sanne eee e 

Nor a Teſlatum Scire Kala. Poe Lows 2 5 | 

So, if the Defendant dies after Judgment againſt him in Wales, and A. 
takes Adminiſtration to him in Longey, the Judgment in Wales ſhall not be 
removed by Certiorari to B. R. or C.. de enable” the Plaintiff to take a, Scire. 


A of the 2 ior Court ag; pſt, the OE ene R. Cre. 2 30 
09 Trials 108-1 ande, &. in Wales. 


1 95 . N 
EAL Actions for a Seigniory or Davey within the Mardi of Wates ſhall 
be brought and tried in the County within England dert to ſuch 7 


R 


or Barony. Yau. 412. Vide Action, (N. 2.) 


And this ſeems founded. upon an Ancient Statute' now tft, "Vis. 04. 
80 by the Sr. '26 N Juſtice of Peace and Gaol- Delivery in Counties 
aljoiting-to Wales may e Se. al Pelonies {and"their Acceſſories) com. 


mined ' 'm Wales. ” 
* by the Se 34 & 35 B. 8. wy That Judges of 


And this is not. 
NM hold Pleas of the Crown, and ſhall inquire, Cc. of all Criminal 
Offences committed within their Limits; tor the King has a Concurrent Ju- 
riſdiction. 2 Mad. Ca. 145. 

And therefore a Perſon indicted there for Murder, after. a Nolle proſequt 
upon the Indictment there, was removed by: Habeas Corpus, to Hereford, 2 
there indicted, and tried and convicted; *. after Judgment againſt him i in 
By R, executed. R. 2 Mad. Ca. 136 4d 145 6 
But Trial in the next County for Lands in n Wald extends only to a Seſgniory 
e within the Marches there. Yau, 4122. 

1 not extend to an Indictrnent or Appeal for Murder or other Fe- 
loo there, which ſhall be tried in the Grand Sefions. R. Jon. 255. 

After Iflne.jained a Kenire facias ſhall be awarded for Trial. 

And it way be returnable the Day after the T hr; for the Proceſs ſhall 5 
de Die in Diem in the ſame Seſſions. R. Cra. Car. 179 15 

If there be a Bill in the Grand Seſſions a int 2, and B. > th 4 ulb 
lives there appears, if B. upon ID, in London does. 5 ape. due 
in Wales may-be ſequeſtted. Dub. 2 Mad. Ca, 7 

Fige more, e en 2 (N. 2. 


9 WAR. 


* 


A R. 


(A) War, 
x Rio g has Power to make War and Peace. Vide in Præregative, 


1 (C. i.) | | 

0 Soldiers are to be levied for the Land, or Sea Service, Vide in Præ- 
rogative, (C. 2.) ; | 
Command of the Forces. Vide Prærogative, (C. z.) 

Erection or Raiſing of Forts. Vide Prærogative, (C. 4.) 


After War declared a Proclamation iſſues to notify it. 


(B) Service of the King in his Mar. 
(B 1.) By Tenure. 
M4 VULT Prainceps- to be ſerved by his own Subjects, rather than by 


others, in his Wars. Co. L. 69. 4. 
By the St. 7 Ed. 1. It belongs to the King to defend all Force, Cc. And 
the Earls, Barons, &c. are bound to aid their Sovereign at all Seaſons, if need 
If the King makes a Voyage Royal into Scotland, &c. whoſoever holds 
per Feodum Militare ought to be with the King well arrayed for the War 
for 40 Days, and ſo pro Rata, if he holds by a Moiety, &c. of a Knight's 
Fee. Lit. S. 95. ws of 

And a Knight's Fee was computed not by the Quantity, but by the Value 
of his Land; for 20/, per Annum was a Knight's Fee. Co. L. 69. a. 


(B. 2.) By Contract. 


So the King by Indenture inrolled in the Excbeguer may contract with 
a Knight, &c. who has Tenants, &c. in the Country for ſo many Men for 
ſuch a Time to ſerve the King in his Wars. Co. L. 71.4. | 
And the Departure of a Soldier after Muſter, Cc. was Felony by the Sr. 
18 H. 6. 19. (which is now of no Force becauſe ſuch Form of Militia is 
diſuſed.) Co. L. 71. a. R. 6 Co. 27. 4. Vide Juſtices, (S. 8.) 


(B. 3.) By Commiſſion of Array. 


So the King may iſſue a Commiſſion of Array, to raiſe Soldiers purſuant to 
the Direction 5 H. 4. Semb. 2 Ruſh. 1229. 4d 1233. 


(B. 4.) What Arms every one may keep. 
So. by the St. Vint. 13 Ed. 1. 6. Every Man ſhall have in his Houſe Har- 
nels to keep the Peace according to the Ancient Aſſiſe, viz. He that hath 
under 40s. per Annum Giſarms, Knives, and leſs Weapons; and he that hath 


under 40 Marks in Goods, Swords, Knives, and leſs Weapons: _ He that 
hath above 40s, and under 51. per Ann. a Sword, Bow and Arrows, and a 


Vor..V, 206 We Rn h Knife, 
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Fide Parlia- 
ments (H. 22.) miſſions were granted to levy Men of Arms, and convey them to the King 


Knife; if above 51. 


W A R. 


per Ann a Doublet, Iron Breaſt Plate, Sword and Knife: 
Ann and 20 Marks in Goods, an Hauberge, Iron Breaſt 
Plate, Sword and Knife: He that hath above 151. Mr and 40 Mars, 
an Horſe, beſides the Hauber ge, Cc. 
And by this Sratut a View of Armor ſhall be by two Conſtables twice a 
Year. 
By tbis Srature and the Article of Tag ifition thereon 34 Ed. 1. Inquiry ſhall 
be By if the People have — in their — enn to the Quan- 
tuy of cheir Lande and Goods. 
But by the St. 1 Ed. 3. . None ſhall be charged to arm bimſelf otherwiſe 


t 


(B. 5) Remedy againſt a Deſerter. 


By the Common Lane, if a Soldier, after receiving the King's Wages, de- 
from the Service, upon a Certificate by the Captain to Chancery, a Writ 
goes to the King's Serjeant at Arms ad capiend Condut?', &c. 2 Inſt. 53. 
Or a Writ-to the Sheriff ad orreſtandunt B. qui Pecutiom recepit ad proficiſ- 
cendum in Obſequium Domini Regis, er non eſt profettus. 2 Inſt. 53. 


ih 6 ) But the King cannot 1 the Subject for the Levy- 
ing of Forces without Authority of Parliament. | 


Bat pp 05 1 Ed. 3.7. confirmed by the St. 4 H. 4.13. Whereas Com- 


He that hath 100. 


at the Charge of the Shire, it was enacted it ſhall be done fo no more. 
And 20 Ed. 3. The King N 173. the Ordinance, That the Subject ſhall 
not be charged for Arms. 2 Rel. 173, 4. 4. 
By the &. 25 Ed. 3. 8. No Man ball " compelled to find Men of Arms, 
Sc. if it be not by 0 Conſent in Parliament, unleſs W hold by ſuch 


Service. Same by a 13. 


750 Nor ſor Aan of the 1 | 


80 by A St. 3 Car. (being a Petition of Right), It was complained, That 
Soldiers and Mariners, im divers Counties have been diſperſed, and the Inha- 
bitants againſt their Wills compelled. to receive them into their Houſes, and 
to ſoffer them to ſojourn there, Aud it wut prayed That the People may 
not be ſo burthened in Time to come, to which the King anſwered, Soit Dyar 


By the St. 1 Ed. 3. 7. No Commiſſions ſhall be axranded to prepare 
Men of Arms, and convey them to the King in Scotland, or elſewhere, at 
the Charge of the Shires: 


fait came gft defire. 


By the 87. 18 Ed. 3. 7. Men of Arms, Ge. . 4520 6 in the King's 


Service.out of England ſhall be at the King's Wages, from the Day they de- 
part out of their Counties till they return, 

So by the St. 1 Ed. 3. 5. None ſhall be compelled to go out of his Shire, 
but on "Ny; and ſudden Ong of ſirunge Eoemies, and then but as 
uſual, _ 

Vide more concerning War i in 13 ſcent, kth 6. men (K. 4- J}—Offcer, | 


* + e 1 1, &c. 


WARP. 


* 
* 


1 
| 
' 
1 
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Vide Forceable Entry, 
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CY 
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WARRANT OF ATT 
Vide Amendment, (E. 1, 2.)—Attorny, 


W A 


* 


Vide Garranty. 


l 


Marrantia Chartae. 
vide Garranty, (K. N (3 N. 7, &c.) 


A R R 


23.) 


Vide Gardian, (H. 1, &c.)—Prerogative, (D. 59.) 
= A R 


—— of the Cinque Po2ts. 
Vide Franchiſes, (E. 3.) 


——— of the Fleet. 
Vide Chancery, (B. 8.) 


W A R D M O T E. 
Vide Courts, (O. 6.) 
W a 2H 4a 7 


D. 18, 19. e I 
| —Pheaaer, (3 K. 26.)—(3 M. 


(H. 6, &c.) 


ORNY, 


B. 7, 8.) 
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. 
a) cad. By the Common Law. 


(A. 1.) Prohibition of Waſt. 


Y the Common Law a. Prohibition 1 be awarded ks a Tenant 
| in Dower, or Guardian in Coroalry, for Prevention of Waſt by them, 
2 Inſt. 299. 
80 pe Tenant by the Curt. Cont. 2 Inft. 14 5. | 
And ſuch Prohibition lay quia Timer, before Waſt committed. 
So, if a Writ of Right or other Action is brought, and pendente Lite the 
Tenant commits Walt a Writ of E/irepement ſhall go. R. Dal. 1. 
So, if Error be to reverſe a Common Recovery. R. Co. El. 774. 
So a Prohibition of Waſt lay by the Patron n the anion or Vicar, to 
prevent Waſt in the Glebe, or Churchyard. 
And the Sr. 35 Ed. 1. Ne Rector profternat bin in | Cometerio was only 
Affirmance of the Common Law. R. 11 Co. 49. 6. Mel 
So it lay againſt a Biſhop, Abbot, Prebend, Te. 
So, if the Incumbent commits Waſt in the 'Glebe or Lands of the ReQuory 
pendente Lite in Quare Impedit, a Prohibition ſhall he granted. R. Hub. 36. 
So ſince the &. of Mario. 24. It lies againſt a Leſſee for Life, or for Years. 
2 Inſt. 146. 
So a Prohibition lies now, fince the S. of Gloucefler 5. where | it would lic 
at Common Law. 2 Inſt. 299. 
Prohibition of Waſt was by a Writ direQted to the Sheriff commanding him, 
uod non permittat quod A. fuciat Vaſtum, &c. 2 Inft. 299. 
And thereupon he Sheriff "gt take the Poſſe Comnitatus, and * Waſt. 
2 2 1 
| E — by the St. V. 2. 14. It Is ordained, that no Writ of Prohibition 
ſhall be awarded for the e, but a Writ of Summons. 2 Infi. 389. 146. 


(A. 2.) Addion of Waſt. 
So, by the Common Law, after Waſt committed an Action lies againſt 


5 2 Tenant in Dower, or Guardian in Chiva 


So againſt Tenant by the Cur teh). 2 120. 14 5. 300, 
And it lay againſt all Tenants in Dower, by the Common Law, or r by 
Cuſtom, ad Oftium Eceleſiæ, Ex Mut Fur or de la pluis * 2 Injt. 
03. 
3 So againſt a Guardian in Right or in Deed. 2 bf. 305. 
By Grant of a Subject, ox of the King. 2 Inft, 305. 
So, againſt a Guardian in Seay as well as in {very 2 In *. 135, 305. 
E. N. H. 59. E. Cont. Co. L. 54. a. 
But, by the Common Law, Waſt did not lie inſt Leſſee 85 Life or for 
Years; for it was the Laches of the Leſſor, tha Bl 
Waſt. 2 If. 209. 145. 5 Co. 13. 6. 
So, it does not lie by the Aſſignee of the Heir t Tenant by Curtely, 
or,in Dower. 2 Inſt. 4015 


did not provide againſt 


w A 8 7. 
But Wal dos not lie in Antient Demeſne, becauſe the Court upon Default 


waſted, 2465 HP 2, 14. 2 Sand. 254. 


< Wat, By the Cuſtom of F 


(B. 1.) Waſt lies, 


00, by the Cuſtom of Loni Waſt lies at the Common Law for Waſt in 
Houſes there. 2 Inft. 299. 

* 5 now, ſince the Sz. 97 Gb. 5. Waſt lies there in Caſes within that 

| Statute as well as in others; for tho the Statute gives an Action for Waſt in 
Caſes where it did not lie before, and gives alſo Treble Damages et Locum 


vaſtatum, yet it does not take away the Juriſdiction of any Court which before 
held Plea of Waſt. 2 Inf. 299. R. 2 Sand. 254. 


5. 2.) And Writ of Eftrediment. 


80 a Writ of NOTRE lies in London, pendente Placito, or after Judgment 
and before Execution, to ſtay Waſt. 2 Inſt gas. _ 

And it may be by Original Writ, ſued out of Chancery with the Original 

in the Suit, or after pendente Placito, or Judicial, granted by the Court, and 
directed to the Sheriff, the Party, or both. 2 Inſt. 328. 
And this was explained by the St. of Glo. 13. which enaQts, That if a Plea 
de moved in London by Writ the Tenant ſhall not commit Waſt or Eftrepe- 
ment of the Tenement demanded, and, if he do, the Mayor and Bailiffs ſhall 
cauſe it to be kept at the Suit of the Demandant. 

And now by the St. Glo.13. it lies to prevent Waſt pendente Placito, and 
it judicially iſſues out of the Court where the Action is depending. 2 Iyſt. 

28, 
: So, Eſtrepement lies in NY real Afton where Damighs are recovered. 
2 Inſt. 328. 
| bf in real A8tions, tho' no Damages « are to be recovered. En 2 * 
0.8. | 


And againſt every na 
So, againſt his Feoffee, Vouchee, ow? in Aid. 2 Inſt. 328. 
80, againſt the Tenant and a 2 Inſt. 328, 


So, it. lies in Scire facias upon a Fine and Revorery, Auid Juris clamat, 
Attaint, tho' no Land is demanded, 2 Jnſt. 32 


And, if the Land eſcheats pendente, Placito, 1 Writ of Eſtrepement extends 
to it. 2 Inſt, 329. | 


In Efrepement the Tenant ſhall not have his Age; for it is in Nature of a 


Treſpaſs, 2 Inſt. 328. 

After' Eſtrepement delivered to the Sheriff, he may reſiſt * ab attempts 
Waſt, and take the Poſe Comitatus, An him, if neceſſary. 2 . 
2 


may plead, upon the Attachment. 2 ft. 329. 


By Virtue of this Writ the N e Wende Damages for we Waſt com- | 


mitted pendente Placito. 2 Inſt. 
So upon repo after 
5 2 -_ by 1 


Ut the 1 incipal Suit is determined. 2 Inſt. 328. | | 
ol, V. ul J Not 


adgment, tho no. Probibition before delivered. 


at the Grand Diſtreſs cannot make a Writ to the Sheriff to go to the Place 


Such Writ is only a Prohibition ſhone! commi tin Waſt, and the Partis 


ie pendente Placita, the Plaintiff does — 
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may have Wat, and recover 3 NE WOES. ee 


PI. 
. 
80 


A8 . 


: 

Nor paste for Waſt committed by a Stranger bendente Placito, Wet 
the Privity of the Tenant. 2 Inſt. 328. 

In Waſt the Plaintiff does not recover Damages for the Waſt e Pla 


eito, but the Plaintiff muſt have a Writ of Eſtrepememt. 2 Inſt. 


If the Defendant commits Waſt after a Writ of- © 15G 1 Plaintiff 
may declare on the Writ of Eſtre repement. Md 100. 

To the Declaration in a Writ of Eſtrepement the Defendant may plead, 5 
Waſt committed. Mo. 100. _ 
- If it be found by Verdict in a Writ of Eſtrepement, that the Defendant has 
committed Waſt, the Plaintiff ſhall are, „ and recover e 
and Coſts. Mo. 100, | 


» 


06 1.) Wait by the Stature of lite. 5 


ND now by the Sr. 6 Ed. 1. 5. A Man may have a Writ of Waſt in 
Chancery a apainſt a Man, who holds by the Law of England, or in 


other Manner, for Term of Life, or Years, or in Dogrer : And he, who ſhall 


be attainted of Waſt, ſhall loſe the Thing, which he' has waſted, and make 


Satisfaction of Treble of what the Waſt ſhall be taxed at. 


And by St. V. 2. 13 Ed. 1. 14. Probibiuon of Walt is taken away; and 


a Writ of Summons gen for all Waſt. 
1 St. , Marlb. 52 H. 3. 23. All Farmers were prohibited to commit 
| Wa 


and this was the firſt Statute againſt them. '2 Inſt. 145. [ 
And therefore, ſince this Statute, if the Leſſee for Life or for Years had © com- 
mitted voluntary or permiſſive Waſt, he ſhould anſwer full Damages. 2 Ivf. 
245. "Vide Poſt, (F. 2.) 
By the St. V. 2. 13 Ed. 1. 22. eee or Tenants i in Com- 
mon, and one commits Waſt, the other may have a Writ of Waſt, whereupon 


the Deſendant (hall have his EleQion to have Partition and take Locum vaſta- 


zum for his Share, or to find Surety that he will not take more than his 
Proportion. 2 inſt. 403 Con L. a0. 6. 

And this extends 1 to * Jointenants Sc. only for Life. 2 Inſt. 402. O, 
„ad .' | 
. But it does not ertend to Waſt in Cattle, Hook, or other Place for 
Habitation. 2 Inſt. 402. | 
Nor to Waſt in a Dovebhouſe. Co. L. net 
Nor to | WR bed one Kae. * r 


1 


(0 2 ) By whom it Neu 


Walt is ow 8 ſuppoſed, to the Diſheriſon of the Plaintiff, and therefore it 
ſhall be brought by him, who bas the immediate Reyerkon, or Remainder, in 
1 or in Tail. C. L. 53. 2. 

A Man, who claims the inkerbunag by Purchaſe, N * Waſt, as well 
1 _ claimed by Deſcent, tho the Statyte ſpeaks only 0 f Inheriters. 2 Nu. 


3 - who claims in Renis ainder. .2 Nal. 825. J. 28. 

So a Lord; who has the Inheritance by Efcbeat. 2 Ru. * i 30. 

The Gtantee of the Rin — Co. Ent. 699. 6. | 

So he in Reverſion or emainder | in Tail, wet as in Fee. 2 Rol. Bag 
J. 25. Hut. 110. 2 Inf. 302; 1 

So, if. Tenant in Common leaſes & Years bis dr to was „ he 


> es a e . 1 
. e 


vi » 4 


go" 


mm A + T7 


as he, who has the Inheritance, may join another with him, who has not 
an Eſtate of Inheritance, in an Action for Waſt : As, Huſband and Wife may 
have Waſt, where the Reverſion, or Remainder, is to them and the Heirs. 
of the Huſband. 2 Rol. 82 5. J. 41. 


So, if the Reverſion be granted to A. and B. and the Heirs of B. they may 
join. Co. L. 53. b. 

So a ſurviving Parcener, and the Huſband of another Parcener, being Te- 
nant by the Curteſy, may join in Waſt, Co. L. 53. 6. Dub. per Treby Lut, 
80 
| 3 7 two re for Life, and to the Heirs of One, may join. 28 
ow "P'J it is "ſufficient, if the Plaintiff has the immediate Inheritance at the 
Time of the Action, "tho' he had not at the Time of -the Waſt, or will not 
have by Poſſibility after : As, if Tenant for Life or Years, Remainder for Life, 
Sc. commits Waſt, and afterwards B. in Remainder dies, or ſurrenders, the 
Reverſioner ſhalt maintain Waſt. Co. L. 54. 4. 2 Rol, 829. . 10, 25. Mo. 
387. R. 5 Co. 76. Jon. 51. Al. 82. 

So, if a Leaſe for Life or Tale was made to A. Remainder to A. fer autre 
Vie; for both Eſtates are in the Leſſee. 2 If. 401. 


So, if the meſne Remainder or Reverſion for Life was without Impeachment 


of Waſt. R. Jon. 51. 2 Cro. 688. 


So, if the Remainder for Life be upon a — RODE before the Con- 
tingency happens, the Reverſioner may have Waſt. R. Al. 82. 


Or, if there are contingent Remainders or Uſes, before they come in Eſe. - 


R. Al. 83. 


80, if the Remainder be only for Vears, the Reverſioner ſhall have Waſt, 
notwithſtanding the meſae Remainder. Co. L. 54. 4. 2 Ut. 301. 

So, if a Leaſe be made by him in Reverſion to commence at a future Day; 
for this is only a future Intereſt, ' Co. L. $4- 6. 2 . 829. . 30. 


(C. 3.) By Miko not. 
But Waſt does not lie by bim, who has not the immediate 8 


in him: And therefore, if a Leaſe be to A. for Life or Vears, Remainder to 


B. for Life, Waſt does not lie by bim in Fee, ſo long as the Eſtate of B. 
continues. Co. L. C4. 6. R. Al. 81. 2 Rol. 829. l. 10, 25. Per 2 J. 
. 18. R 2 Cro, 688, 2 Infl. 301, 


So, if a Leaſe be to A. for Life or Years, and He i in Reverfion grants the 


Reverſion for Life to B. during the Coptinuance of the Eftate of B. he ſhall 
Nat have Waſt. 


So, if he grants the Reverſion for Years, he ſhall not have- Waſt during 
te Term. Co. L. 54. 4. 
- Bo, if Tenant in Tail by Fine grants, or bargains and ſells, totum Statum 
jaws, the Grantee ſhall not have Waſtz for he has no Inheritance. R. 
3 Leo. bo. Vide Eftates, (B. 33.) 

Tho! he is Tenant in Tail, with Remainder i in Fee; 1 tho the Grantee 
has the Fee, there is a.meſne Eſtate Tail. R. 3 Los. 60. 

So Waſt does not lie by Tenant in Tail after Poſſibility. 2 Rol. $2 8.4 31. 

Tho Waſt was committed before the Death of Huſband, or Wife, * 
whom the Iſſue were to be begotten. Mo. 18. 

So, if there be Tenant for Life, Remainder to Haſband 4 Wiſe in 


ſpecial Tail, Remainder to the Heirs of the Huſband, and the Wie dies 


+ 5 ht 
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| Time of the Waſt done: And therefore it does not lie by an Heir for Waſt 


825. J. 10. 


| Dower, or Guardian. Vide Ante, (A. 2.) 


. N. B. 60. K. 


c. Waſt lies againſt the King's Grantee, tho he comes in the Pof. Per 


or after the Aſſignment grants his Revertion, the Grantee ſhall have Waſt 


JJ © Þ $, a0” 
80 Waſt does not lie by him, who had not the Inheritance in him at the 


in the Time of his Anceſtor. 2 Inf. 305. 

Nor the Succeſſor of a Sole Corporation; as, "Biſhop, Archdeacon, Parſon, 
Ge. for Waſt in the Time of the Predeceſſor. 2 Rol. 824. J. 43, 49. R. 
1 Rol. 432. 

Nor a younger 8on, for Waſt in the Time of his Elder Brother, who died 
before Actual Seifin, whereby he makes his Title as Heir to his Father, 2 Rol. 


Nor Grantee of a Reverſion for Waſt before his Grant. 
F Or after the Grant of the Reverſion, and before Attornment. 2 Rel. 825. 
I | | 
Nor the Grantor, for Waſt after Grant of the- Reverſion, as, before Attorn- 
ment. 2 Rol. 825. 4 18. 
Nor a Lord by Eſcheat, for Waſt bete che Eſcheat. 2 R 825. /. 
Yet Waſt lies by the ſurviving FR, for Wat i in the Life of his . 


"IL by a durvivian Parcener, for Walt in bes Siſter's Time. 2 ft 305. 

So Waſt does not lie by him, who has not the ſame Eſtate continuing in 
him, which he had at the Time of the Waſt committed: As, if a Rever- 
fioner, after Waſt committed, aliens, and retakes an Eſtate to himſelf and 
his * he cannot afterwards. have Waſt, which conſiſts in Privity, O. 
L. 

* if he grants the de to the Uſe of bn and his Wife 1 the 
Heirs of . O. L. 5 3. b. | 


+. (C. 15 Againſt whom i it les. | 
Waſt by the Common Law was only againſt Tenant by the Curie, i in 


And now by K St. Glo. 5. It lies alſo againſt Leſſee for Life, or Years, 
pur autre Vie, fy bro u ſe bene geſſerit, Sc. 2 Inft. 301. 
br 


7 Bat: it is uſually brought upon the Statute againſt the F enant by t the Curteſy, 


80 it es againſt a Deviſce for Life, or for Years. 2 Rol. 96% laß. 
- So, if the Eſtate for Life or Years be forfeited to the King for Treaſon, 


Co. 2 Rol. 826. J. 20. 2 Rol. 20. 
If Tenant for Life or for Years ; afGgns his Eftate, Waſt lies againſt the 
Aſſignee for Waſt done after the Aſſignment. Co. L. 54. a. R. Cro. El. 683. 
Ss, if Leſſee makes an Underleaſe to B. who commits Waſt, an Action 
lies againſt him. 
If Tenant by Curteſy or in Dower aſſigns his Eſtate, and the Heir before 


againſt the Aſſignee for bs afterwards committed 3 for the Privity is oe 
Co. L. 54. a. 2 mf. 3 I 
|: by. Tenant in Tail afier Poſſibility aſſigns bis Etats, Waſt lies againſt h him, 
'2 OB, 
If Tenonz by the care makes a Leaſe for Veart, iſ the Reverfioner con- 
1 it, and Tenant by che Curteſy dies, Waſt lies againſt the Leſſee for Years. 
2 Infi-302. © 
80, if Tenant for Life or Years afligns, excepting the Trees, and the AL 
| Bynes cuts them down, Waſt lies againſt him. 2 If. 302. 1 Rel. $54." J. 40. 
So, if a Lord enters upon his Villein, Waſt lies againſt him for Waſt af 
tho' he comes in in the Pof Co. L. 54. a. ah * wa 


” WA T. 
go it lies againſt an Occupant. Co. L. 54. 4. 2 Inf. 301. 
Tho' he takes, as ſpecial Occupant. Co. L. 54. 4. 
80 
302. Co. Ent. 693, 694. 
"0 againſt an Exocntce de for Tart of a Term. R. 3 Med. 9 93. 


Waſt ſhall be brought, generally, againſt him who commits the Waſt. 
Co. L. 


aſſigus his Eſtate to another, Waſt lies againſt him in the Tenet. 2 Rol. 829. 
I. 45. 2 Inſt. 302. 

So, if a Guardian commits Waſt, and afterwards grants over his Ward. 
2 Rol. 829. J. 50. Cont. Co. L. 54. 

So, if Grantee of a Tenant for Life or Years upon Condition commits Waſt, 

2 afterwards the Leſſee enters for the Condition broken. - Co. L. 54. 4. 
2 302. . 
So it lies 22 Tenant 5 pur autre Vie, or for 1 in the Tenuit after 
the Death of enen 2 Rol. 830. 1.8, 14. 
So againſt an Executor, who commits Waſt, and then aſſents to a Deviſe 
of the Term. 5 C. 12. 6.- 

So againſt a Succeſſor, for Waſt by his Predeceſſor depoſed, guamdiu he is 
alive. 2 Rol. 827. l. 40, 43. 

So againſt a Huſband, who has a Term as Survivor, for Waſt during the 
Coverture. Co. L. 54. 4 


But the Action ſhall be againſt Tenant by the Curteſy, in Dower, for Life, 
or for Years, tho' Waſt be committed by a Stranger. Co. L. 54. 4. 2. 
146. 2 Rol. 82 1. J. 5. 


Tho the Leſſee be an Infant, Emme Covert, Sc. O. L. 54+ a. 2 If. 


03. 
Tho' a Stranger diſſeiſes the Leſſee and commits Waſt. 2 Rol. 82 1. J. 10. 
D. 1 Leo. 264. 
Tho' the Leſſee enfeoffs a Stranger upon Condition, who commits Waſt, 
and afterwards the Leſſee enters for the Condition broken. 2 Nol. 828. J. 25. 
Tho' the Waſt was for cutting down Timber gpon a Contract with Tenant 
in Tail in his Life-time. R. Hard. 95. 
So, if B. has Common of Bftovers in a Wood demiſed, and in taking his 


Efovers, he commits Waſt, an Action lies againſt the Leſſee ; for B. way 
a Stranger for this Purpoſe. 2 Rol. 821. J. 15. 


RN where his Sovereign is Guardian. 2 Bol, 
21. J. 30, 


II Tenant in Dower be of a Manor, and a Copyholder commits Waſt. 


2 Inft, 


, F Tenant by Curteſy, or in Dower, aſſigns his. Eſtate to B. who com- 
mits 0 Watt an Action lies by the Heir againſt the Tenant by Curteſy, or in 
Dower ; for there is a Privity between them. Co. L. 54. 24. 

And it muſt be againſt them, and not againſt the Affignee. 2 Inſt. 301. 

So by the St. 11 H. 6. 5. Waſt lies againſt the Perner of the Profi tho 
he has his Eſtate. 2 Inf. 302. 


And tho' there be an Affignment by the Afſignee, it lies again the Aﬀſignee 
who took the Profits. R. 5 Co, 77. 6; 

1h Wan menen as well as by bim in Reverſion. R. 5 Co. 
77 


ſointenants of an Eſtate for Life or Years, and one commits 
againſt both; but the Treble Damages ſhall be reco- 
who committed the Waſt. * 302. 


vol. V. = So, 


againſt him, who takes a Term, as Executor or We 2 Inf. 


54. 
And therefore, if Leſſee for Life or for Years commits Waſt, and afterwards 


4. 


| W K $ T. Ss 5 
2 if they arè Jointenants of 4 Ward, apd one commits Waſt. Co. L. 


Tir one Jointenant enters into Religion, Waſt lies againſt his Companion 
alone. 2 Rol. 828. J. 38. | 
So Waſt lies againſt Huſband and Wife for Waſt committed by the Wife 
before Coverture. 2 Rol. 827. l. 20, | 
Or for Waſt committed during Coverture, when the Huſband is ſeiſed or 
poſſeſſed in Right of his Wife, or jointly with his Wife. 2 25 827. J. 5, 
16, 18. Cro. El. 3 57. 


(C. . 5) Againft whom not. 


- But if the King, Tenant for Life or Years, commits Waſt, an Action does 
not lie againſt him; for the King is not within the 87. of Glo. 5. 

And therefore, if an Eſtate for Life or Years be forfeited to the King for 
Treaſon, &c. Waſt does not lie againſt the King. Mo. 335: 

If Tenant by Curteſy, ot in Dower, or for Life, dies after Waſt committed, 
Waſt does not 7 lis ft his Executor of Adminiſtrutor. 2 Rel, 828. . 34. 

„if Leſſee for Years dies after Waſt committed, tho' the Term goes to 
Xerutor or Adminiſtrator. 2 ft. 302 

80. if an Abbot, Cc. Guardian, commits Waſt and dies, Walt does not 
ne againſt his Succeſſor. 2 Rol. 825. I. 4140. 

If a Woman, Tenant in Dower, takes Huſband, who commits Waſt, 
and then the Wife dies, Waſt does not lie againſt the Huſband. 1 75 82. 
W > 

So, if the Wife was Tenant for Life; for the Huſband was ſcifed in Fare 
| Murs, Cd. L. 54. 0. 2 Toft. 301. Semb. Gro. El. 357. 

So Waſt does not lie againſt a Guardian in Socage ; for he may haye 
Account. Co. L. 54. 4. Cont. 2 Toft. 135, 305. Vide Ante, (A. 2. ') 

Nor againſt Tenant by Statute Merchant, Staple, Recognizance, or Elgit; 
for the Conuſor may have a Venire 2 ad computandum, and recoupe in Da- 
mages. Co. L. 54. 4. 2 Inſt. 302 

Nor againft Tenant in Tail after Poſſibility. Co. L. 54. 2 Inft. 302. 

Nor againſt Leſſee at Will. 5 Co. 13. 6. Cro. El. 977, 784. 

80 Waſt does not lie en Tenant for Life or Vears without Impeach- 
So, if Tenant for Life, whkowt Ingjcachiient, leaſes for Years Waſt does 

not lie againſt the Leſſee for Years ; for his Eſtate is derived from him, who 
Was diſpuniſhable. R. Jon. 51. 
So, if a Leaſe for Life or Years be without Impeachment of Waſt hs 
two Years, Waſt does not lie after the two Years __— for Waſt during 
| thoſe Years, Mo. 18. 


0. 1.) wat, what _y be. 
WVer, Deſtruction, and Exile E are all prohibited. GL. 


Waſt — Deſtrucrion are almoſt æguipollent. Co. L. 53. b. 

80 Waſt contains alſo Exile ; for tho! the S. fi Mark, 23. ſpeaks 'of Watt, 
Sale, and Exile yet the St. of M. Ch. 4. FV. 2. 14. 6 the Se. of Gh. 5. 
mention only Waſt and Deſtruction, and Exile is elmnprctended under the 
Zeneral Word, "Waſt. "Co. L. 53.6. 

| Waſt is voluntary, or. actual, Waſt, and perwilive Walk. . L. 53. 0. 


"IP | f 4b. 20 1 


WA S FT. 


(D. 2.) In Houſes. 


By the St. Marlb. 23. and St. Glo. 5, It appears that Waſt may be done 
in Houſes, 


And therefore, if the Leſſee, Sc. pull down the Houſes demiſed it will 
be Waſt. Co. L. 53. 4 
So, if he ſuffers a Houſe to be uncovered, whereby the Timber decays. 
Co. L. 
Tbo the Timber be not thereby thrown down. 2 Rol. 815 
So, if the Houſe was uncovered at the Commencement of . La yet 
it will be Waſt, if the Leſſee pulls it down. Cv. L. 53. 4 
Or, if it was ruinous at the Commencement, and he ſuffers i it to be more 
ruinous. 2 Rol. 818. J. 2. 
So, if the Leſſee ſuffers Statiuncula ante Oſtium to be uncovered, whereb 
the Timber thereof becomes rotten, it will be Waſt. R. 2 Rol. $14. J. 25. 
T Glaſs Windows to be broke, or carried away. Co. L. 53. 4. R. 4 Co. 
6 
1. the Wainſcot, Benches, Doors, F urnaces, Ge. fixed to the Houſe. Ca. 


2 


R. 4 Co. 64. a. R. Mo. 177. Cont, per Dod. 1 Rol. 216. 
So, if he permits the Walls of a Houſe to be decayed for Want of Plaiſtring, 
whereby the Timber is rotted. R. 2 Rol. 8 16. J. 50. 
Or the Chambers of the Houſe. R. 2 Rol. 8 16. J. 45. 
Tho' the Timber be not thereby rotted. Semb. 2 Rol. 8 17. I. 1. 
So, if he does not ſcour a Mote, Sc. whereby the Groundſell, &c.. is de- 
cayed. R. Ow. 4 
Tj it will be Wat. if the Walls are ſuffered to be decayed, tho' the Tim- 
ber was in Decay at the Commencement of the Leaſe. 2 Rol. 8 17. J. 53. 
If he ſuffers the Houſe to be burnt by Neglect or Miſchance, Go, L. 53. b. 
2 Rol. 820. l. 42. 
So, it will be Waſt, tho' there be no Timber — the Land demiſed 
for Repairs. Co. L. 53. 4 
' Tho' the Houſe was uncovered, Sc. by Tempeſt, if it be ſuffered after- 


wards to remain in Decay. Go. L. 53. 4. Per 2 J. Mo. 62. 2 Kal. 818. 


1. 2. 
So, it will be Waſt, if the Leif pulls down the Houſe, and rebuilds it 
leſs than before. 2 Rol. 8 15 


80, if he rebuilds it ae to with Prejudice of the Leſſor ; for i it is more 
Charge to repair. 2 Rol. 8 15. J. 35. 


So, if the Leſſee builds a new Houſe, where there was none before. Cv. 


I. 53.4. Per 2 J. 2 Rol. 815. I. 45. Cont. per Wood, Kel. 38. for it will 
8 for the Leſſor's Profit, and, if not, he may throw it down. D. cont, 
23 

So, Fi he alters the Hoaſe to-the Leſſor 8 Prejudice: As, if he Fangrts 
aParlour into a Stable. Per Vavaſor, Kel. 39. 2 Rol. 8 15. . 31. 

Or changes a Corn Mill to a F ullipg Mill. Per 2 J. 2 Rol. 814. 1. 46. 
D. 2 Cro. 182. 
Or to a Horſe Mill, tho” it be for the Leflor's (Kirantage.. 2 C. 182. 

If he turns two Rooms into one; for if it wauld be for 
jag, it may be ſhewn on the other Side. . Kel. 3 

3 


2 Kal. 625. 


So, if he converts a Brewhouſe of 120 l. per Arn into Tenements of 2001, 
fer An R. 1 Lev. 309, 311. 224 94. 


0 


3 


| | So 


0 they are fixed by the Leſſee himſelf by Nails, Screws, or otherwiſe. 


Leſſor's Ad- £ 


W A 8 T. 
| Bo, if he builds a new Houſe, and afterwards ſuffers that to be decayed, 
Adm. 42 Ed. 3. 21. 5. Co. L. 53.0 

But, if the Houſe was uncovered at the Commenceryent of the Leaſe, it is 
no Waſt, if the Leſſee ſuffers it to be decayed without pulling down. Cz. 
=#s 4. R. Ow. 93. | 
if the Walls were uncovered. Co. L. 53. 4 | 

Or, if the Houſe was ruinous, and tho Leſſee lußfers! it to be as it was, if 
Its not more ruinous. 
. "So, it is no Waſt, if the Leſſee removes Fornaces, Coppers, or other 
Utenfils of Trade, tho' fixed to the Freehold during his Term. 1 Sal. 368, 

Semb. 21 H. 7. 27.4. R. 20 H. 7. 13.6. 
| But if it continues till the End of the Term, he cannot remove it; for 
it _ to the Reverſioner. 1 Sal. 368. 21 He 7. 2 4. 20 H. 7. 
13. 


(D. 3.) wane Tc. 


80 Waſt 1 in a Garden, or Orchard, tho Orchard is not 
named in the Statute. '2 Rol. 817. J. 33. 
IN 3 Lone cp Howes. Pear Trees, Apple Trees, or other Fruit Tres. 
2 Rol. 8 17. 1.30. . 1 | 
they are thrown down by Tempeſt, and the Leſſee afterwards root 


e Shs ths n ee Dees Warren 
Pool, &c. to be diminiſhed. G. T. 53. . R. 4 Leo. 240. 
R. 2 Leo. 222. 
ws down the Pales of a Park or W Ow, 66. 
; tp the Shakes ef a Dovecod. Ow. 66. FA | 
down 1 Ge. of a Fiſhpond, Lake, Sc. Ow, 67. 
Leſſee deſtroys, &c. yet it is no Waſt, if he leaves a ſufficient 


2 2 222, 
| * 


(D. 4) In Land, Meadow, S. 


it will be Waſt, if the Leſſee ſuffers the Sea to ſurround Arable Land, 
Meadow, or Paſture. 2 Ra. 816. . 40. If it is by his Default. Mo . 


62, 73 
the Sea, a River, &c. . 


Oft; if he ſuffers a Wall or Bank againſt 

nous, by which the Water ſurrounds a Meadow, &c. and renders it uſelc(s. 

Co. L. 53-5. Mo. 69. 

\ bo, © hs MP vp the Surface of the Land and eartic it away. R. 2 N. 
16. J. 15 
If the Leſſee converts Arable to Wood, or e contre, it will be Waſt. OG. 


L. 33. 
"Of Meadow Arabe. Co. Z. 53.6. Me. 101. 92 875. . 


k o. 
ee 2 Rol. $14. 1. 50. 105. Rep. 106, 116. | 
ö garden; tho' it be Melioration. | 2 Les. 


| Or Meadow to Orchard, 

174. 

Vr converts a Ho rarden to Tillage. Ow. | 
r without 
Mention of Mines it will be Waſt. GY. L. 53. ö. 4 12. R. Mod 


193. 
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So, if he digs for Gravel, Lime, Clay, Brick, Earth, Stone, &c. in Pits 
not open. Co. L. 53. 6. Mo. 101. 


” 1 it is not Waſt, if Land, &c. is ſurrounded by the Violence of a Tem- 


e Paſture be converted to Tillage for Improvement of the Soil, 2 Rol. 
814. J. 47. 

Or, vers it was ſometimes Paſture, and ſometimes Arable. 2 Rol. 814. 
. 47- 


ple. R. 2 Rol. 8 15. J. 15. 816. J. 15. 
So, if it was a Warren. R. Ow. 66. Vide Ante, (D. 3.) 
So, it is no Waſt, if the Land lies fallow, by which Means it is over-run 
with Buſhes, Sc. tho! it is bad Huſbandry, 2 Rol. 814. J. 35. 

If Trenches are dug in a Meadow to drain off the Water, R, 2 Rol. 820, 
J. 23. 2 Leo. 174. 
I Waad be ſown againſt the End of the Term, tho! it is not ripe for many 
Years. Semb. 2 Rol. 815. I. co, 

So, it is not Waſt to dig for Metal, Coal, Gc. in Mines open at the Time 
of the Leaſe. Co, L. 53. b. R. 5 Co. I2, 


Or, if it was ſtocked with Conies, it not being a Warren by Charter or Pre- 


— 


Or if Mines were not demiſed, if the Land was demiſed with all Mines. 


R. 5 Co. 12. 
ſt will not be Waſt for a Parſon, Vicar, Sc. to dig or open Mines in his 
_ Glebe, Sem. I Std, 152. 


(D. 5.) In Wood, Sc. 


So, it is Waſt, if a Leſſee cuts down Timber. Co. L. 53. 4 

Oak, Aſh, and Elm are Timber, after the Age of 20 Vears, throughout the 
Realm. Co. L. 53. 4. Dy. 65. 4. 

And where they are ſcarce, by the Cuſtom of the Country Beach, Willow, 
Hornbeam, Fe. may be accounted Timber. Co. L. 53. 4. R. Mo. 812. 
And therefore if a Leſſee cuts down Trees, which by Law, or the Uſage of 

the Country, are eſteemed Timber, .it will be Waſt. Co. L. 53. 4 
So, if it be found that he cut down Black- Thorn exiſtent Arberes Mabe- 

remiales, it will be Waſt. R. 2 Rol. 8 19. J. 52. Co. Car. 531. 

So, if he cuts down White- Thorn, where it is in a large Quantity, or made 
Wood. 2 Rol. 817. J. 12. 2 Cre. 126. 

So, if a Leſſee cuts down young Oaks, Cc. being of 20 Years Growth, 
it will de Waſt. 2 Rol. 8 17. J. 28. mn J. 45. 

Or deſtroys the Germins, Co. L. 5 

So, if a Leſite does an AQ, by Which the Timber decays: As, if he 
lops and tops them. Dy. 65. a. Co. L. 53. a 

So, if a Leſſee cuts down Birch, Willow, * Fc. which are not 
Timber, if growing in Defence of the Houſe. L. 53.4. 

I upon the Scite of the Houſe. D. Hob. 3 | 

, if he roots up or deftroys Quickſet of - White-Thorn, Ge. Co. L. 
ki, a. KR. 2 Cre. 126. | 

If he A N or deſtroys, the Germins of Underwood, which may 8 
cut. Co. L. 


80 it will 52 Wat if a Leſſee cuts down Trees for Fuel, when there i is 


A aridum ſufficient. Co. L. 53.6. 2 Rol. 820. J. 10. 

PR he cuts down for New Pales, Fences, Sc. where none were before 
L. 53.6. . IK 

. Or for a new Houſe. 2 Bl. 822. J. 35. f 


I he ſells the Trees, and with the Money repairs. Co. L. 53. " | 
Vor. V. I” 8A Or 
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6 420 Faces apache, and uſes for Repair GL, 53, 6, 2 Rol 
15. 
13 down for Repairs which are not neceſſary. 2 Rol. 822. J. 40. 
Or, for Repairs, when there ſhall be Occaſion. R. Cro. El. 593. 


\ Br for Rei which happened by the Leſs own Det, Co. L. 53.6. 
822, J. 


If he cuts - for the Uſe of Mines, tho' the Leaſe was with all Mines; 
fot be can take only for T hings directly neceſſary. K. 2 Rol. 823. J. 30. 


19. Fob. 234. 
0 1 Mines were open at the Time of the Leaſe, and the Leſſor and 
former Leſſees uſed to take Timber for ſuch Uſe ; for the Leſſor may do 
as he pleaſes, and the Tort of the former Leſſee is no Excuſe. Per Hob. 235. 


But cutting down Trees, which are not Fimber, nor ſtand for Defence of 
he Houſe, is not Waſt. G. L. 53.9. 
Nor 5 that were Lg Fr they are dead, nec Fructum nec Folia 
an”. Co, L. 53.4: 17. 
"T6 cutting the Re of l. Aſh, Willow, &c. is no Walt, Per 
2 Rol. Brg. £ 17; 3: 
ho” it be above 20 Years finee the laſt Fail. Semb. 1 85d. 300. 
So the cutting ggg pn — Therk Ge. is no Waſt. ts 126, 
* cutting down Timber for nece dary Bates, allowed by Law to the Leſ- 
* o Wat; As, 2 1 Plowbete, Hedgebote, Ge, . L. 53. b. 
Repairs. ' Co. L 
For Repair of Pales, Gaza Fences, Sc. Co. L. 83, b. 
Tho' the Leſſee covenants to repair at his own Charge; for this doth not 
take away the Liberty which the Law — R. „ 23. 
So, tho' the Leſſor covenants to repair Wt; 
So, if the Leaſe be. without E of ; 52 the Leſſee may cut 
down * rees for Repair, if he pleaſes, Co. L. 5 
So, if the Houſe w. was ruinous at the Entry py the 11 in which Caſe 
he wall not be liable to Walt, if it happens. Co. L. 54. 5. 2 Rel. 823. J. 10. 
Or the Decay was in the Time of the Anceſtor of the Plaiatiff, who is now 
difp uniſhable. 2 Rol. 822, J. 45. 
bo, if it be for Repair of Things uſeful, tho they are not abſolutely ne- 
ceflary : As, for Water-Troughs to be fixed | in the Ground for his Cattle. 
2 Rol. 823. J 22. 


3 (£) What shall not be Wat. 
42 . 1.) In Repoſt of the Value. 


UT the Leſſee ſhall not be fad for Waſt, if the Value does not amount 
to 40 d. Cv. L. 54. 4a. Ney 4. 
If it does not amount to more than 405. Winch 3. 
And therefore, if Walt is found, only to the Value of 35. or lefs, l. 
| ment ſhall be given. 2 Rol. 824. J. 10, 15, 25. Ney 4. 
3 EE Tho' the Defendant confeſſes the Waſt. Ney 4. Winch 5. 
=, | And if Judgment is given; it will be Error. Per And. Ney 4. 
Teet whete'the Value was do 404.;it has been allowed for Wat. (Go. L. 
: 5 4. u. N 4. D 
: And even Paricalr may be united to make fuch Value. q. E. 54.6 
2 Rol. 824. J. 20, 


RR 1 


0s 


| down, Waſt lies again 


AST ET: 


(E. 2.) If the Place be not demiſed. 
| So Waſt does not lie, if the Place, in which, is no Part of the Demiſe : As, 


if the Leſſor demiſes, except the Woods, and afterwards the Leſſee cuts down 


the Woods; for the Soil is excepted. Per 2 J. Dy. 19. a. Adm. Cro. El. 690. 
But if there be a Proviſo, that it ſhall he Lawful for the Leſſor to cut down 


Trees, Waſt lies, if the Leſſee cuts down; for it is a Covenant and not an 
Exception. R. Cro. El. 690. Dy. 19. a. in Marg. 


But, if a Leſſee aſſi * bis Eſtate to A. except the Woods, al cuts 


him; for as to the Leſſor, they are Parcel of the 
Demiſe. 2 Inf. 302. Dub. Cro. El. 17. R. Oo. El. 683. I Leo. 


n b wil. R. Cro. El. 683. 


(E. 3.) Or demiſed without Impeachment. 


. Hd. 25 


if the Eſtate is — zen or WINGS pe it is one. I Rol. A e 
But a Grant to a 25 without Impeachment of = is not good, 
if it is nat by Deed. 2 Inf. 146. : 


it amounts to a Covenant. 1 Rol, 18 
So, if a Tenant in Tail grants that e Leſſee ſhall be without Impeachment, 
it does nat. bind bis Iſſue, cho he acgepts the Rent. 1 Rot. 183. 


So a Leaſe, with all Trees, Timber, Sales of W 
Impeachment. . R. Hob. 234. a ood, Gr. is Rot withays 


a Grant, that the Leſſee Commodum 8 meliori Made guo fibi 
Ge. does not amount to without Inpeachment. Hob. 1 59. 


(E. 4.) If done by Defaule i = the Leſſor. 


80 it does not lie, if the Waſt be done or occaſioned by the Leſſor him- 
ir. As, if Trees are cut, &c, by the Leſſor or his Command. 2 Rol. $22: 


viderit, 


2 * into a Wood demiſed, and deſtroy the Germins there. R. 2 Rol. 822, 


If the Leſſor cuts down Trend, ad afterwards the Leſſee 8 Cattle deſtroy 
the Germins of them. Per : 2 7. 

If the Leſſor daes not allow 206 . when there is not ſufficient 
the Land, and the Decay is not by Default of the Leſſee. Semb. per 2 7. Mes 


80 it does not lie, if "the Leflor ACOEPts a Surrender from the Dicks 32 
the Waſt. 2 Inf. 304. 


(E. 5. ) Or by Tempeſt or Enemies. 


80 it does not lie, if the Waſt was by Tempeſt, Lightning, c. if je be 
tepaired in convenient Time. Co. L. 53. 6. 10 G. 139. b. 


* mow Kiog's Eoemies. Ce. E. 53.6. 2. 3. 


(F) Penalty 


So, if he alen except the Mines, and afterwards digs; for the 2 | 


MW it does not lie, if the ak be without Impeachment of _ 1250 25 | 


If it be not by the fame Deed, by which be leaſes; for, by weer Perg. 


If the Leflar cuts down, &c. Quickſet or other Fence, by phich Cattle 
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® Penalty foꝛ matt. 


F. 1.0 Done by Guardian in 22 


BY the St. M. Ch. 9 H. 3. 4. Cuſtas Terre, Gc. capiat "th rationabiles 
Exit', &c. et hoc fine Deſtructione et Vaſto Hominum et Rerum. Et | Nos 
commiſerimus Cuftodiam, &c. Nos ab eo capiemus emendas, Tc. Si dederimus, Ge. 
Cuſtodian, et ille Deſtructionem fecerit aut Vaſtum, amittat illam Cuftediam, 
Sc. And this was confirmed by the &. W. 1. 21. 
And therefore, if a Guardian in Ch:valry had committed Waſt, where he 
did not claim by the King's Grant or Comenifiton, yet he ſhould loſe his Cuſto- 
dy. Vide Stat. V. 1.21. Co. L. 53. 
If the King had the Wardſhip, and committed, or granted it to another, 
the King might take 'Amends for the Heir. 2 Int. 13. 
| 1 King had not taken Amends, an Action for Waſt lay by the Heir. 
2 13. 
If the Heir, in Ward, had brought an Action within Age, tho Guardian 
loſt his Cuſtody. G. L. 54. 2. | 
If at full Age he recovered Damages only. Co. L. 54. 4. 
And by the Sr. Gb. 5. he ſhould recover Treble Damages; for Si that Sta- 
tute Treble Damages are annexed to the Action for Waſt. 2 If. 13, 306. 
So the Guardian ſhall now loſe the Cuſtody and treble Value of the Waſt, 
and ſhall be fined to the King. 2 f. 300. 
F 2 Guardian ſhall loſe the Cuſtody of the Land only, not of the Body. 
2 14. 
And by the Sr. Gh. 5. The Heir ſhall recover Damages only where the 
Wardſhp i ot ſufficient forthe Value of the Walt 2 Inft. 306. * 


(F 2.) Done by Tenant by Curteſy, Dower, for Life, or for 


Years. 


By the Sr. Marl. 52 H. 3. 23. Firmarii, &c. Vaſtum, Venditionem, vel 
. 77 non facient, &c. Quod fi fecerint et ſuper hoc. convincantur, Dampna 
% ll ituant, et per Miſericordiam graviter puniantur. 
St. Glo. 6 Ed. 1. 5. Loſe the Thing waſted, and make Amends 
1 Teeble the Value at which the Waſt ſhall be taxed. | 
And therefore, where by the Common Law, Tenant by Curteſy and in 
| Dower anſwered only for the Value of the Waſt, and had a Cuftos aſſigned to 
him to prevent Waſt being afterwards done. 2 I. 300. | 
Since the St. of Glo. As well Tenant by Curteſy and 3 in Dower, as Leſſee 
for Life or Years ſhall loſe Locum vaſtatum and treble Damages. 
If Waſt be done Sparfim in ſev Fr of a Houſe, the whole Houſe ſhall 
be forfeited. 2 Inf. 303. G. L. 54. 
So ĩt it be Sparſim in the whole Wood; for otherwiſe Locus vaſtatus and the 
p Reſidue of the Wood would be enjoyed by the Leſſor and Leſſee, which 
—_ would occaſion mutual Treſpaſſes by one upon the other. 2 Init. 304. 
=_ So, if a Meadow be converted to Tillage Sparfm through the Whole. 
* . 2 In O | | 
| * © BY; i Vaſt be afliencd i in the Hall of a Houſe, the whole Houſe ſhall be 
\ forfeited ;_for it is the principal Part of the Houſe, and it cannot be well di- 
- - vided from the Houſe, Cont, Co. L. 54. a. Att. fer Noy Dy. 272.6. in Marg. * 
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So, if Waſt be in the Kitchen, &c. of a Caſtle ; for the Caſtle cannot be 
divided. Dy. 272. 6. in Marg. 

So the Leſſor may waive Fa/t againſt the Leſſee, and maintain Trover againſt 
him, who took Trees cut down during the Term. R. per 3 J. Cro, cont. 
Cro. Car. 242. 

But, if the Place, in which the Waſt was committed, may be conveniently 
divided from the Reſidue, . that only ſhall be recovered : As, if the Part of a 
Wood, where the Waſt was, may be ſeparated from the other. 2 Tnft. 304. 
Co. L. 54. 4. 

So, if Waſt be aſſigned in throwing down, &c. the Pales of a Park, Ge. 
if it does not a _ pear that there were Deer there, or that they were diſper- 
ſed, the Plaintiff ſhall recover only ſo much of the Place, as where the 
Pales were ſtanding. -R. 2 Rol. 836. J. 10. 

So, if Waſt is affigned in three Acres and found only in One, the Plaintiff 


ſhall recover but One, tho' the Defendant pleads a Plea, which amounts to a 
Forfeiture of the Whole; as, if he claims the Fee. 2 Inf. 305. 

If Waft be brought in the Tenet, the Plaintiff, generally, ſhall recover Locum 
vaſtatum, and treble Damages. 2 If. 304. 

If Parceners leaſe to 4. who commits Waſt, one Parcener has Ifue and 
dies, A. commits. freſh Waſt, in an Action for both Waſts, by the Aunt and 
Niece, ſhall have Judgment for the Place waſted and treble Damages 
for the laſt Waſt, and the Aunt ſhall have a ſeparate Judgment for Treble 
Damages for the firſt Waſt, 2 It. 305. 

But if Vaſt be brought in the Tenuit, (as where the Eſtate of the Leſſee 
is determined by Effluxion of Time, or the Act of God, or Tort of the Tenant, 
_ as by Forfeiture, &c.) the Plaintiff ſhall recover Damages only. 2 Inſt, 304. 

So if the Leſſeeꝰs Eſtate determines pendente Lite; for Action does 
not abate. 2 Inſt. 34. 
If a Leaſe be to A. for Life, Remainder to a Woman for Years, and they 


intermarry, if the Reverſioner brings Waft againſt them, he ſhall recover . 
Eſtates. 2 Leo. - Oo 


As to Proceſs, Count, Pleas, View, and Judgment in Vat, Vide in Pleader, 
(3 0. 1, &c.) 


Vide more concerning Waſe in Chancery, (D. 11.— 4X. )—Chefe, (N. 1, 
&c,)—Copybold, (M. 3.) —Pleader, (3 O. 1, &c. Y— Probibitim, (F. 16.) 


W A V. 
| Vie Chimin. 
WEIGHTS AND MEASURES. 
Vide Tuſfices of Peace, (B. 31, 90, &c.)—Leet, (L. 6, &c,)— 
8 . 


w H 1 r G. 
Vide Bui, C 


. 
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— 


vor. v. 120 WIDOW. 


Ia H- T. Ie of 
1 Vid Mavigatian, (F. 5.) 
Vid: Baron and F 6 D. a.) 
PW“iINE AND WINE 
J Peace, (B. 100.)--Lomdon, 6 5} 
| L a3, (3 A. I, A. 44) 
2 WITCHCRAFT. 
| : Vide Juſtices, (8. 1 3-)—Fuftices of Peace, (B. 13.) 
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„%%% „ Ee wet, ate 1 


1 piu Tf might. | 
=" Hds Chace, (N. 3, 6, 7.)Difmes, (H. 3, 4 ö 
Ip  WOOD-STEALERS. 
= Vue Fuſlices of Peace, (B: 86.) 


— Pa, m (Qs) 


=. MS: 4 
Vide Diſmes, (H. 7. 


O 1 Ss. 
Vide Parols. 
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) Wreck, Flottan, Jetſan, what ſhalt be. 


RECK is, where Goods after Shipwreck are thrown upon the Land, 
4 A ne Man, Dog, or other Animal eſcapes alive out of the Ship. 
2 . 1 | | 


Flotſan is, where Ge 


Goods, after Shipwreck, lie floating or fwimming upon 
the Top of the Water. BI. _—_— Flotſan. 1 

Yetſen is any Thing caſt out of the Ship, being in Danger of a Wreck, and 
beaten to the Shore by the Waves, or caſt on it by the Mariners. Bl. Nom. 
Verb. Flotſan. 7 at 3 . — 

But, if any Animal __ alive to Land, it will not be a Wreck, for a 
Dog and Cat are only ſpecified as Examples. 2 Inſt. 167. | 

So the King's Goods ſhall not be a Wreck, if the Property be proved at 
any Time, 2 Inſt. 168. | 

So, if a Ship, being in Diſtreſs, all, deſert her, and any one come alive to 
_ tho' the Ship afterwards periſhes, there will be no Wreck. 2 Inſt. 
$0, if a Ship be purſued by Enemies, and all the Mariners to fave their 
Lives deſert the Ship and come to Land, and the Ship is ranſacked by the 
Enemies, and afterwards put to Sea and there periſhes, it will be no Wreck. 
2 Inſt, x6 E 1 4 1 a g ö 1 1 5 | 

S, fa Ship, being in a Tempeſt; cuts its Cable, the Anchor is not Yreck. 
52 YR. 8 | SE: 

By the Sr I. 1. 3 Ed. 1. 4. (which is only a Declaration of the Common 
Law) The Things muſt be kept by View of the Sheriff, Coroner, King's 
Bailiff, Cc. and bailed in the Hands of thoſe of the Town where found, and 
if any one proves Property within a Year and a Day, they ſhall be reſtored to 
him, without Delay ; if not, they remain to the King. Yau. 164. 

And Wreck belongs to a Subject by Grant or Preſcription. 2 1nft. 168. 

1 which Caſe the Sheriff, Cc. muſt deliver the Goods to the Grantee. 
2 Inſt, 168. | 

If the Sheriff, &c. does not do it, he ſhall be impriſoned and fined at the 
King's Will, and render Damages. 2 Inf. 166, 168. 

If the Goods are not kept by the Sheriff, but taken away by the Neighbours, 
the Owner ſhall have a Commiſſion of Oyer and Terminer to inquire of the 
Treſpaſs, and to make Reſtitution. 2 Infl. 168. ö 

| I ut, 
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But, if the Goods found are Bona peritura, the Sheriff may ſell them with- 
in the Year. 2 Inſt 168. 

The Year and Day, within which the Owner may prove his Property, 
ſhall be computed from the Seiſure, as Wreck. ..2 Inf. 168. 

And if the Owner dies within that Time, his Executor or Adminiſtrator 
may prove his Property. 2 Ji. 108. | 

— which are rect, pay no Cuſtoms, R. Vau. 161, Ge. 


Vide more concerning Vreck in Admiralty, (F. 7. — Offer, (8. 10.) 


2-44 
| Vide Brief. 
W ROLL F- I 'WN G; 
Vide Aftion upon the Caſe upon Aſſumpfit, (F. 3.)— Agreement, 
on 4 * une A. 2 Edi (C. 1 e * I.) 
wo og a a 6 TR 


. Vide Ann. 
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YBAR AND DAY. 
Ergo 15 Pry 


YEAR DAY AND WAST. 
Vide Arn Four u . 
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Pleader, 
Tx 33 Pleading. 
Ap 
What ſhall 4 —— 
Where it ſhall be entred. 
How it thall be enforced. — 
In an Action againſt Huſband and Wife, 
At what Time the Ap ought to be; 
At the Day of the Return of the Writ. 
When at the Day by the Roll. 


| 
| 


——ů— 


— | — 
— 


When a Man, who appears to one Proceſs, ſhall an- 


ſwer to another. 
When not. 


When one Defendant, who appears, ſhall anſwer 


without the other. 
When not. | 
Default of A 
Of what Effect it ſhall be. 
Count; 
To whom a · Declaration ſhall be delivered. 
At what Tune. — 
In B. R. | 
In C. B. | 
' Vide Ante, (C. 2, 3.) 
How the Declaration ſhall be enred. 
How it ſhall be amended. — 
Vide Amendment, (L. 1, 2.) 
When a Declaration may be altered Payment of 
the Debt by the Defendant, Y7de 5 (C. 10.) 
When a Declaration ſhalt be amended upon the Sta- 
tutes of Jeofails, Fide Amendment, (L. 1, 2.) — 
When a Plea, VidePof, (E. 39. 
The Form of a Count or I 
In B. R. 
Muſt be in Cuſtud Dur” Mar 
Addition not neceffary, nor Recital of a Plaine. 
When _ may be . into Court. — 
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| Muſt be upon an Original, Ge. — 
How the Original ſhall be recited. — — 
Muſt be conformable to the Original. — 
When a Variance ſhall be aided. — 
What Variance is not fatal. 


ON 99900 


Special Count upon a General Writ. 
found upon a Declaration. 
Po Pledges 5 be found in Replevin, Vide 
Poſt, (3 4 | 
The . w; Bedgs Vide Bail, (A.—C.) 
Count or Declaration muſt have Certainty 
Certainty of Parties. 
What ſhall be a Miſnomer of the f the Plaintiff or De- 
fendant, Vide Abatement, (E. 18, 19.—F. 
17, 18, &c.) 
When the Omiſſion or Miſtake of the Name of 


| Pied 


© Certainty of Time, — — 


a Certainty of Place. — 
x Vide Ante, (C. 19.) 
In what County an Action ſhall be alledged, Vide 
Alia, (N. 1, 2, 3.) 
From * Place 5 — ſhall come, Vide Anena. 


?, (H. 1, cfg 
Certainty of the Thing . „ |: v5tY 
Certainty in other —— — 
Declaration muſt be ſenſible. —— 


But Certainty to a General Intent is ſufficient, — 

W Se is required in a Bar, Vide Po, 
„6, &c 

And the ' Words 2 have a reaſonable intendment. 

And General Words are ſufficient, where the Cer- 

ttainty lies within the Defendant's Notice, _ — 

Where they are aſcertained by other Circumſtances. 


And Surpluſage does not hurt. — 
Vide Paſt, (E. 12.) 8 

Except 4 it defeats the Action. 

So leſs Certainty is wanting for a Collateral Matter. 


And little Certainty is wanting for Indpcement. — 
Vide Poſt, (C. 43.—E. 10, 18.) ; 

So if it be certain in Part and uncertsin * other 
Part, Judgment ſhall be for the Rn al as to 
the certain fart. — 

Declaration muſt not be double. 

Wben ſeveral Matters may be contained in * 


(G. 4.) 


And how ſeiſed, &c. 

' Vide Pol, (C. 43.—E. 22.) 

Muſt ſhew ſufficient Eſtate in bas eben he de 

rives Title. — — 

Muſt plead a mme a as it operates, — 
| 3 6 5 


r 


ſame Declaration or not, e. in Abatement, | 
Declaration ought to ſhew a Title. * . 


Reference 


12. 
14 
15. 


| ; C. 36. 
C. * 


11. : 


13. 


16. 


Reference 
Letter and F by Page, 


18. 
19. 


19. 
20. 


20. 
21. 


Ts --1N DD Rt: 


How a Bargain and Sale ſhall be pleaded, Vide Bar- 


gain and Sale, (B. 12.)—How a Deviſe, Vide 


Devi ſe, (7 P. )—How a common. Recovery, Vide 


Poſt, (3 A.8) 
If he Claims by Cuſtom or Preſeription, 8 Pre- 
ſcribe, &c. — 


When Poſſeffion is ſufficient. 

When a Title ſhall be ſhewn in the Replication. 

When in the Bar. 
Vide Poſt, (E. 21, 22.) 

But a Title in the Defendant is ſufficient to be alledg- 
ed generallj ß). — 
So if it be alledged by Way of Inducement. 

When a Declaration ſhall ſhew a Breach, 
How a Breach ſhall be aſſigned; 
In the Words of the Covenant. 
According to the Intent of the Covenant, &c. — 
When it is not well affigned ; 
If it does not comprehend the Effet of the Cove- 
nant. 
If it be not certain.. 
If it does not ſhew an Interruption 
Vide Pal, (E. 25, 26.) 
Averment in a Declaration; 
When neceſſary 
Performance, — it ſhall be — 
Condition precedent.: — 
The Cauſe or Conſideration of the Duty de- 
manded. — — 
Tho' there are Mutual A ents, if the 
Thing to be done for ſuch Conſideration is 
Agreement to be done at a Day ſubſe- 
quent to the Performance of the Conſidera- 
tion. 
When Performance need not e ee ; 
| Where there are Mutual Agreements. 


— — 


— — — 


by Title. — 


Tho' one Thing is to be done in Conſidera- 


tion of another, if it be _ to be done 
dt a Day precedent. ä 
Where there are Mutual Remedies. 
Matter ex poſt Faffo, which defeats a an Eſtate or 


Intereſt. — 
Performance, How alledged ; ; 
According to the Intent. — — 
Vide Condition, (G. 12. 0 
Exact Performance. — — 
NPide Condition, (G. 11.) 1117 
Muſt ſhew to the Court that it is well performed. 
But it is ſufficient to ſhew a Performance 1 in ge- 
neral Terms. | — 
When the Conſideration of a Patent tall be aver- 
red; 
_ When it is Executory. . 
Or the Surmiſe of the Farty. ——— 


— -- — 


, 
* 
— 


Reference by 
Letter and Figure, by Page, 


Reference 
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_ How it t ſhall be alledged, | 
; | be When the Contngance of an Ee ll be aver 
_—_ 1 r 
=. 4 Vide Poft, (E. 19, 20, 215 22, 23, 24.) 
= | G 55 How it ſhall be averred. 9— 
=. 1 Vide Pal, (C. 27... - V. | 
11 — 


Averment of a | 
When there ſhall be a a Special "= — 
When a general Requeſt is ſufficient. — 

' How Requeſt ſhall be made. — 
Vide Condition, (L. 11 — | 


| Averment of Notice ; ; | 
f 5 Vide Condition, (L. 8, 0 1406.3 
| How it ſhall be alledged. — — 
When not neceſſar px. — 
Nu Condition, (L. 9.) 5 
| When a Fact ſhall be averred; Nerz 
2 To aſcertain the Caſe to be withia — — C. 76. 


By what Words an Averment ſhall be. — 
When an Averment is not neceffary; @ ew 2s 5 
5 Of Matter apparent to the Court.— C. 78. 
An Averment © that, which. appears eherwie to 1805 
the Court, does nat avail. — 
Matter ex abundanti. — | 
Matter which comes re from che other 
q 1 | ee. ; | — — 
3 5 | An immaterial 
I Concluſion of a . — ded 
When A tion al 3 
By the Rr. 
A ESD "By the Writ. — — 
3 | By Verdict. . — 
. Vide-Pof, (E. BY. 
When a Detect in a Declaration ſhall be 
Jide Amendment, (L. 1..2-)—How it 
amended, Vide Ante, (C64. - 


Am bh 
mp; it 11 — * WOE > 
When i it ſhall be given. — 


[13 
Do 
2 


As to Pleas in Abatement, at, 77 de. 1 for Tot". 


_—_—. As to Pleas to a Bill in-Equity, Ned aner, (L i.) 
A Muſt anſwer the whole Declaratioͤnwn.— — E. 1. 


Lide Pg, 3 2.) 


. 8 
2 > 


And Surpluſag 


Tun 


. 

And muſt not be double. — 3 
Nie Ante, (C. 33.) — Po, (F. 46.) 

Muſt not be Argumentative. — 88 

Nor vary from the Place in the Declaration vvithout 

Neceſſity. EO 

Muſt be certain. — = NPY 


And ſhall be moſt ſtrong agaiaſt the Defendant, — 

But Certainty to a common latent is ſufficieat, — 
Vide Ante, (C. 24.) 

So leſs Certainty where the Matter may be mms 
by Evidence. — 

And neceſſary Circumſtances (hall be intended. — 

And Jeſs Certainty is neceſſary for an Inducement, — 
Vid Ante, I 31, 43-)—Pgh, (E. 18.) 

Or far a N tive Matter. | — 

e does not Prejudice, — — — 
Vide Ante, (C. a8.) 

When the General Iſſue ſhall be — 

Plea amounting to the — Iſſue is bad. — 

When a Plea ſhall be 8 
If it ba by Way of 2 Juſtifteation. 
Haw Performance or other Acts are to be wetted, 
| Fide Ante, (C. $1, &e.) x 


In _ to 8 — — 

Act by peciat Aut ority. — — 
Muhen a Record, Fr. ſhalt be Specially alledged. 

When Eſtates ſhall be Specially alledged, = 


When not. |—— 
It. hall ſhew by what Title. 

Vide Ante, (C. 34 Cc.) 
In what Right ſeiſed. 


Vide of 
| When be may plead by Se Ela. 
When he ſhall —_— to Covenants 4, yur 
{ 13. 
The — of 7 F in Bar. 
How. it: ſhall conclude.;. 
To the Action. 
Ta the. Record. 
Spe Concluſion; 
— 
Whenuit ſhall conclade-to the Country. 
When;it ſhall be averred. — 
— be Triable. 
Form of Reading; 
When feveral Defendants; 
Plex bad i Pr is bad for the Whole, 
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When it. ſhall be aided ; —— Nane I 2 At ee 

Ry the Replication, | { —— — E. 3. 33. 
| oh 4 Vide Ante, (C. 85.) . | nn MK? lob 8 
2 | A 2 By Verdict. 5 — — — E. 38. 84. 
| 1 a Ante, (C. 87.) 6 2 | OI 
By the Statute of Jeofails. | 

"VF: "What ſhall. be a Miſpriſion or Deſect in Form, 
| "= Vide Amendment, (T. 1, &c. -W.) | 
Ss, nay © | ha a Plea ſhall be defivered. 
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* 
© 
D 
* 
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At what Time, — — $0; ' $5. 
Judgment for Default of a Plea, — — E. 4 86. 
1 Replication; 1 40 

| To whom it hall be Ielivered. — — wo P.. 87, 
In what Manne. — — EB. 357. 
: At what Time, — — — F. 3. ' 8, 
| The Form of a Replication, « ——— — F. 35. 
p How it ſhall conclude. EF... 88. 
Muſt be conformable to the Count, — F.6.: 988, 

Departure, what ſhall be; wk 


133 | If the Replication, &c. does not maintain the 1. a et e 
== k claration, &c... par , © wane! F. 7. 88. 


3 Ik it maintains a Common Leave Chim by a Statute. F. 8. go. 
_ Or Cuſtom. 2 — F. 9. 90. 


3 5 "ax Or by Matter tantamount. —— — 
=. | What ſhall not be a Departure. — 
1 . When the Replication ſhall aſcertain the Count. 2 
* == When it ſhall make a Title... — F. 13. 92. 
' When it ſhall affign a Breach, . —_— — N 
When not. — . : — , 
' Muſt not be double. — — PF. 16. 9. 
„de Ante, (C. 3.—E. 2.) „ ec e anther of 
Muſt be certain; N Se 
But Certainty. to a Common Intent is ſofficient, — Fay. 94. 
ft, Vide Ante, (C. 24.—B. 5.) 82 3 WONG: 
De 2 art Wen it Hhall-be replied _ | 
1 ral + | - £12 
a. = the P Plea my in "era 
Or juſtifies — Matter of Fact. — — . 
When it is not a. good Replication - Generally; U H n 
I Matter of Record be mixed with the Fact. F. 20. 96. 
fn — Defendant claims an Intereſt in or out of tte 
d. — | . | 
I the Defendant claims by Authority from the; hol 14 * 
-, Plaintiff himſelf. = 4 
Or by Authority of Law. F. 23. 97. 
. He it ſhall be ed. —̃ (v— — F. 24. 97. 
1 bad in Part is bad for the Whole. j2 | p F. 25. 97. 
Teer 2 — — 3 DT {8 * 
By what Words i it ſhall be. — — . 97 
. When- neceſſaryj .. — — | * 
4 When not neceſlary. 4. --. Mot d dA td Land gi H a Han ies 
I the Party confeſs and ** — — 823. 101. 
If he juſtify the whole Actiowu.— — 6.4. 
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KS Reference by Reference 
„ 11 bd px ; ; 3 : Letier and Figure. by Page, 
If it be a Matter of Lac. . 
Or à Matter of Record. — | G. 6. 102. 
Or not triable. — . 99 102. 
Or not expreſly alledged,  —— ! — 6.8. 1oz. 
Vide Poſt, (G. 13.) 
Or-if there be a good Iſſue before. 6 
Of what Thing'a Traverſe ſhall be; 8 | 
O the moſt material Thing. — G.1o. 10;. 
What Thing is traverſable.— n dos. 
But Traverſe of an immaterial Thing is bad. — G.12, 106, 
+ Or of a Suppoſal, * ich, 13 07. 
Or Inducement. — G. 14. 10. 
Or a Traverſe more large than neceſſary. — 6.15. 107. 
Or more narrow. — — — 6.16. 108 
Traverſe upon a Traverſe; 8 
Shall not be allowed 40 we firſt Traverſe is ma- : 
terial, —— G. 17. 109. 
But Traverſe after a Traverſe is allowed. — G. 18. 109. 
So Traverſe upon 4 Traverſe, when the firſt is im- 
materiall.— ” — .G.19. 110. 
W t to a Traverſe. — 6. 20. 117. 
Whem an Inducement is not neceſſary. — 6. 21. 111. 
When the Defect of : a Traverſe ſhall-be aided, —— ©G. 22. 112, 
Rejoinder. — H. 112. 
Surrejoinder. — — — I. 112. 
Rebutter. _ — — — EK. 113 
Surrebutter. — — — — WL. 113. 
When Judgment ſhall be; D 
Upon à bad Count. — — 1 
When for Default, Vide P, G. I.) OS 
When upon Ni dicit, Vide Ante, (E. 42 ) e 
Or upon Confeſſion, Vide Poſt; 5 2.) . | 1 
VU pon 4 bad Ple. ?“ — M. 2. 113. 
VU pon a bad Replication. —— M. 3. 114. 
At what Time Jadgment ſhall be figned. * ! - —— M. 4. 114. 
— of 6 21 15. 
f Deeds; of, Das a WW. me ,* | L Mine 10 © 1 
2 — 7 — — 0. . 16. 
How pleaded. — — — * op 
What Ded. —— — 0.3. 116. 
Wheie One is Privy, ” — — = r 
Or claims only Part of the Eſtate: — . 1 . 
Or juſtifies under a Party or Privy. O0. 6. 117. 
Tho Nothing is conveyed by the Deed, if a Deed oi + 
| | was neceſſary, TT — — -— 0. 7. 17. 
When it is hot neceſſar ; Ne PA» I nn 
If he be a Stranger. — 0.8. 118. 
Except where the Deed belongs to bm. O. 9. 118. 
It the Bitte be exetutct. — 0. 10. 118. 
oy Exce where ne is Party or Privy. 1 - * TY O. „ 1 19. 
If the Shewing be hindred by the other er Party. — 912. 119. 
Or be impoſſible. . NE 8 3.119. 


* bows 6-2 woot necelry or conveyed Nothing, . 0m = 19. 


Tur 19 D KX. 


” Or gare jth Inducment o the Afion o Nn 

Ee . 
ä If the Deed be nat mentioned tq intitle him. — O. 36. 
When the.not hewing is aided — nm. ,. 


5 Deeds, | —ä— 71 — 1. 
1 . 
t it is. * I. 


1 — — 


59 R — 
But urret is not a Cane 

If the Plea, &c, be bal. 
eee 


* ypon mn Büker ; gn — 


n Nea muſt „ in than to. the Country, 
Vid? Ante, (E. 32.) | 
vo the Gear Ups hall be pleaded, Vide. Aute, 
EE 
. — 
II » Taps Dome. — — 
ot upon a 1 F Ae 
What ſhall be called f Mey 


er alle put ie ri = 
le Paint. — — 


Form of j Iſſue, and id when and how thi the, 
Iſſue hal) 0 of ng Ti, Sc. for Trial, — 
Mig-joiniog an. Ifiue ſhall be aided ;. | 


By ths 3 8 Lk 0 — — 


| \ rial 424 4 my et 
1 LEI — _— — 
T4 ſhall be a Lt —ü—ͤn „ 


* a 2 97 mr? # * rr 8 


2 110. 
— | 
_ 25733, 


—1 * 
. oy = * 
* 0 


— — . 
which ben c melt an Elite, 


— 
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8 Letter and 
The Jury may find a Special Matter when Wer » het 
not give a General Verdict upon — 8.7. 1338. 
Ser give a General Verdict, when the Special does 
not warrant it. — 8.8. 139. 
May find a Matter in another Place or County; 
When the Place is only for a Venue. — $9, 139. 
When a local Thing is material upon the General 1 
Iſſue. — 8. 10. 139. 


When a Bar in a Foreign County is ox — 8.11. 139. 


At another Time. — 8. 12. 140. 
When it ſhall not find a Thing in another Place 14d 
In Criminal Caſes. | 8. 13. 140. 
When the Place is Parcel of the Iſſue. 8. 14. 140. 
When the Place is material, —— 8. 15. 140. 
So the Jury cannot find _ 
— 8 Thing coun to the Record. $ 16. 140. 
ntrary to the tier agreed b the Parties «17. 140. 
. © Out ef the Ihe, ——— 4 | 8. 15. I. 
And a Verdict ſhall be void; 
II it finds only Part of the Iſſue. 8. 19. 141 
If it be im $a, — — — 8. 20. 142. 
When the Imperſection ſhall be aided by In- 
* Vide Poſt, (S. 31 When by Spe- 
cial Concluſion, Vide Pal, (6: 1 1 
If it be Uncertain, .: —x ᷑— 8.21. 144. 
If it be only Argumentative, —— — 8.22. 145 
If it be Repugnant.? — 8.23. 145. 
If it be Variant from the Declaration. — 8.24. 146. 


Or gives Damages for a Thing not incurred. — 8. 25. 146. 
Bat a Verdict is ſufficient ; 1 
If it finds the Subſtance of the Iflue. — 8. 26. 146. 


Or omits a Thing not material,  —— - 8. 27. 147. 

Surpluſage does not avoid it. 8. 28. 148. 
Except where it tends to the Prejudice of the 

Party. — U — — 8. 29. 148. 

: Nor a ſmall Variation. \ ſtats — 8. 30. 148, 


Vide Ante, (S. 24.) 
1 And it is ſufficient, if it may be ſupplied by Intend- 


ment. — 8.31. 149 
And ſhall have a Reaſonable Intendment. — 8. 32. 150. 
And a Reaſonable Conſtruction. — 8.33. 150. 
When an Intendment does nat aid. — 8.34. 150. 


When Verdict aided by a Special Concluſion; 
Fot the Court doubts of Nothing bus but that hes is 
referred to the Court. 
And therefore a Special Concluſion x waives ives the Spe- N. 
Cial Matter. 
So a Special Concluſion aids Sher Defect, 
14 a Conclijſion does not aid; 
If it be contrary to the Premiſſes. 
Or if the Special Matter be out of the Inne. 
Or contrary 2 the General Verdict. 
A Verdi& deeds not preciſe Certainty, 
| iuty in a Thing not majerml, . ry 
8e a Verdict is aided 12 to Part of the De- 6 pe 
claration. — 8. 43+ 152. 
Vor. V. . © When 


9 PEE TH N b E XK 


- 8 — 2 p 
Letter and by Page, 
\ When a Verdif ul bo odd; as og 
By Miſdemeanor of the Jury and Parties. — 8.45. 
When not. ' — = 8. 40. 
By Arreſt of judgment. — 8.47. 
By an inconſiſtent Verdict upon Ow Iſſue, —_ 8. 48. 
By Amendment. — 8.49. 
When a Verdict ſhall be amended, Vide Amend 
Sr ment, P.) 
Poſtea. — — — I. 
Continuarice of Suit or Procels; | „ 
When neceſſarg.— — — V.. 
When hot. — — — V. 2. 
Hoy it ſhall be entre. — — V. 3. 
At what Time. — — — V. 
By what Words. — — — V. 5. 
Diſcontinuance; i ny By Yi 7 * 
. What ſhall be. — — — W. . 
T0 Par. — — VP. 2,. 
To one Perſon. — . ˙ = 
The Effect of a Diſcontinuance, — — W. 4. 
When it ſhall be by Leave of the Court. — V. 3. 
When it ſhall be aided: — — YW.s. 
Nonſuit; . t e 116 
What ſhall be.— — — X. 1. 
Rerraxit, What ſhall be. — — X. 2. 
Who may be nonſuited. — — X. 3. 
When a Nonſuit of one of th — — X. 4. 
When a Nonſuit of one of the Plaintiffs ſhall r 
Nonſuit of the o tber. — —— X. 5. 
Judgment; VET 
When it ſhall be upon Default. — F. . 
When upon Conſeſſion.— — — F. 2. 
When upon the Declaration, Plea, Ge. — — FP. z. 


When there ſhall be judgment on the Declara- 
tion, Plea, or Replication, Vide Ante, CES Yr 
Writ: of Inquiry; 
When neceſſar yx. 
When Error in a Judgment ſhall be amended, Vide 5 6: 
Amendment, (R) $45 


When a Motion ſhall be allowed in Arreſt of Jodg- ee 
ment, Vide Ante, (8. 48.) PSs 5 
. How it ſhall be executed. — — 22.2. 
What Proof neceſſar r.: — 2.3. 
Before whom it ſhall be executed. — 2. 4 
When it may be. — — — 2.5. 
Wben there ſhall by Judgment upon it. — 2. 6. , 
Proceeding and Pleading in particular Actions e e 


Fleading in an Action by or againſt an Atrorny, Vi de. 
Attorny, (B. 21, 22.) 

mo or n an aner, Vide Fel, 2 D. 10, 

Tn 7 by and againſt Huſband ah Wife; 
In an Action by Huſband and Wife. ld 2 
In n and 1 — 112 


, —— * 
- . 7 " —— — 9 92 4 5 « at 8 
* { * 1 


Tux IN D E xX. 


2 * 


by or againſt them, or when one ſhall ſue or be 
ſued alone, Vide Baron and Feme, Fs W.X. ® 
Plea, Je. 
Io Actions by and againſt a Corporation 3 
In an Action by a Corporation.— — 


In Actions by and againſt an Infant; 
In an Action by an Infant; | 
Muſt ſue by Guardian or prochein any — 
"i an Action againſt an Infant; 
Muſt defend by Guardian. 
n — * and againſt an Executor or Admini- 
In an Addion by. an Executor. —— 
What Actions he ſhall have or not, Vide Admi- 


„ .miftration, (B. 13.) 
In an Action againſt an 1 


What Actions lie againſt him, Vide Adminiftra- 
tion, (B. 14, 15.) 

Pleas to an Action by an Executor. 

To an Action againſt an Executor; 

In Abatement; 
Adminiſtrator not Executor. —1 

Adminiſtration to a Stranger and not to him. 
; Another Executor not named, — — 
n Bar ; NF 


Mon eſt factum; Non 22 —— 


In an Action by an Adminiſtrator.— — 
In an Action againſt an Adminiſtrator, ——— 
Pleas by an Adminiſtrator; 
In Abatement. 
1 8 | 
| Pleas to an Action by a an Adminiſtrator. — 
* againſt an Executor or Adminiſtrator ; 
When de Bonis proprits. - 


— — — —E— 
* 


— ——— 


Nide Adminiſtration, (I. 1, 2.) 
When not. — 
In Actions by and againſt an Heir; | 

In an Action by an Heir. 

In an Action againſt an Heir. 

Pleas by an Heir. — 
Vide Aſſets, (A.—B.) 


. — — — —— 


— nonmonmon—nee, 
— — en——_ 
— — — 

— — 


What Lands are Aſſets, in the Hands 
Heir, Vide Aſſets, (A. 
In Addons by and againſt an Aſſignee ; 


*; When Huſband and Wife ſhould j join in an AQion | 


In an Action againſt a Corporation, — — 


n ah on — 


Plene Adminiftravit. — ä — — 


What ſhall be a Devaſtlavit, and how found, 


udgment againſt an Heir. — — — 
2 —— — * 
90 . 


In an Action by an lawns oo Ar 


Loni al As, by Page, 


| 2 A. ff 168, : 
2 B. 1. 169. 
2 B. 2. 169. 
2 C. I, 170, 


2 C.2. 172. 


2 D. 1. 173. 
; 2 D, 2, 174. 
2 D. 3. 174. 
2 D. 4. 175. 
2 D. 5. ” 175. 
2 D. 6. 175. 
2 D. 2. y . 
2 D. 8. 168 
2 D. 9. 176. 
2 D. 10. 179. 


2 D. 11. 181. 
20. 12. 181, 
2 D. 13. 181. 
2 D. 14. 181. 


2 D. 16. 183. 


2 E. 1. 184. 
2 E. 2. 184. 
2 E. 3. 185. 
2 E. 4. | 186, & 
2 E. 5. 186. 


2 E. 6, 188. 


N F. 1. * 88. 
In 


— 


Tur IND E X. 


e e en Affgnee. 
As to Proceedings and Pleading i in Account, Vide Ar. 
„ count, (E. 1, &c.) 

What Pleas good; 


ge, 4 
When and how it muſt be May res 120 Replications 


How it ſhall be pleaded in | Abatement, "Vide Abate- Abate- 
ment, (E. 2.) 


How in Bar, Vide Pes, (2 W. 24.) 
F ee n Attachment. — 
en ind How it ſhall be 1 Vide Attach- 


ment, (H. I.) 
Compoſitiop. — — — — 
Statute againſt Uſur 7. | — 
What ſhall be Ufary or not, N = pool 


How it ſhall be pleaded, Vide Poſt, (2 W. *$)-.: * 
Statute againſt Gaming. 
on the Stars, 


What Play or Contract is il 
| How it ſhall be pleaded, Vide Pop; (2 W. 26.) 


Vide Juſtices of Peace, (B. 2. 


Accord or Arbitrament. — — — 


E nrine gun - Vide Accord, (B.) 
What Arbitrament, Vi Arbitrament, (E. 1, &c. 
Tom an Accord ſhatt be pleaded, Vide A 


(A. 1.—C.) 
How an Arbitraent muh be pteaded, vide Ar- 
— cord, (D. 1, 2.) 
| Infimul Computaverunt,, — —— 
Band for the Money. ———v - 
Diſcharg 9 * the Promiſe, —_—_ — — 
When a Promiſe” may be difcharged or not, Vide 
Action on the ——— (G.) | 
Releaſe, | | 
Performance. — — — — 
Diſcharge upon Statute for Inſolvent Debtors. — 
Pleading in an Action for a Deceipt. — 


As to the Original and Declaration therein, Vide 
Acdim upon the Caſe for Decripr, (F. 1, Kc.) 
Pleading in Trover. — 

"us to a Declaration in Trover, Vid Aftion upon 
_ . the Caſe upon Trover, (G. 1 &c.) 
Pleading in Confpiracy. —— — 


As to the Original and Declaration therein, Vide 


Alion upon the Cafe for Confprracy, (C. 7, ce) 
Pleading in an Action for Defamation ; 6 


Declaration. - 
As to a Declaration in Scandalum 


Ackion on the Cafe for Defamati 


nds EY 


on, (B 3.) 


For Slander of Title, Vide Aion on the Caſe fir 
7 Defamation, (C. 1, &c.) 


thereto, Vide Poſt, (2 W. 22.)— Ante, (2 C. arr 5 


Magnatum, Vide 


Reference 
2F.2. 


- 
* 
. 
„ 
\ 
* 


Reference 


by 
_Letier and Figure. by Page. 


188. 


189. 
189. 
189. 


189. 


190. 


191. 


191. 
191. 
. 191. 


27 


192. 
192. 
192. 


192. 


192. 


193. 


For 


Tre 100: © 


For Slander againſt a Common Perſon, Vide 
_ upon we Caſe for Defamation, Fr. 1. 
&c. 

; | 8 
Not Guilty, — — — — 

In Juſtification ; n 
When allowed. — — — 
Replication to it. vo —̃ʒ — kß— 
How Juftification ſhall be pleaded. —— — 
What ſhall be a good Juſtification. — — 
- What not. — — 


Pleading in an Action for a Diſturbance. 
As to the Declaration and Pleas in an Action on the 
| Caſe for Diſturbance, Vide Action on the Caſe for a 
Diſturbance, (B. 1, 2.) | 
Pleading i in an Action for a Nuſance. 
As to the Declaration therein and Pleas thereto, Vide 
Aion on the Caſe for a Nuſance, (E. 1, 2.) 
As to Proceeding in a Permittat, Vide Action on 
' the Caſe for a Nuſance, (D.—E.) 
Pleading in an Action for a Misfeaſance. 
Pleading in an Action for Negligence ; ; 


In his Office; &c. * : — — 
In keeping a Dog, Cc. — 
In keeping Fire. hp - > — 


rant! in an Action againſt a Common Innkee 


As to the Declaration therein, Vide Aion upon the 


Caſe for Neghgence, (B. 1.) 
Pleading in an Action againſt a Common Carrier. | 
As to the Declaration in ſuch Action and Pleas there- 
to, Vide Acbion on the Caſe for Negligence, (C. 2, 3.) 
Proceediog i in Actions upon ſeveral Statutes. 
When an Action lies upon a Statute or not, Vide Ac- 

tion upon Statute, (A. 1. -B.) 
How it ſhall be ſued by Qui tam, Gc. or the Party 

grieved, Vide Action upon Statute, (E.—PF.) 


When the Statute ſhall be recited or not, and how, | 


Vide Action upon Statute, (G. H. I.) 
Upon the Statute of Vinton 13 Ed. 1. of Hue and Cry. 
Vide Hundred, (C. 1, &c.) 
Declaration muſt be aga 
Hundred generally. — —_ 
- Rackddg the Statute. ' — — — 
Muſt ſhew the Time of the Robbery. 
And that it was within the Hundred, &c. 


— — 
— ——_— 


Muſt alledge Oath before a Juſtice of Peace. — 
And Notice. — 
And Property of the God. ä —ã4 


And Particulars of them, ——_ — — 


Moſt conclude contra gy Statut;, m—— — 

"5 " Vide Tndiftment;(G. 57 6 > oP. " 

4 Plea. 

Vienire fatcias. 
Judgment. — — 


vouF 
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* 
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Reference by 
. by Page, 
| 
2 L. 2. 193. 
2 L. 3. 193. 
2 L. 4. 193. 
2 L. 5. 194. 
2 L. 6. 194. 
2 L. 7. 194. 
2 M. 194. 
2 N. 195. 
0. 2% 
2 P. 1. 195. 
2 P. 2. 196. 
2 P. 3. 197. 
2 2 ; 197» 
ao" 197. 
2.S, 197. 
28. 1. 197. 
28. 2. 198. 
2 8. 3. 198. 
2 8. 4. 198. 
28. 5. 498. 
: - 2 8. 0 198. 
2 8. 7. 198. 
8.8. 199. 
2 4 9. 4 99. 
2 8042 14 199. 
28. 12. 199. 
28. 13. 199. : 
As 
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Hundred, 8 5.) 
Upon the Se. 2 (or 2 & 3) Ed. 6, 13. for Tithes ; 
By whom it lies.xx — —  — 
Againſt whom. — — — — 
Declaration. 


Plea. — — 


— — 


Goods hefare Conxic tion. —2 
Upon the St. 1 & 2 Pb. & M. 12. for 51, far dri- 
ving a Diſtreſs three Miles, c. — 
Upan "he. 8. 8 H. 6. g. for a farcible Entry. 
Upon the S. 23 H. 6. S. far being Under-Sheriff tua 
Vears together. — — — — 
Upon the St. 21 H. 8. 13. againſt a Spiritual Perſon ; 
For taking a2 Farm. — — 
For Non-Reſidence, — — — — 
Upon the St. 33 H. 8. . far uſing unlawful Games. 
Upon the St. 13 R. 2. and 2 H. 4. 11. for ſuing in 
the Admiralty for a Matter not ſuper altum More. 
Upan the 8. 5 El. 14. for Forgerß.— —: 
Upon the Sz. 8 El. 2. for ſuing in the Name of ana- 


Upon tho d. 25 Car. 2. 2. far nat taking the Teſt. . 
ron the Sr. 2 W.& M. 5 ' far en of © ile 


FA Unen the . + & 57,0 M.$. for approbending 


Pleading in Account. — — — 
As to Proceb,” Declaration, Pleas and other Praceed- 
ings in Account, #9 (Rh £9) 
| As to the Writ, Declaration, loas. meant, E 
/ in Annuity, Vide Amnuily, (5. E. F. G. H.) 
As to the Writ, Count, Pleas and other Proceedings 
in Appeal, Vide Appeal, (G. 1, &c.) 


As to the 4 40 and ther Procecdings i in Alie, 2 
( 


&c.) 
As to Proceedings in Audita Werela, Vide ane 
Qyerela, (E. 1, &c.) 
Pleading in Covenant 3 


| Delaration. — — —̃ — 


What Pleas are bad; 


Nil deft, Oo. mmm — — 
What good ; gs 1's | 

NVõn g. Factum. 
Accord. 


How an Arbitrament ſhall be * Fide 
Accord, 9 . 


pan the 4. 11 for Scifure of a Felon's | 


ther, withaut his Conſent.. —— 


Hi hwaymen. — — — — 


Aﬀſe, | 
As to the Pleadings in Aetaint. N de Aout, (O. n 


en i bal be aber O. — — 
Non infregit Conventianem. . — — | 


Arhbitrament. — 1 — 


AV. 
2 V. 3. 


2 V. 3. 
1 


11 n 


2 V. B. 


2 V. 9. 


Sal END RB: 


Outlawry. 


, Releaſe . 8 5 


Covenants performed. 
Pleas to a Breach for N on- payment of Rent: — 
For not making Aſſurance. 


For not repairing, —— ——— 
Judgment, —— — — 
Execution. — ——— — ä ꝓ —H— — — — 

Pleading in Debt; 
Where it ſhall be brought. — ? 
What Proceſs; 

Summons. — — — — — — — 

Capiat. — — — — 

Exig eur. 

Outlawry upon it. 

Captas tagatum. — — —ͤä v — — 
Declaration in Deht; 


Muſt ſhew the Certainty of the Debt demanded. 
When in the Debet et Detinet, —— — 
Declaration upon a Bond, &c, —— — =— 
Upon a Statute, Recogniſance, &e. —— — 
When it lies, Vid Dett, (A. 3.) 
Upon a Contract. — — — — 
When it lies, Fide Dett, (A. 8.) | 
Upon a Judgment, — — — — 
Pleas : 
Nul tel Record, Nil 2 Ae. — 
Upon a Demiſ (S2. — — — 
udgment by Confeſſian, &c. —  — 
teas in Debt; 
Upon a Bond, What are good or not. 


To Debt what Pleas the Defendant may 8 in 
Abatement, Vid Abatement. 


2 debet. ' — — — — 
pes ures; 
Replication. — — 
Per Minas; 5 | | 
. — 
verture. — — — — — 
Within Age EE 
. — — — 
Statute of Ulſury ; = 
Replication. — — — 
Outlawry, Cc. — — 
The $6. 3 23 H. 6. 10. that i was ua Senf, Se. 
Colove Offici | ENT 3 
The St. 16 Car. 2. againſt Gaming. — — 


The S 5 Ed. 6. againlt Sale of Offices, — 


Reference by 


2 V. io. 
2 V. 11. 
a V. 18. 
2 V. 13. 


2 V. 14. 
2 V. 15. 
2 V. 16. 
2 V. 17. 
a V. 18. 


2 W. 1. 
a W. 2. 


2 W. 16. 
2 W. 17. 
2 W. 18. 
a W. 19. 


aW. 20. 
4 W. 21. 


aW. 22. 


2W. az. 


ORE 


* 2W. a5, 


2W 
W., 27. 


Tender 


Reſerenee 


Letter and Figure. by Page, 


209. 
209. 
209, 
210, 


211, 
211, 
211, 
212. 
212, 


213» 


213. 
213: 
214. 
215. 
215. 


216. 
217. 
218. 
218. 
218. 


219; 


| 219. 


220. 
221, 


222, 
222. 
222. 
223. 


224. 
224. 


224. 


224. 
225. 


225. 
0 26. 2 27. 


227. 


ende. 3 — 
Vide Condition, (. 6, —_ TTY 
Sulf ad Diem. — — — 2. 2 29. 228, 
. Releaſe, — — | 23%. 229. 
Cmperuit ad Diem. | — | 
| Goren Sc. that he nd nor we. —— 
Condition performed. — 
vb a Statute or Recognilance ; 
Releaſe. - — 
: Defeafance. . — 
Upon a Judgment ; 
Vide Ante, (2 W. 13.) 
Execution done. 
Defeafance, - 
Nul tiel Record. | 
When this Plea is 3 Vide Real (B. Eh | 
Wben Error may be pleaded, hen not. 
But Matter intitling to- an -Audita . cannot 
be pleade ld. | — 
Nor an Arbitrament.— _ 
Demurrer, -— — 
n a. Contract; — — 
Nil debe. — 
Nil detinet. — — 
4 Wager of Law. — —— 
An Obligation for the ſame Debt. : 
. Upon a Demiſe; _ - - . 
Neil debet. 
: Nul.babet in Tenementis, or Non an 
| Tender 
Entry and Expulſion. 
Judgment in Debt— 
ide Ante, (Z. 1.) 
Plegding in Detinue ; ---- - + For 40 
Proceſs.  - —— — 
When Detinue lies, Vide Detinue, (A. 5 I 
- When Detinue for Charters, Fide Charters (8-1) 
Pee e = 2 
Pleas in — 
Nil detine. — 
Wager of LW. — — 


_ Uncore brit. 
Delivery to him, to whoſe Uſe, S863... — 
Keleaſe. — — — 
4 — . — 
When allowed, — — —— SE 
5 2 3 — 
- Pleps'\by.him. -— - 
When Garniſhmont hot 8 n 
Judgment in Detinu.— — — 


Pleading in Dower, Dower unde ld: 


"ha 751 may be after a View, Vide Abatement, 
25 


Vide Abatement. | e 
In Bar; | 
Touts temps pril. — — — 
Detainment of Charters ; 
1 — — — 


ungues ſeifie, sf — — 

Within Age dowable ; | 

Replication, — — — 
Huſband 8 


f Aſſignment of Dower. — — 
Term for Years in Eſſe. — — 
Releaſe. — — una ):0xpeds 
Ls ana in Dower. — — — 
Ploading i in Ejectment; 
Declaration 3 5 
Muſt demand a Thing certain. — 
By whom it lies, Vide Eje&ment, (A.—B.) 
Muſt be upon a good Demiſe. 
Plea. - 
Judg ment. — — — — — — 
Prockediog in a Writ of — 


Vide Dum fuit infra Etatem, (A. ) 
To have a Common 2 z 
The Manner of Paſſing it 


&c. 
| d whom a Writ of Entry ita, [i hg 
How ua good Tenant to the I ny ſhal 
| made, Vide Recovery, (B. 3: ) 
of what Things. 
Count. 
Voucher. 
2222 and Execution. 
owa Recovery ſhall be n 
Proceeding in Error; 
In what Court it ſhall be brought 3 
When in the ſame Court. 
Vor. . . 8 6 


— 


When it ſhall bar an Entail, Vide Eftates, (B. 27, 


— —— 


2 A. 12. 
2 V. 13. 


2 V. 14. 
2 V. 18, 
a. 1 

2 V. 17. 
2Y. 18. 
2 F. 19. 


2 Z. 1. 246. 6 
2 Z. 2. 247. ] 
2 Z. 3. 248. 

2 Z. 4. 249. 

3 A. 1. 250. 

3 A. 2. 250. 

3 A. 3. 251. 


Tus IND E KX. 


In B. R — 
In the Exchequer. 
Vids Courts, (D. 6.) 
In the Exchequer- Chamber. 
In Parliament and other Courts. 
Vide Parliament, (C. 1, &c.) 
Upon what Judgment. — 
At what Time it ſhall be ſued.x — — 
By whom it ſhall be ſue dt. — 
By or againſt whom Execution ſhall be, Vide Ex- 
Againſt whom it ſhall be ſued. 
The Manner of ſuing Error. 
When it ſhall be a Super ſedeas. 
Record how: removed,  —— 
Aſſignment of Errors; 
When it ſhall be.— 
Ho it ſhall be. 


— 


4 


What Matters cannot be affigned, —— —— 


: Scire facias ad audiend -Errores. 
Pleas to Errors aſſigned; 
In nullo eſt erratumunm. æ ͤ won — 


Releaſe of Errors, &c. 


Judgment in Error. — — 
Proceeding in Eſchet.— — — 
q Vide Eſabrat. 8 | 
roceeding in Falſe Jodgment.- — - 
Proceeding in Formedon ; 
Proceſs. «= — 


Count; 
In Formedon in Diſcende. 
In Remainder, or Reverter. 
| Pleas. | 
Voucher. 
Proceeding in Partition; 
The Proceſs. 

When Partition lies, between whom and how it 
ſhall be made, Vide Parcener, (C. 1, &c.) 
Declaration. 
Plea. 
Judgment. 

Proceeding in Perambulatione facienda. 
Proceeding in Pone, Jide Poſt, (3 K. 6.) 
Proceeding in Prohibition. 
Proceeding in Quare e ; 
The Proceſs. + 
Original. 
Declaration i in ' Quare Impedit ; 
For and againſt whom. 
Muſt ſhew a Title to the Advowſon. —— 
Moſt alledge a Preſentment. 
And Diſturbance, 


— —— — 
— — ummm | | 
— 


— — 


. 
— — — — ——_— * —ů — y 
„ 


8 — — 


4 
- 


3B. 3. 254. 
3 B. 4. 255. 
3B. 5. 256. 
3B. 6. 256. 
33. 7. 257. 
3B. 8. 258. 
3.9. 258. 
3. 10. 259. 
3B. 11. 259. 
3B. 13. 262. 
3B. 14. 265. 

3 B. 15. 265. 

3 B. 16. 266. 
3 B. 17. 266. 

3 B. 18. 267, 
3B. 19. 267. 
3 B. 20. 268. 
30. 270. 
30 270. 

3 E. 1. 271, 
. 
3 E. 3. 273. 

3 E. 4. 272. 

3 E. 5. 273. 
— 3 F. 2. 273. 
3. 3. 274. 
3 F. 4. 274. 
38. 275. 

3 H. 275. 
31. 1. 276. 
31. 2. 277. 
41. 477 
3 1.4. 278. 
31. 5. 279. 
31.6. 280. 


OF ND. 8 


Pleas in Ges Impedit; 
In Abatement; 
Me eſnomer » &c, — Cc c — — 
Plenar ty. — — — — — 
In Bar. — — 
Replication, —— — — — 
Judgment in Quare Impedit..— — — 
When Damages or "Poſts are allowed in Qyare Im- 


pedit, Vide Cofts, (A. 2. — Damages, (A. 2, 3.) 
Writ to the Biſho 
Vide Ante, (3 7 
Pleading in Replevin; 
| Proceſs 3 | 
By Writ of Replevin. — 
By Plaint. — — ̊X— 
By Cuſtom. — — 
By Writ of ſecond Deliverance. 
Pledges when found, — 
When a Bond, Vide Replevin, (D.) 
* how removed ; 
y Pone. 
By Certiorari. 
By Recordari. 


oy —— 


— — — — ͤ —ã2— ——vi 


cient Demeſne, (G. 5.) 
By Accedas ad Curiam.(wpo ꝛqm ü ðv — 


Declaration in Replevin. — — — 
Pleas in Replevin; 
In Abatement. — — — — 
In Bar „ — — — — — 
Avo 3 
When neceſſary. — — — 
Conuſance. — — ä ˙fꝗ5l— 
Avowry for Rent and Services.nẽ“- ?? 
Bar to it. — — — — — 
For Relief, Fe. — — . — 


For a Rent-Charge. — — — 
For Rent upon a reſervation.— —— 
Bar to it. — —— — 
For Damage feaſant, — — — — 
Vide Pot, (3 M. 26.) | 
Bar to it; 
1 —— — 
Tender of Amends, — — — 
By Common; 
Replication. — — — — 
By Way, &c. 
| Replication. — — — 


By Force of a Warrant or 9 Se. 
Vide Poft, (3 M. 23.) 
For an Atnerciament. — — — 
For Cuſtoms, 
Judgment in Replevin ; 


— ! ß ai. 


8 — 


As to F Vide An- 


31.7. 280. 
31.8. 281. 
31. 9. 281. 
31. 10. 284. 
31. 11. 284. 
31. 12. 285. 
3 K. 1. 287. 
3 K. 2. 289. 
3 K. 3. 290. 
3 K. 4. 290. 
3 K. 5. 290. 
3 K. 6. 291. 
3K. 2. 291. 
3 K. 8. 291. 
K. 9. 292. 
K. 10. 292; 
= | 
K. 
K. 
K. 
K. 15. 
K. 16. 
K. 
K. 
K. 1 
K. 
K. 
3 K. 22. 300. 
300. 
24. 301. 
3K. 25. 302. 
3 K. 26. 
3 K. 27. 302. 
„ 


For the Plaintiff, — — 1 — 


9398888868888 Woe G I 


3K. 29. 303. 
3 3 For 


Txn®: INN. D E X. 


For the Defendant. — — — — — — 
Execution. — — — — een aa 
R „ — — —— .—̃ä —Q2— — 
-- Pleading in Scire facias; | 

| When it lies 8 

By the er Law 
the St. W. 2.45 — — — — 

Scire facias upon a Judgment; 

be ſued. — \ — : — 


How it ſha 
Vida Bail, (R. 2, &c.) 
Upon what Judgment, —— —⸗ã.äw · > 


By whom. — — — 


* ment in Scire facias Default; — 
oy we without two Sire faces. — 
r | | 

To a Scire facies upon a RT 5 
in dar a | 
r — 
By an Heir, —— won — ᷑— 


By Terretenants, ——  —_— — 

1 y the Defendant himſelf, — — 

pon a Recogniſance. — — 

Scire 2 ＋ other Cauſes, — .. — 

| 1 4 an A Scire. faciat. — — — 
r — 

Pleading i in — | 
Proceſs. — — 


When Treſpaſs lies or not, and by or againſt wh! 
285 5 (A. 1, Kc.) byor og FO 


When wich a Simul cum, &c. Vide Treſpſ (C. 1.) 


Declaration; 


In what County alledged. — — — 
Muſt be direct and poſitive. — — 
| Muſt be certain. — — 
Muſt be conformable to the Origin. 
Muſt be Vi et Armis. — 8 


a Muſt be contra Pacem. — — — — 


Muſt ſhew a Property or Poſſeſſion in the Plaintiff. 
When it may be with a Continuando.— — 


5 Pleas in Freſpaſs; 
FA | Not Gain — — — — — — 
i In Diſcharge ; 
Accord or Arbitrament , 1 
ion. — ——— | 
Recovery in another Actien. — — 


Vide dee, (K. 15 ee.) 


„ben ie ges not lis. — — — | 


8868868688 


= 


Don + 


"4 


S 


8 
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ZE 


314 


314. 
314. 
315. 
3 1 5. 
315. 
316. 


47. 


3 M. 11. 318. 


x 3M. 12. 318. 


3 M. 13. 318. 
3 M. 14. 


318. 


In 


N D B..:C 


In Excuſe or Juſtification ; 
To an Aſſault and Battery; 


De ſon Aſſault 3 


Replication. 


Molliter Manus impoſuit; 


Replication. 
Defence of his Poſſeſſion. 
Amicable Conteſt. 
Due Correction. 


Inevitable Neceſſity. 
per quod Conſortium, &c. omit. - 
To falſe 3 

By his own Authority, as an Officer, &c, — 


To an Aſſault 


6ꝶ6Ldvi „% . . . 


By Warrant of a Juſtice of Peace. — 
Vide Ante, (3 K. 26.) 
By Proceſs. —-: — — 
To Treſpaſs for Cattle or Goods; 
Diſtreſs for Rent, &c. — 
Damage feaſant,  —— — — — 


Viqde Ante, (3 K. 21.) 
For Prevention of Damage. 
Default of the Plaintiff himſelt.— — 


Nece ity. 


Involuntary Accident. 
pro Bonis cum Uxore abductis. 
paſs for killing a Dog, &c. 
To Treſpaſs Quare Clauſum fregit ; 
The Common Bar. 


To Treſpaſs 
To Tre 


Licence. 


Tender of Amends. 
Publick Good. 
Prevention of Damage to himſelf. 


Defect of Fences ; 
Replication. 


Uſing or Securing his Pr 


O 
Title with Colour to the Plaintifr ; 


When Colour ſhall be given. 


What Colour ſhall be good. 
Other Juſtifications. 
Pleading i in Warrantia Charts ; 

When it lies. 

Proceſs. 

Count. 

Plea. 


Judgment. 


W in Waſt; 


Proceſs. 


Count; 


| Muſt ſhew the Plaintiff's Title. 


— — 


7 
8 


By whom Waſt ſhall be * Vide Wa ft, 


25 2, 3. 


Vox. V. 


3 


Reſerenee by 
Letter and Figure. 


uw 88 www 8888638 


3 M. 15. 319. 


3 M. 16. 319. 
3 M. 17. 320. 
3 M. 18. 320. 
3 M. 19. 320. 
3 M. 20. 321. 
3 M. 21. 321. 


3 M. 22. 321. 
3 M. 23. 322. 


3 M. 24. 322. 
3M. 25. 324. 


3M. 26. 324. 


3M. 27. 324. 
3 M. 28. 325. 


3 M. 29. 325. 


3 M. 30. 326. 
3 M. 31. 326. 
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Reference 
by Page. 


4. 327. 


0 331. 
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670 


Tut I N DU . 


How the Waſt ſhall be charged; 
In the Tenet or the Tenuit. 
Againſt whom Waſt ſhall be brought, Vide 
Haſt, (C. 4.) 

Confotrmable to the Writ. 
Particulariſing the Quality and Quantity, &c, — 
i Muſt be ad Exhereditationem Querentis, — 

leas [1 3 | 


| 


—ů— —— w — 


No Waſt committed, ——— — — 

Releaſe. „ „„  cheadd 

Accor d. — — — — 

Pleas in Abatement. — — 
In Joſtification 3 ' 

For Repair, —— — — 
For Boots. —— — 
Aridæ Mortur. p — — 
Leaſe without Impeachment, &c. — U 

In Excuſe; . | 1 

Repar auit . — — — 
A Releaſe, ——_—_ — — — 
Reparart non poturt, —— , — — 

No Demiſe : Ny 
Replication. — — — 
A Meſne Remainder-Man alive. — 
Venire factas. — — — 
View in Waſt. — — — — 


What ſhall be recovered, Vide Vat. 


For the ſeveral Titles under Letter (P.) which ſhould 


in Alphabetical Order have been placed after Title 
(Pleader) Vide the Fourth Volume. ig 


Vide Juſtices of Peace, (B. 21.) 
Quale Jus. 
When it lies.— — — — 


Nualtfcation. 


Nuarentine. 


Nuare Clauſum fregtt. 


3 


Vide Plader, (3 M. 34, &c.)—Treſpaſs, (B. 1—C. 1. 


A. 


Tu x 1 


Quare ejecit inkra Terminum. 


When it lies. — 
How the Proceeding ſhall be. 


When this Writ lies, or an Ejectment. 
Vide Ejectment. 


— 


m_———w—  wOO"— 


Nuare Impedit. 
What Remedy for a Chur. — — 


Right of Advowſon.— — — — 
Vide Advowſon. 
How the Proceeding in it ſhall be ; 
The Count, Se. — — 
Vide Pleader,. (31. , &c.) 
Aſſiſe of Darren Pre entment ; 
© When it lies. — — — 
When not. — — — 
How the Proceeding ſhall be. — — 
Quare Impedit ; 
When it lies, — — — 


Vide Pleader, (3 I. 1, &c.) - Quare non Admiſit. 


ris Utrum ; 


When it lies. — — — 
Nuare incumbꝛavit. 
When it lies. — — — — 
How the Proceeding ſhall be. — — 
When it does not lie. — — — 
Nuare non Admilit. 
When it lies. — — — — — 
Nuare Obſtruxtt. 
Writ of Qyare Obſtruxit ; When it Bs. — 


\Nuarter-Seffions, 
Vide Juſtices of Peace, (D. 1, &c.) 


Nuae eſt eadem. 
Vide Phader, (E. 31.) 


Queen. 


Vide. Ati (B. 2—C. 2 91 „&. 
29. E. 3, 2 30 * 22 


Reference 


A. 
B. 
C. 


Reſerence 
Letter and Figure, by Page. 


341. 
341. 
341. 


347. 


Que 


Tus. 1 N D 2 
Que Ettate. 


vide Pleader, E. 23, 24.)—Temps, (G. 1 3) 


Nuem Reddſtum reddit. 
Vide Fine, (F.) 


a 
* 


Queſtion. 
Vide Parliament, (G. 25, &c.) 


Nuta Dominus remtũt Curiam. 
Vide Droit, (C. 2. 


Quid Juris Clamat. 
Vide Fine, (F.) 


rlbtes hag} mer wel. of co bo He; »- - = _ 
VS 8 * * * . n _ 
* " * * 


Nutetus. 
What it is. — — — — — 


Vide Viſcount, (G. 4.) 


— ww eat nd Flt IE owns Mis fas Af he} — ——— — TED —— — 
tt 2 K 2 82 5 4. _ - 
y 5 1 7 ot : : 4 
—— * * 2 s . 6 18 7 


Aut tam, &. 
Vide Aftion upon Statute, (E. 1, &c.)—Infermation, (A. 3.) 
Quit⸗Kent. 
Vide Rent, (C. 2.) 


— 2 - # eee 
E K N * * 
"4. ow. hg? 


Quo ei defozceat.. 

When it lies; | | | | 
By the Common Law. 
By the S. Weſt. 2. 4. 


— —— — 


Nuod permiteat. 


— — — — 


Wben it lies. 
By whom it lies. 
When it does not lie. 
| How the Proceeding in it tall be; 
Fuſticres in the County. 
By Writ in C. B. 


en 1 — — 


. 


— 

Py * W * 1 1 

—— — — 
* bt * 


Reference 


igure, by Page, 


A. 1. 349. 
A. 2. 349. 
A. 349. 
B. 350. 
1 
D. To. 350. 
D. 2. . 350. 
D. 3. 350. 


Quo Jure. 


When it lies. . a ; 
How the Proceeding ſhall be. — — B. 351, 


Quo Marranto. 


When it liese. ͤ— — —x — — 


A. 351. 
When not. — — — — B. 352. 
The Proceeding in a Quo Farranto ; 
In what Court it ſhall be. TT i AT aa 
What Procels, ——— o—e | Go, 3M, 
: . ⅛—;f.  -<  - { 
_ OOO” CT 10 
Judgment. — — — C. 5. 354. 
The Effect of the Judgment. — — CL | 355. 
Execution. * — „ 3 bo 7. 3 5 5 . 


Rape. . 
Vide Appeal, (A. 3.)—Yuftices, (S. 2—Y, 12.) 


Rationabilibus diptſis. 
Vide Droit, (L.) 


Raviſhment of Ward. 
Vid Gardien, (H. 3.) 


RBazure, | 
Vide 2 (H. 1 an (T. 6.) — Fan, 
F. * 
Reading. 


Reading a Deed, Vide Fart, (B. 2.) | 
Reading a Bill, Vide Parliament, (G. 12, 14, 15.) 


 - Rebellfon, 
Commiſion of Rebellen, Fide Chancery, (D. 3.) 


| Rebutter. 

Pie oe (K. 3 )—Pleader, * 
Recaption. 

Vide Pleader, (3 * $2) ; | * 


Beteipt. 


Tu 4 N D E X. 


Receipt. 


Receipt, When TOY 
Of a Termor for Years. — — — 
Of him in Reverſion or Remainde.ͤ— — 
Of a Wife upon the Default of her Huſband, —— 
How the Proceeding ſhall be upon a Receipt ; 
If the Wife be received. - 
If he in the Reverſion. — — 
How the Party ſhall 2 
Vide Abatement, 
Judgment by or ng Tenant by Receipt. 
Receipt of Parcel, ide Abatement, (H. 51.) | 
Court of Receipt in Exchequer, Vide Courts, 4. 


Receiver. : 
Vide Accompt, {®. 4- —E. 5.) 


Recital. 


Vide Evidence, (B. 5. _ (E. 1 )—Grant, (G. 10.) 
—Perols, (A. 19. )—Plager, (C. 9.) 


| Reference by 


Recital of a Statute, Vide AZtion upon Statute, G -H. 


I.) —Pieader, (2 S. 2.) 


Ketognutſance. 
Vide Bail, (O.—P.)—Dett, (A. 3. — Ex far, (B. 4 — 


Forceable Entry, (D. 20, &c. 26, 27.)— Juſtices of 


Peace, (B. 5, 6, 7, 8.) —Obligation, (K. — Parlia- 
ment, (L. 47. )—Phader, (2 W. 10, 34, 35.—3 L. 
16. 6 Siri Staple, (B.) 


Recompence. | 
Vide Diſmes, (E. 10, 17.) 


Reco2d. - 


What is Matter of Record. — — — 
How tried. | 
What will be a material Variance. 
N ide Pleader, (3 B. 13.) 
' What not. — — 
No Averment againſt a Record. 
A Record cannot be varied. — 
Record removed from one Court to another. 
How a Record ſhall be removed for Error, Vide Fleader, 


1 _. 
How by nei, Vide Certiorari, (A. I, &e.) 


— — — — ꝶ— — 


3 


Reference 
Letier and Figure, by Page, 
A. . $47. 
A. 2. 357. 
A. 3. 358. 
B. 14. 358. 
B. 2. 358. 
X 3. 33. 
B. . 359. 
A. 360. 
B. 360. 
. 360. 
D. 360. 
3 
G. 361. 
Vid: 


Vide more concerning Record in Amendment, (K. 1, 2. 
—N.)—Engqueſt, (A. 2, 3.)—Eſftoppel, (A. 1.— E. 1, 
&c.) Evidence, (A. 1, ke. ) —Porfeiture, (A. 2. Ka 
Impriſonment, (H. 1.) — Pleader, (E. 18,—PF, 20.— 
G. 6.—P. 2.— 8. 14, 16.—3 B. 13.) — Prerogative, 
(D. 66.)—Retorn, (E.4.)—Sewers, 7. Trial, (A.) 

Nul tiel Record, Vide Pleader, (2 W. 13.) 


Reco2dare. 


Vide Ancient Demeſne, (G. en (B. 6.)—Plead- 
er, (3 K. 8.) 


Reco2der. 
Vide Franchiſes, 


Recorder of London, Vide Certificate, 82 (E.) 


Recovery. 


By whom it may be ſuffered, 


By whom not. _ 
Who ſhall be a Tenant to the Præcipe. 
What the Effect will be, if there be not a —_— 
nant. 
The Effect of a Recovery. 


How a Recovery by Judgment, c. ſhall be exe- 
cuted, Vide Execution, (A. 2, . )—Fine, (E. 15.) 


When it may be falſified; 
By the Iſſue in Tail. 


- 


By him in Reverſion or Remainder, —— — 


By a Termor for Years, — 
How the Proceeding to falſify it ſhall be. —— 
Vide more concerning a real Rec 


cerning a Common Rec 
— Chancery, (3 N. 1, 2.—4 K. 1, 2.)—Enfant, B. 2.) 
—Eftates, (B. 27, &c.)— Pleader, (2Y. 14.—3 A. 
2, &c. 


Rectoz. 
Vide Diſmes, (C. 1 Yee Perſons, on 6. ) 


Recozw. 


Vide Ecclefiaftical Perſons, S 6) 


Recuſant, | 
vi Juſtices of Peace, (B. 17, 18, "9 


in A#ion, (K. 1, 


&c.)—Eftates, (B. 26.)—Plager, (3 M. 14.) con- 
in Baron and Feme, (G. 2.) 


Redemption. 


5 


Reference by Reference 
Letter and Figure, by Page. 


366. 
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| Vide Chancery, (4 A. 4, &c.) - 
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XRe⸗Diſleiun. 
e | | Vide Mie, (F 9 | | 


| | | 5 Ve⸗ Entry. ack 
| | Vide Statute Staple, (D. 7, 8.) 
Vide Leer, (M. 3.) 
| Reforence to a Maſter, Yide Chancery, (W. 1, &c.) 
5 5 -—, Refuſal. 
Refuſal of Tender, Vide Condition, (L. 4.) 0 
| Regarder. 
. %% | 
| of Chancery, Yide Chancery, (B. 6.) 
| VNegittring Eftates, 
Vaegratins. 
. Vide Juſtices of Peace, (B. 39.) 
| | | Regulation of Trade. 


Rehearing. 
Vide Chancery, (V. 5.) 


Rejoinder. 
Vide Chancery, (O.) — Pleader, (H.) 


Relation; 


Vide Bargain and Sale, (B. 9.)—Chancery, (3 V. 16, 
17.— Confirmation, (b. 5 .)—Dett, (G. )—Execu- 
tion, (D. 1, 2 I Forfilture, (B. 6. )— Parliament 


(R. 1.) 


Releaſe, 
Releaſe ; 
Expreſs, 

By what Words it ſhall be, ——— — — 
Releaſe in Law. - 
When Words enure to a double Intent. 

Releaſes ; How they enure; Releaſe of a Right, 
What ſhall be a good One. 
What not. 
What Right ſhall be releaſed. —— —— — 
How the Releaſe of a Right enures ; 

When a Releaſe to one enures to another. 

Enures by Way of paſſing a Right. 

By Way of Extinguiſhment. 

Releaſe to enlarge an Eſtate ; 
What ſhall be a good One. 
What not. 

Releaſe which enures by paſſing the Eſtate. 
What ſhall be a good One. 
What not. 

Releaſe of Perſonal Things ; 

Of all Demands. 
Claim, Right, &c. 
Actions, &c. 
Covenants. — — 

Vide more concerning Releafe in = (G. 12.)— Bail, 
Q..) Chancery, (4 L. 1, &c.) — Damages, (E. B.) 
Diſcontinuance, (C. 1.)—Hne, (E. 10. — Pleader: 
(2 G. 14.—2 V. 11.—2 W. 30, 34.—2 X. 7. — 
2 V. 17.—3 B. 19. —3 M. 12.—3 O. 8, 16.) 


Relief. 
Vide bold, —Ple Kk. 
Relief in Equity” / WK 12] 11.)—Plader, (3 779 
Rel of Poar, vit H (N. 1) 185 


Vor. V. 1 8 k 


— — — 


— — 


— 


Tut END E X 


— — 


W 988900 


by by e 
S 


Reference by 
Letter and Figure, by lage. 


. Wrwm 
COTE 


. 


Reference 


368. 


368. 
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369. 
370. 


370. 
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372. 
373. 


374. 
374 
375. 


3706. 
376. 


376. 


377. 


377. 
376. 


Relſgſon; 
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Croſs Remainders, Vide Devi ſe, 


Tuz I N D E X. 


| Religion, 


vide Juſtices of Peace, (B.13, &c.) — Scotland, (D. 3.) 
The Thirty-nine Articles, "Ru Eſgliſe, (N. 10.) 
Remainder, 


Vid hold, (C. — Deviſe, (N. ww 
e (C n 785. 98 


Remainder Man, Vide Receipt, (A. 2.—B. 2 ) —Reco- 


wery, (B. 7.) 

(N. 14, 15.) 
Contingent Remainder, Vide Eſtates, (B. 16.) 
Veſted Remainder, Vide Estates, (B. 17.) 


Remedy. 
Mutual Remedies, Vide Pleader, (C. 56.) 
Other Remedy, Vide Abatement, (H. 4 )— Aion upon 
the Caſe, (B. 8.) Action upon the Caſe upon Aſumpſit, 
(C.) Fur a Deceipt, (E. $.)—Appeal, (G. 10.) 


/ 


Remembzancer. 


Remembranoer of the Exchequer,” Vide Courts, (D. 12.) | 


+ --_ - 


| Remitter. 


Remitter, when it ſhall "wg 
If an antient Right and defeaſible Eſtate come to- 
gether by Deſcent. — — 
Or the Right deſcends after the Eſtate, —— — 
Or the Eſtate after the Right. — — — 
Or by other Act of Law. » 3 
And if Part of the Eſtate comes to the Right, it ſhall 
be a Remitter for ſo much. —— 
Remitter favaured by Law; _. 
And therefore it 4 Effect; tho the Eſtate which 
made the Remitter was 1 — 
A Remitter defeats intirely the wrongful Eſtate, — 
And that preſently without Entry. 
A Remitter to the Principal remits to the Appendant. 


To the particular Eſtate, remits to him in the Rever- 


fion, or Remainder. ' —p | - 
When there ſhall be no Remitter; 
To a bare Title. — — 
To an irremediable Right. — — — 
To a bare Right of ——. ers. 


—ß̃r&³1 ZͤGœ WA— 


If the Freehold does not accrue to the Right. ft 
If there was Default in him who takes the defeaſible 


s 
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r END). 


If he takes by the Sz. 27 H. 8. 10. which executes 
the Uſe in the ſame Plight as it was. limited. _ 

No Remitter to a Term for Years. 
The Grounds of a Remitter. 
How it operates, 


What Effect it ſhall have. 


— mmm—_ 


— — — 


- 


Removal. 


Removal of a Replevin, Vide Pleader, (3 K. 6, &c.) 
Removal of a Record, Vide Record, (G.) 


Rent. —A{  w — — — 
Reſervation; 
How it may be made. 
By what Words, —— — — — 
Out of what Thing. 
Of what Thing. — —ö — — 
To whom Rent ſhall be reſerved. | — 
Rent follows the Nature of the Land. — 
The Reſervation ſhall be certain, —— 
How the Rent ſhall be paid. 
At what Time. 
The ſeveral kinds of Rent; 
Rent-ſervice, 
What ſhall be. | 
Quit Rent, and Rent of Aſſiſe. 
Fee-Farm Rent. 
Incidents to Rent-Service. 
What ſhall not be Rent-Service. 
Rent-Charge, 
What ſhall be; 
By Reſervation. 
By Preſcription. 
By Grant. | 
When the Grantee may cet to take it as a 
Rent-Charge, or as an 3 Vide An- 
nuity, (C. 1, &c. NT 
Rent-Seck ; 
What hall be. 
Remedy for Rent; 
By Aſſiſe. 


3 &'J 
: — ͥ — — q 


S—- 


. 


What Seiſin is ſufficient for maintaining an Aſſiſe, 


or making a Diſtreſs, Vide Seiſin, (C. D. E.) 
What ſhall be a Diſſeiſin of it. | 
By Debt, Diſtreſs, or Re-entry ; 
When Remedy by Debt or Diſtreſs, Vide Dett, 
(A.)—D#freſs, (A. 1, &c.) 
hs — by Re. entry, Vide Condition, . 1 
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Demand 3 ; 
Whea nt. .  o—o—_— = 
How it ſhall be madlde.x ——— — 
At what P lace. | — 
At what Time. — 


By Payment of the Sheriff upon an Execution, — 
Vide more concerning Rent in Chancery, (4 N. 1, &c.)— 
Copybold, (K. 10, 11.)—Dett, (A. 5, 7. )— Forceable 


Entry, (D. 9.)—Parceners, (C. 8.) Pliadar, (a K. 


15, 19.—3 M. 25.) 

Avowry for Rent, Vide Temps, (G. 14.) 

Rent of Aſſiſe, Vide Rent, (C. 2.) 

Rent-Charge, Vide Di ifreſs (B. 2.)—»Phader, (3 K. 18.) 
— Rent, (C. 6.) 

Fes· Farm Rent, Vid Rent, (C. 3) 8 

Quit-Rent, Vide Rent, (C. 2.) 

Rent- Seck, Vide Rent, (C. 9.) 

Rent Serie, Vide Difreſs (8.7 )=Ren, (Cc. I, Ke.) 


| Repairs. 


Vide Eſgliſe, (G. 2.) — Pleader, (3 0. 11.) 
Reparavit, Fide Pleader, (3 0. 15.) 
| Reparare non fotuit, Vide Pleader, (3 Q, 17.) 


Repeal. 


Did Patent, (F. 1, &c.) 
Repeal of a Statute, Vide Parliament, (R. 9.) 


Repleader. 
Vide Pleader, (R. 18.) 


_ 


For what Things i JJ AAA 


Againſt whom. — — — 
* a Replevin does hot TY — — — — — 

ide more concerning n in C. 7. 
 Pleader, K f Frans Bag 1 
Homine Lt Vide 7 (L. 4.) 


9 OW; 


402. 


103. 


403. 
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Vepiication. 


vide Action upon the Cafe upon Aſſumpfit, (H. 7.)—Ar- 
bitrament, (I. 5, 6. A. (B. 16, &c.)—Cbancery, 
(N. )— Information, (D. 6. )— Parliament, (L. 24.)— 
Pleader, (C. 40.—-E. 37.—F. 1, &c—M. 3.—2 E. 
4.—2 L. 4.—2 W. 19, 20, 22, 23, 25.—2 FV. 6, 8, 
9, 10, 11, 13, 14.—3 I. 10—3 K. 24, 2 5.—Præ- 

 yogative, (D. 75.) 

Double Replication » Vide Pleader, (F. 16.) 


| Vepoꝛt. 
Maſter's Report, Vide Chancery, (W. 2, 3.) 


Repzſſals. 
Vide Prerogatiue, (B. 4. 


Repugnancy. 


Vide Abatement, (H. 6.) — Condition, (D. 4, &c.)—— 
Fait, (E. 10.)—Pleader, (S. 2 3) 


Reqreft, 
Vide Condition, (L. 10, 11.)—Plager, (C. 69, &c.) 


 Reſcous. 
| When i it lies. — — — — A. 
When Reſcous lies or not upon 4 De. Pie Di- 
fireſs, (D. 3, &c.} Ra > 
en not. J Stub” > 
By whom it lies.k — — — — | G 
Remedy for a Reſcous ; nenn 
By Writ of Reſcous.ka : — 0D. 
By Action upon the Caſe.  ———— — — D:. 
By Indictment. — — — D. 
By Return of Reſcous. ” | — — — D. 
How it ſhall be returned. — — — D. 
Proceeding againſt the Reſener.— —· P. 
When it is not a good Return. :—: ! — D. 


Vide more concerning Reſcous in Diſtr 77 
Jullices, (R. * 6 


Reſervation. | 
Vide Rent, (B. 1, &c,—C. 6.) 


Vor. v. #L_ 
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wi Bfglif, (N. 4.)—Pheader, (2 8. 23.) 


Reſidnary Legatee. 
Vide Chancery, (3 G. 7. 
1 Reſignation, - 


Vide Eſgliſe, (N. 2)—Franchiſes, (F. 30. 


Reſpondeas Ouſter. 
Vide Abatement, (I. 14.) 


| Refticution, 
Vide Chancery, (4 M.)—Porceable Entry, (D. 5, &c.)— 


Juflices, (2 A.) | ; 
Reſtitution of Temporalties, Yide Prerogative, (D. 24.) 


» Vettraint of Trade. 
Vide Trade, (D. 1, &c.) 


Veeutting Uſe. 

0 Vide Uſes, (K. 7.) 

;  Re-ſummons, 
Mid Abatement, (I. 32.)—Proceſe (D.2,3) 
VNVNetumption. 

Vide Parliament, (Fl. 21.) 


* 
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Refozn. 


Return of Writs and Proceſs, to whom it belongs. — 

Remedy for entring a F ranchiſe; | 
When it lies, OO — —  —- 
When not; 4 

Where the Sheriff enters with a Non men — 
Where he enters without a Non omittas. — 

Return, how made; 

At what Time. — —-—-᷑—¼  s 
In what Manner. — ͤ— — hs — 

Return in Excuſe ; | 
Neglect of the P — — — 
Reſcous, — — 

Vide Reſcous, (D. 4, 5.) 
Defendant removed by. Habeas Corpus, Ge. 
What is not a good Excuſe, —— — — 
Return to a Writ in Chief, © 
Muſt be certain ; | 
What will be uncertain. —— —•— ͤ:nñU—— 
What ſufficiently certain, —_ — 
Muſt anſwer to the whole Writ. ——_ — 
Muſt not be contrary to a Record, — 
Muſt not falſify the Writ.(wp ꝛẽ 'd⁵x — 
Bad Return, how aided; tao 
By Appearance. 

Remedy againſt the Sheriff Sc. 7 
I he do not make a Return. —— — — 
If he makes a falſe Return, —— — — 
Or an inſufficient Return, ——_—_—_ — — 

Averment againſt a Return. 

Bad Return, Vide Abatement, (H. 15.) 

Falſe Return, Vide Parliament, (D. ; Bk : 

Vide more concerning Rerorn in Amendment, (G. I, 2.) 
—Certiorari, (C.)—Execution, (C. 8 ) —Hobeas Cor- 
pus, (E. 1, &c,—l. )— Mandemus, 1, &c.)—Par- 

liament, (D. 13.)—Pleader, * 5. rel (B. — 

Reſcous, (D. 4, &c.) | 


— 


| Retraxit, 
Vids Phader, (. 2.) 


Nebenne. 


Fide Parliament, (H. 20.) —Prerogative, (D. 39, kr. 
7. &c.) 


Tus 1 N. D R > i 
/ Reverſlon, 


as 1 . . 
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GW” » 


| Reverſioner, 
Vide Raa, 25 2,—B, e 2 7.) 


Log 1 Veverter. 
: Vide Plader, (3 E. 3.) 


Kev. 


Bill of Review, Yide Chanc 2290 
Vi eee, D. * 


Commiſſion for Review, 
Revivoz. 
Bill of Revivor, Vide Chancery, F.) 


Vide Franchi, (G. . 


Revocation. 


Vide e (nh. 5. — (4 ©: 1, &c. * 


bold, (P. 12, 13 D F. +, — 
Ws) er, (Coe wy 1 80 


208 Revaucher. 
N Voucher, (E.) 


"Right. 


Vide Droit.—Garranty anty, (F.G.)—Grgzt, (D. Prader, 
( E. 22. Releaſe, (B. 1, &c.— B. a. - MNnitter, (A. 

1, &Cc.—C. 2 2, 3. 4. 8 
Right of Advowſon, Vide Diſmes, (M. I Fee Im- 
Boe K " 2 Aſfgnment, 

ight, C. 34 % 
. Right Cloſe, Vide Droit, (C. 4 „ | 8 
e Vide Gapylotd,” (8. 16) De (K 
I, 14 

Right upon a Diſclaimer, Vid: Droit, F. . 

Right of Dower, Vide Dower, (G. 1.) 

Right Patent, Vide Droit, (B. I, &c.— 0.) 
Fries Right, Vide Copybold, (S. 17. 

I 


Right 


Tat 1 1 


Right of Ward, Vide Gardian, (H. 1.) 
Writ of Right, Vide Battell, (A. 2. Dent, (B. r, Ke. 
— * Wl 


Viot. 


2 2 55 Entry, (D. 8, &.) uſices of Peace, 
(8.9 


Robbery. 
Pide Appeal, (A. —Juices, „ &c.— . 8,)— 
Paal, WP” I 328 I V. 8.) 

Rogues. 


Vide Juſtices, (S. 5 Oasis of Peace, (B. 76, &c.) 


Volis. 
Maſter of the Rolls, Vide Chancery, (B. 4.) 


Vout. 
Vide Forceable Extry, (D. 8, &c.) 


Roy. 


King of England, Who ſhall be; 

By Deſcent. | — ͤ̃ — — 
By what Rules the Deſcent ſhall be governed. — 
By Act of Parliament. 

VDide Parliament, (H. 18, 19.) 

Stile of the King. —— — — —: 


. i | 
ignity of the King. 
Council of the King. 
Privy Council; 
Preſident of the Council. — — — 
The Reſidue of the Council. 
The Duty of a Privy Councellor. 
The Power. 
The Queen; 
The Privileges of a Queen Conſort. 
Aurum Reginæ. 
Queen Dowager. 
Iſſue of the King, the Prince, ——— 
Cuſtos Regni; | 
How created. 
The Authority of the Cuftos. 
Aſſent of the King, Vide Parliament, (L. 42. ) 
King's Bench, Vide Courts, (B. 1, &c.)  _ 
King's Charter, Vide. Trade, (B Pct” 3 
King's Grant, Vide Grant, (G. I, Ke. )—treland, 0. ) 
Vor. V. | 8M 
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King's Juftices, Vide Juſtices, (K. 8.) | 
Ki g 8 — Fs dS, F. 11.) 
King's Tenant, Vide Alienation, (A. 1, 2.) | 

. . | Vide more concerning the King in Action, (B. 1,—C. 1.) 

— Admimftration, (B. 3.)— Ancient Demeſne, (C. 1.) 

— Ann Jour & Waſt.— Aſignment, (D.)—Chaſe, (A. 

I, 2.)-—Condition, (A. 3. Id, (S. 12.) —Dett, 

G. 1, &c.)—Diſmes, (C. 3.—E. 3, 7. Eccigiaſtical 

erſons, (A.) —Egliſe, (H. 5, 6, 8. — Execution, (B. 

1, &c,)—Hoſpital, ) C. Iii, (C—D. 4.)—— 


ices, (K. 1, &c.)— Money, (B. 5, &c.)—Offcer, 
ieh eas . (D. 1,—F. 1 
2.— 8. 10.— Hl. 2, 4, 20, 24.— L. 10, 34, 42.— 
R. 8.) — Patent, (A.—C. 1, &c.)— Prerogative, per 
Torum.—Præſcription, (F. 1.)—Temre—Viſcount, 


. 5. if, (A. Hor, (B. 1, & 


Nopal Pines and Fiſhes. 
Vide Preregetive, D. 50.) 


Sabbath. 
Vide Temps, (B. 3.) 


Sacraments. 
The Sacraments ; how adminiftred.  — pa. 


Who may adminiſter. — — — — — 
Remedy for not doing it. —— —2 — — 
Penalty for Neglect of the Sacrament and of Divine 


8 ice. N —r— — — Q— —— — • ö ëê!— — — 


As to Profanation of the Sabbath, Vide in Temps, (B. 2.) 
As to Profanation by Curſing and Swearing, &c. Vide 


in Fuftices of Peace, (B. 23.) 8 5 
Fige mere concerning zie Sacrement- in Officer, (K. 7.) 


Safe Conduct. 
Fide Admiraltyy (E. 8.)—Preregative, (B. 5.) 


Vide. Alion ou the Caſe for a Deceit, (A. 8, 9.) — Bar- 
5 ga and Sale.— Bient, (D. 3.)—-By-Law, (E. 2.)— 
| Wire (D. 7, 8, 9.) - Mariet, (E.) Parliament, 
5. —Popery, (B. 11.)—Sewerg, (E. 8, &c. 
ne Offices, Yide Officer, (K. 1.) - Pheder, (a W. 
27. wa ER 5 | 
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Sanitary. 
III 
Vide Abjuration, (D.) Gold 
Satisfaction. 
Vide Accord. 


Of a Bond, Vide Chancery, (4 D. 2, 11, 20.4 P.) 


_ Scaudalum Magnatum. 
Vide Att the Caſe | hes - 
T 5 Caſe for Defawation, (B. 1, &c.) 


-  __ Setenker. 
Vide Aftion on the Cafe for Deceit, (P. z.) 


Scire factas. 
Vide Bai 4, &e. — Difmes, M. 8.) Ex jon, 
"(A An (E. I ns Of, K. e. 
Patent, (F. 4, &c.)—Pleader, (3 K 17.—3 L. 1, &c.) 
 —Prerogative, (D. 69.) 8 
Schools and School maſter. 


Vide Uni uri, (D.)--Ufes, (N. z.) 
- Scotland, 


Scotland; the Antiquity of it... — F— A. 
Ber wick. — — r B. 
How dependent upon England. ⁊kͤ— — C. 
How united to it. — — — D. 2. 
The Effects of the Union e 
In Reſpect of the Crown, . — — D. 2. 
Of Re igion. —— | — D. 3. 
Parliament; | - == 
Election of Peers ——ñ— —•1:’ — D. 4. 
Of the Commons, —— — ——— D. 5 | 
Lo — , D Oo * 
8 ; — — D. 7. 
W -4 ar Ta Bt 5 D. 8. | 


Courts; 


n 


\ 


** 0 „ * : g Reſerence 


Barge, 68 1.) 


4 ; , 


Seal. 


Pide Fait, (A. Far 2.)—Proceſs, (A. z.) 
The King's Seals, Vide Juflices, (K. 6.)—Patent, (C. 1, 
&c.) 


* 


Search and Seiſure of foxfetted Goods, 


„ . * 


5 | Vide Trade, (C:s.) . 


| Seat in a Church. 


Vide Action on the Caſe er 4 Difturbance, (A. 3.— 
Beit, (G. 3.) ; 


Secretary of State. 
na q (G G.)) 


% 


Secta ad Molendinum.. _ 
| 8 Vide Drot, (H.) 


| - - Se defendendo. 
9 * 
| 8 5 Vide Fuftices, (M. 18.) 
TI's  - -- -Detgmiozy. ug td 


4 - 


 Seigniory ; What ſhall be ; How created 3 InCapite, A. 
extinguiſhed, ——— 
Vide more 3 Seigniory i in Grant, (E. 4.) 
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JS. NL » "Vide Uſes, (E.—F.) 2229" 
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What ſhall be a Scifin in Pact. — — 


— r 
\When-ſufficient. | — — — — B. 

What Seiſin is ſufficient'to maintain an Aſſiſe. . 

What not. — — — — — 25 D. 
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Seiſure of Arms, Vide 
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What is ſufficient to make a Diſtreſs. — 
Diſſeiſin; 
What ſhall * a Diſſeiſin of a Rem, Vide Rent, 
(D. 2.) 
What not. — . 
What ſhall be fo, or not, at Election. — — 13. 
Who ſhall not be a Diſſeiſor. — — iS. a6 
Vide 1 concerning Sein in Pleader, (C. 33. 
E. 22. | 
Primier Seiſin, Vide Prærogative, (D. 59.) 
Seiſure. 


Vide Copybold, (H. 7.—K. 20, 21, 25.) — Prærugative, 
(D. 68.) | 


Juſtices of the Peace, (B. 12.) 
Seiſure of Felons Goods, Vide Forfeiture, (B. 4, 7, 8.) 

' = Fuſtices, (Z.)—Plader, (2 S. 18.) 

Seiſure of forfeited Goods, Vide Trade, (C. 6.) 

Sciſure of Temporalties, Vide Prerogative, (D. 23, &c.) 


Seminary. 
Vide Popery, (B. 6.) 


Sequeſtration. 
Vide Chancery, (D. 7.) 
Serement. 
When an Oath ſhall be — — A. 450. 
When the Oath of ance ſhall be required, Tit 
Allegiance, (B. 1, &c 
When not. — — — — B:. 450. 


R — — — . 


Perjury, how — Fide in . of — 
GB. 106, &c. ; 


Vide Chancery, (D. 6.) 
Herjeants at Law, 
Vide Ley, (D. a, 3.) 
_ _ Derjeanty, 
Na Hage, F.) Ne i 
8 N 
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| Marriage 
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2 "Servants. g 


Tide ſie of the Pa, (5 80 &c.) 


on * * - 4 4«« A © 
; ” . * 
* 5 _—_ * E238 
0, A. o&.. + 6 Services. 


* to the Services or Tegures whereby Lands are held, 
Vide Homage, (A. B, &c.) 


How a Seigniory ſhall be created by Refervation of Ser- 


vices, Vide Seigniory, (A.) Honour. 


Vide more concerning Services in Copy 


4.)—Pleader, (3 K. 1 5.)—Suſftnifon A) 
The King's Service, Vide War, (B. 1, &c. 


Knights Service, Vide Homage, (G. 1, &c. 
Writ of Services, Vide Droit, 83 ) 


Sedlioas. 


Vide Affiſe, (B. 2 ler of Peace, (D. 1, &c.) 
Seſſions of — a Parliament, Ny 


Setriement. 


Settlement, Yide Chancery, (3M. 3, 5. 3 
(3 Z. 1, &c.) 


Voluntary Settlement, Vi ide Qbinictry, M. 8—4 H. 9. 


40.7.) 
be of the den. Vide Faftices F Pruce, (B. 71, 
&c 
5 wrrtied Ute. 
5 Pide He, (Kg) 
5. 2 Severance, | 


Vide py (B. 10. 
Severance of Tithes, Vide Diſmes,.(1. 1, 2.) 


_ Sewrrs, 


To whom grantet.(oy⁊ ; woo nn — 


Authority of the Gee rie 


To w t Things it extends. 75 — — 


. eee — — — 


What Annoyances they may reform. — — 
they may do by Sure x. — 


What 
Jury, how ſummoned, 8 Milfs — 
Commiſſioners have a Court of Record; - 


0 what Caſes me have 1 — EGS 


Db, ( -Eine, K. . ]pU 
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When Commiſhoners may make a — 
For what Cauſes. 
How aſſeſſed. — — — — 
When the Charge ſhall be upon the Owner, —— 
When upon the Level. w— — 
Who liable within the Level. * — — 
Remedy for Aſſeſſment; DE va 

By Diſtreſs. — — — 

By Fines, Amerciaments, Ge. 

By Sale of Lands 3 | 
When Land may be fold. — — 

When not.. —rmmnm— 

Who bound by a Sale 
Account of Officers. — l — 


— 
| — — — 


Traverſe of Preſentment. — 

Decrees of Commiſſioners; 
What not. — — — 
Execution of Orders. — — — 


Remedy for Default of the Commiſſioners; 
By Certiorari. 
By Action. 


Sheep exported. 
Vids Julices, (5. 20.) 
Sheriff. 


Vide Viſcount. 


Sheriff*s Court, Vide County, (C. 1, 
Sheriff's Torn, Vide Leet, (A. B.) 


e 


ts, (O. 4) 


tion, (I. 4. 
Nora & of a Ship, Fige Nawigetias, (a K 


na c 


' hooking; -- 
Vide Juice of 2 . 4% Lee, 6.85 ) 


_ Siſanee.* 


— — 


— — 
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Maſter of a Ship, Vide Merchant, E. 5s e eke, ENS, 


Signls 


Tun I N. o R X. 


| Sſgnificavit. 
3 Vide n (B. 3. bee.) 
OY Sign Manual. 
| Vide Patent, (C. 7.) 
HA, 8 Kllver Mines. 
f 1 Vide Van. 6. — 
* . - Vide Eſghiſe, (N. 3.) 
Keeiungle Bill. 
Vide Obligation, (C.) 
Slander of a common Perſon, Yide Alion upon the Caſe 
for Defamation, (D. 1, Kc.) 
Slander of a 0 2 2 the Caſe for Defa- 
13 5 2 Title, Vide 255 upon 5 Caſe for Defa- 
12 | mation, (C. 1, &c.) 88 
: Vide Gardian, an 1, &c.)—Homage, (H.) 


Soldiers. | 


Pr C. 2.)—Uſes, (N. 1 
eee (8. 8.) 


Soltcitoz.. 
| Vide Aura, * I, &c.) 


S0lvie ad Diem. 
Vide Phater, (2 W. 29.) 


— —— 


Fs 


Th EMU Rx 


Souls. 
Cars of Souls, Vide Ecclefiaftical Perſons, (C. 15, ) 


. Speaker, 
Vide Parliament, (E. 5,—G. 14.) 


Special Damage. 
Vide Action on the Caſe for Defamation, (D. 30—G. 11.) 


Special Plea, 
Vide Pleader, (E. 1 5s &c.) 


Vide Dett, (A. 4.)—Temps, (G. 15.) 


Speech. 
Vide Parliament, (G. 7, 8, 99 


Spiritual Lords. 
Vide Parliament, (D. 2,—G. 10.) 


Spiritual Offices. 
Admiſſion to Spiritual Offices, Vide Probibition, (G. 4.) 


Spiritual perlons. 
Vide Diſmes, (C. 2.—E. 2, 8. lader, (= 8. 22. 95 


Spirituaities. 
Guardian of Spirituakies, Vide fe, (D- 26, 27.) 


Spoltation. 
A Diſmes, . 1.) 


1 unlawful. 
Vide Tuflices of Peace, (B. 42.) 


” 1 * „ 
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Spꝛinging 


Tur I N D E X. 


Spinging Uſe. 
Vid: Uſes, (K. 7.) 


Scabving. 
Vide Juſtices, (M. 14-) 


Stallage. 
Vid Market, * a.) 


' Standing mute. 
| Vide Juſtices, (X. 2.) 


Standing ſetſed. 
Vide Covenant, (G. 1, bee.) 


- Stannartes. 
Vide Courts, (L. 1, &. fe, (HH. 2.) 


Starchamber. 


Vide Courts, (K.) 


Seate Officers. 
Vide Officer, E.) 
Statute. 


(N. O.)—Forfeiture, 

* Parliament, (G. 10, &c. 
XR. 1, &c.)— Lr (E. 76—2 8. 1, Ce) Fre- 
ſeription, (F. 3 Fra (F. 8.) | 
Expoſition of 83 Vide Parliament, (R. 10, &c.) 
Recital of a Statute, Fide Aion upon Statute, (G, H. I.) 
—Pleader, (2 8. 3.) 

2 


Repeal of a Statute, Vide Parliament, 

Statute of Diſtributions, Vide Chancery, 

Statute againſt Gaming, Yide Pleader, (2 W. . 
- Statute of Limitations, Vide Chancery, 5 —4 W. 17. ) 
 —Temps, (G. 1, &c.) 
| Statute Vine, Vide os, . 


Statute Berben 5 


Vide Statute Staple. 


a= 


Vide Action upon 
(C. Folic 


Sul TT i D EF. 
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Statute-Staple. | 
Lener and Figure, by Page 
Statute Merchant and Staple, hs bound by i RN. — A. 470. | 
Recogniſance. — B. 471. 
As to other Recogniſances, Vidr in Obligation, (K.) 
In what Manner a Statute or Recogniſance binds, — C. 471. 


Execution upon a Statute” or Recogniſance; In what - 
Manner ſued ; 


Before the Mayor, Ge. 
Out of Chancery; 


8 — . . 


How the Recogniſance ſhall be certified, .poy q . 
Execution out of Chancery; 
By Levari. kw — — D. 3. 473. 
By Capiat þ laicus. — D. 4. 473. 
By Extendi factas. — — 2 — D. 5. 47% 
Liberate. — — — "mn td — D. 6. 47 4. 
As to an re upon an Elegit, Vide Execu- 
tion, (C. 14. 
As to ba Suit of the King, Vide Execution, 
(B. 3 | 
Re-Extent ; 
When allowed, —— — mmrmnmnm D . 
When not. — — — Z:ä— — | þ 8 5 = 
What Intereſt the Conuſee ſhall bave, —— — E:. 476. 
How his Intereſt ſhall be determined, —— ——— FF 476. 
Remedy if the Conuſee be fatisted, —— —— G. 477. 


Vide more concerning Statute-Staple in Dert, (A. 3.) 
Enfant, (B. 4.) 


Steward. 


Vide Copybold, (C. 5.—F. Toll. 5, Ce.) — nien of - 
1 (D. 7.) — Leet, (M. 1.) 7 * 

Lord High Steward, Vide Officer, (E. 4. 

Steward of the King s H chold, Vide Courts, (H. ö 


Stile. 


stile of a Court, Vide Copybell, (R. 8. Dun, (P. 6.) 
King's Stile, Pide Rey, (B.) | 


"Sins. 5 
Vide Fine, (I. 2.) 
Aa of a 8 Vide e Gor 54 Condition, 
L. 14 


Vide Parliament, (L. 11.)—Prerogative, (C. 1. &c 
D. 34, 35. Trade, ig 5, &c.)=War, (B. 6, 7 


Subm{fſion 


Tus L N D E X. 


Submiſſian to Award. 
Vide . (D. 1, &c.) 


Subornation. 
Pide n of the Peace, . * 105.) 


82 


Hubpoena 

Vide Chancery, (D. I.) 
. . Subſidy, 
Vide Parliament, (H. 13.) 


Subſtrattion of Tithes, 
Vids Prohibition, (G.7.) 


Succeſſion, 
Vide Bi, D. 1 J—Frandhiſe (F. 1 5 


N Kuggeſtton. 
Vide Grant, (G. 9. Tau, F. Sees, (H. 2.) 


Hutt. 


Privilege of Suit, Vide Attorny, * B. 17.)—Dett, 8. 11.) 
London, (L. 3 ) —Prerogative, . 8 5: ) Previ- 
lege, (C. 1, 2. | 

Continuance of Suit, vide Pleader, (V. 1.) 

Former Suit depending, Vide Chancery „ I. 1.) 

Surceaſing of Suit, Vide Action A e n the Oe upon Aſ- 


Jang, (B. 2.) 


- Suit of Eburt⸗ 
| Vid: Copybald, M. 73, 16, 17.) 
Avowry for Suit Vide Temps (6 Gt 14) 1 


3 Wo 


Pas TIC 


Vide Fubices of Peace, (C. 2.—D. 3, rene (C.) 
f —Proceſs, (D. 1, 9.—E. 1.)—Sewers, (C. 6.) 
Summons an 27 e (B. 19), OTE. 


4 
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Vide Temps, (B. z.) 
Kuperledeas. 
Vide Audita Querela, (E. 5 H —Certiorari, (EF. | 


H. 1, 2.) — Chancery, (4 Tann E , (D. 
_ 28,)—Pleagder, (3 B. (4%) a 


Superſtition, 
Vide Juſtices of Peace, (B. 15.) 


Superſtitions Uſes. 
- Vide Uſes, (M.) 


Supplica vit. 
Vide Chancery, (4 R.)—Forceable Entry, (D. 16, 17.) 


Supply. 
Vide Parliament, (H. 9, &c.—17.) 


Suppoſal. 
Vide Pleader, (G. 13.) 


Suppzeſſion of Riots, &c. 
Vide Forceable Entry, (D. 8,)—YJuftices of Peace, (B. 9.) 


Supzemacy. 
Vide Prarogatzve, (D. 17.) 
Sur Conceſlit, 
Vide Fine, (E. 14.) 


Sur Conuſance de-d2oit come ceo, &c: 
Vide Fine, (E. 9. 


Hur Conutance de dꝛoit tantum. 
Vide Fine, E. 13.) 


vor. V. Pd 8P | L Surety, 


— 
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»--Surety-- 


Vide Bail, (E. )—Chancery, 4D. 6, we 
| Surety of the Peace, Vide Forceable 20 (D. 1 6, &c.) 


Juſtices of Peace, (B. 5, 
Surety of good * 


Surgeoen. 


Vide Pbyſciam, (D.) 
EE 


Sur Gant and Render. 
2 ay I 3: 


 Surpluſage. | 
vide Pleader, (C. 4h, bu E. 12.—8. 28, 29.) 


Surpꝛile. 
Vide 4 (4 D. 22.) 


Surrender. | 


3 What ſhall be, In Fact. 
What ſhall be a Surrender in Law, Vide Poft, (. 14.) 


When without Deed. - —— 
When not. ———— | — 
What Eſtate may be ſurrendred,” - — — — 
What not. | — — 8 
To whom not. —̃ — — 
What will not be a De, — — 
Surrender in Law; 3 

What ſhall be. — — — 
What not. — — 
In what Manner a Surrender may be.. — — 
The Effect of a Surrender; 
The Eſtate is abſolutely determined between the Par- 
ties. — —— ö. — 


Or for the Benefit of a Stranger. I 
But not to his Prejudice. — 
When a Charge revives by the Avoiding of a Surrender. 
Surrender, how pleaded. 
9 more concerning Surrender in Bail, (Q. 2, &c.— 
3.)—Fine, (E. 11.) —Francbiſe, (G. 1. 3 
* 9.) — Patent, (G.) 
7 Surrender of. a Coprhol, Side cb. er. I, &c.) 


— 


, Surrebutrer, 
Vide Pleader, (L.) 
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72 W of Peace, (B. 5, 8 ) 
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A. 481, 
B. 482, 
C. 482, 
D. 482. 
E. 483. 
F. 483. 
G. 484. 
H. 484. 
1. 1. 485. 
*. 486. 
K. 488. 

1. 488. 
L. 2. 488. 
L. 3. 4809. 
M. 489. 
N. 4389. 


Surre⸗ 
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Surrejoinder. 
Vide Pleader, (I.) 


Surveyoz of Highways. 
| Vide — (C. 1, &c.) 


Suſpenſion, 


Suſpenſion ; What ſhall be. — — 
What ſhall be an Extinguiſhment ——— 
When by Extinguiſhment of Part, the Whole will be 
extinguiſhed. 

Or by Suſpenſion of Part, the Whole will be ſuſpended. 
When there ſhall be an Apportionment. | 

Or a Suſpenſion only for Part. 
When all the Services, &c. remain, and are not appor- 


ꝶ6ꝶꝙ6)u6 „ 


6ꝙ6)— — — 


SWanimore Court. 
Vide Chaſe, (R. 2.) 


Swearing. 
Vide Juſtices of Peace, (B. 23.) 


Synonymous UUoꝛds. 
| Vide Covenant, (D. a.) 


Vide Eſtates, (B. 1, &c.) and the ſeveral Ti tles referred 
to under 7 enant in Tail. 


Talia ge. 
Vide Ancient Demeſne, F. 3. — (He 9, me} 


Tarde. 
Vide Retern, Pia 


— 2 = Taxes. 


7 ide Chancery, (4 1 ren (H. q, 860. —Stot= 


land, (D. 8.)—Sewers, (E. 1, el. 7 
4. 


tioned, or e — — 
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A. 490. 
B. 490. 
C 491. 
D 492. 
E. 492. 
F. 492. 
G 
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Tempozal | 
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Tempoꝛal Courts, 
Vide Dafmes, (M. 5) 


Vide Hereſy, (B. 4:)—Prerogative, (D. 28, &c.) 


' Tempozal Lords. 
N Vide Parliament, (D. 3.—. 10.) 


„ | Temps. 


Time; How computed ; Indluſive or Excluſive. 


How the Year, Month, Day, ſhall be computed, Vide 


Ann. 
When b the Calendar or Lunar Month, Vide Ann. 
When the Commencement of a Leaſe is excluſive of 
the Date or not, Vide Eftates, (G. 8.) 
Of what Times the Law takes Notice; 


Of a Year and a Day. oi 
Vide Ann. 
Of the Calendar, ——— mmm n — — 
De Die Dominico. ——2— n — — 
Dies Juridici, | 
What are; 
The Terms; | 8 
Hillary Ter m. — — — — 
Eaſter Term. — — 66 *- ens; abs 
Trinity Term. — — — 
Michaelmas Term. 


How the Term may be a ire by Writ of 
3 — and the Effect of it, Vide 
aurnment, (A. 1, &c.) © 


Dies non curidici, 8 — 
What Things are lawful upon — a. 
The Term is only one Day; 
In what Reſpects. — ͤ — 
| | In what not. — — — — 
| Reaſonable Time. — — — — x — 
When Night is ee — — — 
When not. — — — 
Time of Limitation, 
In Actions Real; 
When reduced to 60 Vers. c— — 
When to 50 Years. —— — ? — 
When to 40 Years, —— 


When to 30 Years. ——— 
When to 20 Years, ——— 
f go N | 2 


Tempoꝛal 'Yurisdection. 
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In Actions Perſonal, RY 88 
When to 6 Vears. — — 


Vide Action upon the Caſe upon 2 8 — : 


H. 6, 7.) 
When to 4 Years. 
When to 2 Years. 


What Caſes are not within the Statutes of Limitations; 


Such as may not fall within the Time limited. — 
In which Seiſin is not traverſable, . 
Actions for Diſcharge, &c. 
Preſcription in Diſcharge. = 
Or by Que Eſtate. 
Avowry, Sc. not for Rent, or Suit. 
Actions upon Specialty, &c. 
Action by an Infant, &c. 


— —— — 5 


— ů—ů— 
; — 
— — 
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Or brought within a Year after Judgment or Out- 


— — 


lawry reverſed. 
Or where Promiſe or Proviſion is made for Pay- 

| ment, 
Pleading the Statute of Limitations and the Effect 
of the Statute. — ins 


— — 


Tenancy. 


Entire A Vide Abatement, (F.13.) 
Several Tenancy, Vide Abatement, (F. 12.) 


Tenant. 


Tenant to the Præcipe, Vide Recovery, (B. 3, 4.) 
Tenant in Common, Vide Abatement, (E. 10.—F, 6. 
Chancery, (3 V. 4. )—Deviſe, (N. 8. )—Efates, (K. 8.) 
Tenant by Curteſy, Lide Copybola, (K. 1 J—Efates, (D. 
Ro )—Waofe, (F. 2.) 
Tenant in Dower, Vide Dower, (C. I, 2, &c. aft, 
(F. 2.) 
Tenant in Fee, Vide hol, (C. 7. )—Deviſe, (N. 4.) 
Eſlates, (A. 1, &c.)— er, (B. 7.) 
Tenant in Tail, Vide Chanc „ (4 S. 1, &c.)—Copybold, 


Reference by 
Letter and Figure, by Page. 


G. 6, 
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(C. 8, 9. )—Deviſe, - (H.8.—N: 5 WW? ) —Diſcontinu- © 


ance, (A: 4.)—Eftates, (B. I, wy 75 8, 22, &c. 33.) 


cer, (B. 8.) 
Tenant in Tail aſter Poflibility Ce. Vide Eſtates, 
(C. 1, &c.) 


Tenant for Life, Vide Copybold, (C. 1 10. — | 


(N. 7.) — Eftates, (E. 1, &c.)—Offcer, (B. 9) — wel 


Wah, (F. 2.) 
Tenant for Years, Vide Eftates, (8. I, &c.)—Offcer, 
(B. 12.)—Waft, (F. 2.) 


Tenant at Will, Fi  Eftates, (H. 1, Kc.) — Ofen "I IL 


(B. 11.) 
Tenant by Sufferance, Vide Eftates (I. 1, 2. .) 
Vor. dg 
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Tender. 
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Tender. 


vi de Ae noon Aſumpfit, (H. 8.)—Con- 
dition, (L. 75 G. 2.—2 W. 28, 49.— 
3 K. 23—3 


Tenement. 


vids Gant, (E.2.)—Treſpaſs, (A. 2.) 


Tenet et Tenuit. 
Vide Pleader, (3 O. 3.) 


Penfions,  ——— www— — ð . — 


Vide Probibition, (G. 1) 


Tenure. | 
All "PIE % are held of the King. 


By what Tenures Lands are held, Vide Homage: 


To what Services they are ſubject, Vide 
To whom the Seigniory belongs and the Incident to 
it, Vide Seigniory, (A.) 
But the King holds of no One. 
Vid: more concerning Tenure in Dies, (C. 29— 
Juſtices of Peace, . 2.)— Var, IB. 1.) 
Tenure in Burgage, Vide Burrough, (E.) 


Term of Pears. 


vide Eftates, (&. 1, &c.)—Pleader, (2 V. 16.)—Receipt, 


(A. 1.)—Recovery, (B. 8.)-—Remter, (C. 7.) 


Term of Years to atiend.. inner, /* 
(4G. 5s) 


Truſt of a Term, Vide Chancery, a-. 19, Kc.) 


Texmoz. 


Vide Receipt, (A. 1B. Recovery, (B. 8.) 


The Terms. 


Vide Adjournment, (A.)—Tenys, (C.1, c) 
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ge Chancery, 


Reference by n 
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Terretenants. 
File Pleader, (3 L. 140 


Teſtament, 
Vide Deviſe. 


Teſtamentary Matters. 
Vide Proibition, (G. 16.) 


Teſtatoꝛ. 


Admin 3 11.) —- cer | G. > wa; 
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Vide Praceſi, bm 7. 


Teſt Att. 8 


Vide Mir, K. 5.) — lader, (2 S. a8.) 


| Teſte of a Writ. 
Vide Abatement, (H. 14.)—Mandamns, (C. 4.) 


'Teftmoigne, 


Witneſs; Who ſhall not be ; | 


2 — 


Nor Compos. 


Perſon convicted of Treafon'or Felony. 5 


Or any Infamous Man. —ô 


Jide more concerning Vi 
Evidence, (A. 3.) — Fat, * 


4.)— Parliament, 0 
L. 25. Trial, (B. 5. 


Threats. 


vide Battery, (D.)—Pleader, ( W. 20.) 


. Time. 
Niue Temps. 


| Nite Deſmes. 


Teſtatum Captas, 02 Ftert fatias. 
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Title. | 


7 + —— B. 17, 40. Pee (A. 5. )—Plader, 
C. 34. 36, 40, 41, 42, 49.—E. 21.—F. 13.—3 M. 


40.—3 0. 2. 


The ſeveral Kinds of Toll. 


Title of entry. 
Vide Diſcent, (D. 10.) 


Toll. 


Vide Prarogative, (D. 48.) 
Toll-Turn. 


Toll-thorough. 


Toll-traverſe. 


Who may demand Toll. 

When no Toll can be due. 

Who ſhall be quit of Toll; 
By Preſcription. 


By Grant. 
Remedy for Freedom from Toll; 


By 


Wr 


rit de efſendi quiet de Theolonio. 


By Action. 


Vide more concerning Toll in Aenne Demeſne, (F. 4. * . 


———— — 


nd 


— 


— 
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London, (L. 1 3 dhe, (F. i 
Toll-Booth, Vide Market, * 12.) 


Toit. 


)—Probibition, (F. . E. I.) 


*D.. 


- e "RIGS" Md." 
— 


— SGD. — . 
— 
— 


— 
8 — r 


— — m—ä 


— —— 


' 
. 
— 


Vide Droit, (6 5). 


Tombs. 


Vide Cemetery, (C. * 


Tonnage and Poundage. 


Vide Porliament, (H. 12. rad, (c. 1, Kee.) 


Touts Temps pull. 
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Vide Pleader, hs 


- Pide-Courts, (0. 
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Vide Pariſh, (Cui, 2.)—Lert . (0. 30 | 


00 
— 


hs 
BY 


* 
4 # 
n F 
© . , , 0 
* 1 \ 
1 
. 5 ® bl 
-. bd * ., © 'v » 2 
= 
.. — 4 * 
" N * * ” F 
W . 
* 


= * 


_ 


518. 


518. 
518. 
319- 


519. 
319. 


* 


520. 


520. 


520. 


Town 


Tus IN D BE X. 


Town Clerk. 
Vide Franchiſes, (F. 27.) 


Trade. 
Liberty of Trade; 


By Merchants Stranger s.k ĩ 
Remedy upon Diſturbance, —— 


—— — 


But an Alien ſhall not be a Merchant or Factor in 


the Engliſb Plantations in Ala, Africa, or Ame- 


rica. 


Importation reſtrained, — —=—— — 
By the King's Subjects; 
In foreign Countries. — 
Within the Kingdom; | 
bee nu they ſhall uſe a Trade by the Common 
W. 
When not. — 
Regulation of Trade; 


By the King's Charter. — — — 
Vide Poſt, (D. 1, 4.) 

Charge upon Trade; | 
Cuſtoms of Tonnage and Poundage, &c. 
Due upon Importation. — 
When not due. — — 
Drawback allowed. — — 
Aulnage. 
Search and Seiſure of Goods forfeited, and Pro- 

ceedings afterwards.ͤ— — — 
Reſtraint of Trade; 


— — —— — 


By the King's Charter. — —̃  — | 


Vide Ante, (B.) 
By By-Law or Cuſtom. 
By Contract. 
Monopoly. 
Vide . Ante, (B.) 
Reſtraint by Statute 
If he have not ſerved as an — ; 
Who are within the Statute. 
Who not. 
Remedy againſt the Offender. - 
Who may take or ſhal] be bound Apprentices, 
and how puniſhed or diſcharged, Vide Ju- 
ſtices of Peace, (B. 53, &c.) - 
vide more concerning Trade in Aclion on the Caſe for 
Deceipt, (A. 7.) —By-Law, (B. 3.—C. 3.) —London, 
(N. 6, 8 ant.—Navi gation, (I. 1, &c.)— 
Prerogative, (D. 38. )— Scotland, n 


— . — — — 
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. Vide Paroli, (A. 21.) 
Vor. v. Zo 8 R 
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A.1, 521. 
A. 2. 522. 
A. 3. $22: 
A. 4. 522. 
A. 5. 523. 
A. 6 523. 
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B. 524. 
8 525. 
. 525. 
8 525. 
C. 4. 526. 
C. 5. 527. 
C. 6. 528. 
F 
D. 2. 529. 
D. 3. 830. 
D. 4. zi. 
D. 5 532. 
D. 6 532. 
D. 7. 533. 
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Traverſe. 


Vide mene. L. Peace, D. 13)— 
Pleader, (6. 1, 0 ke. (D. 83, 
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File Adninay E. 0 M. 1.) — For feiture, 

2 1. 2, 3. Brin 1 4 75 e 
X. 13 v. 4. —Jlice: of Peace, * 2.) — Par- 

"Hans (. 28.) —Tofanigne, . — * 
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, Treaſure Trove. - e 
Vide Officer, N 9)-Waife (6) 1 | . 


Treaſurer. 


Lord High Treaſurer, * Courts, (D. 8 D Hulicu, TP 
(K. 8.)—Offcer, (E. 1.) e 
Treaſurer of a County, Vide Julie 4 . 5 70.) SID 1 


Vide hi, (Caylee, (K. 70 5 N 


 Trelpals. 
Treſpaſs ; What mall b be ; 


To Goods and Chattels. | "rn — 
To Lands and 8 3 
General Wrong. — | 
By Whom it lies Fo 
Treſpaſs quare Clauſum fregit, — — 
Vide PR, ( (C. 1.—D.) 8 
What ſhall be a ſufficient Poſſeffion. — — 
What not. — 
What ſufficient for Goods. 
General Treſpaſs, by whom it hes. — — 
gainſt Whom it lies | xc 
Treſpaſs guare Clauſum fregit, &c. — 
What Act makes a Man a Treſpaſſer ab Initis., — 
When Treſpaſs does not lie. — — — — 
Vide mote concerning 7 5 in Aion an the Caſe, 
I. 6. Di ſines, (M. 12 r 1. FIN 5 11 . 
Flader, (3: M. 1, &c.) "0 
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Triable a... 


Vide Plader; (E. = 4 


Tarn I: ND; E X. 


Triahle Iſtue. 


Trial. 


The ſeveral Sorts of Frial-  mnnnmmmm 4 — A. 

When Trial * be N Vide _— 

(A. 1, &c. — = 3 
The Antiquity, Number, Qualification, Exemt ption 
and CEO of Jurors, V 1% in Challenge, (A. 1, 
&c. 

What Proceſs * ſhall be againſt Jurars, Vide En- 


ft, (C. 1, &c 
Wien 'r: Trial ſhall be by Certificate of the 11 
Recorder, Marſhal, Ir. Vide Certificate. "| * 

By Record. | 2—ü88 
Trial by the juſtices; 

By Inſpection, 
When i it ſhall be. — — 91 — 
When not. — — — — 
How tried, —_  ——— kkw T — 
By Examination without Inſpection.— —— 
By Witneſſes. — 
Trial at Bar; When it ſhall be. — 
Vide more concerning Trial in 2 5 2 
Baſtard, (D. 2.) - Battell.— Chancery V.)— 
Copybold, (R. 17 , , (C. , 1 b (G. 445 
Infor mation, (8. nd Fubices, 0 9 i 5 
E Probibition, (F. Fo )—Pakes, (D. y 

Trial per Medietatem Lingus, Vide Alien, (C. 8.) 


Vide Aion upon the Caſe upon Trover.—Pleader, (2 1.) 


Troy Weight, 
Vide Leet, (I. 6. H nic f Peace, (B. go.) 


Vids Admiralty, (E. 8.) 


Truſt. 


Vide Action on the Caſe for Derripe, (A. 3. -E. 2; 3.) 
For Negligence, (A. 1.) 9 COTE 8.45% 
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2 s .- Vide Temps, Ws 
NT Uagabonds oꝛ Uagrants. 
* „„ Vide Julites of Peace, (B 5b, bee.) 

| | Fo” aloe Maritagtt. 
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Uenire Factas. 


Vide Enqueſt, (C. 1, &c. )—Phader, (2 8. 4 0. 
20,)—P roceſs, (D. 8.) 


Uentre Inſpiciendo. 
Vide Baſtard, (C.) 


'Uenne. 


u Mul N 
ment, (H. 1, &ce.)—Phater, (8. 90 


Vide Chaſe, (Q 2.) 


Verdict. 


Vide Abatement, (I. 34.) — Amendment, (P.) — Appeal, 
(G. 14. )—E/oppel, (E. 10.)—Evidence, (A. 5,)— 


| Pleager, (C. 87,—E. 38.—R. 13.—8. 1, &c.) — 


Prerogative, (D. 704) . 
Uert. 
»- -Pide Chaſe, (N. I, &c.) 


Ueſted Remainder. 
Vide Eftates, (B. 17.) 


Utcar. 
C7 EL Vide Eccle 22 Per ſons, - 10, be) 


Atcarage. 
Vide Reclefaftical Perſons, (C. ro, 


Uictuals and Uictuallers. 


Vide Tuftices of Peace, (B. 32, 87, &c.) 


Videlicet. 
Vide Paroli, (A. 8.) 


Ut et Armis. 
vide Aftion on the Caſe, (C. 3. Phat, * 1 
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Uiew. 
When i it * a — — — 
When not. 
Vide more concernin View in Abatement, 25.— 
Porceable Entry, (D. 1, 14. ee ee 1. 3: — 
30. 21.) : 
Utew of Siege 
3 2 a 8 Vide Leet, (A.) | 


Ut 1aica amovenda, 
Vide Efghfe, (N. 12.) 
un. 


Vide Abatement, or 18.)—P arifh, (C. I, 2.) 


Ullenage. 
Villenage. — — — — 
Villein. — — — — 
Remedy for a Villein; 

Nati uo habendo. — — 
When the Sheriff cannot ſeiſe upon him.? 
Libertate Proband. — 

Vide more N u Vi ! in Aue, 2 1.— 

Homage, (D.) : 

Sheriff; 9255 | | 

Who may be. — — — 

How he begins his Office, —_ — — 
ties of a Sheriff; 5 

Under- Sheriff. — — — 

County- Cle. — — —. —— 

Deputies to the Sheriff for Replevin, Ge. — n 

The Authority of a Sheriff; 

Judicial. — — 
To ſuppreſs Inſurrection; 

When he ſhall take os Poſe. - * —ͤä ( 
When he has no Juriſdiction.ͤ— 
Miniſterial. — — — 


8 To collect the Rights of the * — — 
f Remedy againſt a Sheriff 3 

For Neglect of his Duty. 
Vide Po, (F. 2.) 
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What a Sheriff may or may not dag 


| In Perſon. * — — — m—_—_— 
. Pide Ante, (C. 1, 3. 
By his Officers, | — — — 
What Fees he may take. — — 


Remedy for his Fees.( — Fr 2 


Sheriff's Account; 
When it ſhall be made, and of what Things. — 
Of what Things a Sheriff ſhall not be charged, —— 
How enforced to make his Account. — — 
How the Sheriff ſhall be diſcharged by Qutetus, — 
Charge of his Patent and Account. — 

Vide more concerning Sheriff” in County, (B. 1, &c.)— 
Dignity, (B. 5.) Faces of Peace, (D. 6, $)—Em- 
don,—Pleader, (2 W. 25. em, S 8. }—Retorn, 
(F. 1, &c.) 


Utſitoz, 
By whom Viſitation ſhall be made ; ? 
By the King. — — — 
How he viſits; 


By his Chancellor. — ͤ — — 

By Commiſſioners —— — — 

y a Patron. 

By the Metropolitan. 
By the Ordinary ; 

Who ſubject to his Viſitation. — — 

Who not. 


F ·˙ꝛmm 2 


a — — e — 


How the Viſitation fhalt be node; 
By the Biſhop himſelf ——— — — 


By the Archdeacon. — — 
Offences inquirable at a Viſitation.ͤ— — 
By what Means Inquiry call be made; 

By Preſentment. — 

By Inquiry ex O — — — 

By * 22 of a N _ 
By a Special Viſitor, —_ — —— 


What Authority he ſhall have. —— ——— 
Determination of a Viſitor final. _ — — —— 
How his Power ſhall be exerciſed. ——  ——— 


Remedy if a Viſitor acts TT to F — — 


— E299 
Vide Arbitrament, . 


AUAncoze put. 
| Vide Phader, (a X. 5.) 
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Reference by Reference 
Letter and Figure, by Page, 

E. 1. «558, 

3 5 
Re. © 
„ 

535 5; 

R - 

3. 563. 

4. 563. 

5. 564. 
i 

A. 1. 564. : 

A.2. $6 

A. 3. $65. 

A.4 .. 

K. 

A. 6. 566. 

A. 7. $66. 

A. 8. 366. 

A. 9. 567. 

A. 10. 567. 

A. 11. 567. 

A. 12. 568. 

A. 13. 568. 

A. 14. 569. 
A. 15. 568. 
B. 568. 

Q. 569. 
D. 569. 
E. 569. 


Under- _ 
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Union. 


Tun IN D E X. 
| Underſheviff. 


vide Pleader, (28. 21.)—Fiſcoun, (B. T 


| Union. | 


As to the Union of Churches, by whom it ſhall be 


made, and the Effet of it, Vide in Advowſon; - 


F. 1, &c.) 
1 to the Union between the E e of England 
and Scotland, Vide in Scotland, (D. 1, &c.) 
As to the Union of Wales with England, V ide i in vl 


„„ „ 


Unity. 
Vide Diſmes, E. 9.) 


Univerſity, 

Univerſities, what are. th | 
As to he Courts of the Univerſities, Vide Courts, (M. ) 
As to the Conuſance of Pleas 8 Vide Courts, (M. 


—P. 2, 4.) 


Oxford; The Privileges, 3 eee ee ee 


_— and School-maſter. ee, ene e en 


Unlawful Att, 
Vide Tufts, (M. 10.) 


Adluntarr Bond. 
Vide 2 ncery, (4 D. 22.) 


Uoluntary Conveyance. 
Vid Chancery, (2T.g, 16.—3 M. F.) 


Voluntary Settlement. 
Vide cdu, (3 N. n. 9.) 


Uoting in daten. 


Reference by 


Reference 


Letter and Figure, by Page. 
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Quouchee. 


Tus T1: N: D EI. 


- Uonchee, 


Vide Eflates, (B. 29.)—Youcher, (D. 1, &,—E,—P. 
4, 2) 


Uoncher. 
Voucher; 
In what Actions it lies. 
How it ſhall be made, ——— 
When Cauſe ſhall be ſhewn. 
Counterplea of Voucher ; 
By the Common Law. 
By Statute. 
Revoucher. 
What Proceſs ſhall be againſt a Vouchee 
If he be an Infant. 
If he be a Foreigner. 
Vide Poft, (H.) 
Count againſt a Vouchee. 
Pleas by him 3 
In Abatement. 
In Bar. 
Judgment. 
Foreign Voucher, — — — — 
Vide more concerning Youcher in Abatement, 
Courts, (O. 2.)—Eftates, (B. 28. )—Garranty, (K. 2.) 
Pleader, (2 V. 18,—3 A. 6.—3 E. 5.) 


Uſage. 


Vide te Adniraly (E. 13. )— Copybold, (S. 1, &c.) e- 
land, (F.) —Præſcription, (E. 2.) 
Uſage of Parliament, Vide n (G. 1, Sc.) 


Uſes ; By the Common Law. 
Since the Stat. 27 H. 8. 10. 
What Uſes are executed by the Statute. 
Ho raiſed. 
How declared; 
What ſhall be a ſufficient Deed for i it, 
To what Uſe it ſhall” be, when there 1 is no Declara- 
tion. 
To what, when different Declarations. 


* — 6 — _ 
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To what, when the Declaration is not 'by « all Par- 


ties. —— 
Who may be ſeiſed to an Ve.” 2323 44 — 
Who not. wn eb 
Who may give or take an Uſe, ——— 
What Intereſt the Feoffee to Uſe has | in the Land. — 
| What the Cui que Uſe. 
. V. 
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Limitatioll of Uſes j 


What Conſideration will be ſufficient, © — — 
To whom an Uſe limited ſhall atiſ . 


«i *When it ſhall ariſe by the. Feoffment, i or. by a 


ſubſequent Deed, —— — — 
When it ſhall ariſe upon a Condition, Te. performed. 
What ſhall be a ſettled Uſe. — 
Vide Eflates, (B. 16, 17, 18.) 
What a Contingent Uſe. — — 
A Springing or Reſultin Uſe. — — — 
ide Executory Deviſe. in Deviſe, (N. 16 . 


Uſes, How deſtroyed; 

By Feoffment, &c. ——  —— —᷑Ü¹ 

Vide Poft, (L. 6.) . 

By a Power of Revocation ; 
What ſhall be a good one. 
By what Words. 

Vide Ante, (D. 1.)—Poar, (A. 2.) 
How a Power of Revocation ſhall be executed ; 
What will be a good Revocation. — 
Vide Poiar, (C. 1, &c.) a8? 
What not. 


$4 


4 * 
* 
7 
1 — — — 
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When a defective Revocation ſhall be aided 


in Equity, Vide Chancery, (4 O. 6.) 


When a Power of Revocation will be extinguiſhed. 


or deſtroyed, = 
Vide Poiar, (D. E.)— Ante, (L. 1.) 


What Uſes are ſuppreſſed as ** j — 


Charitable Uſes; 

What are, * 
Relief of the Poor. — — — 
Soldiers or Mariners diſabledl. — ͥ — 
Bridges, Fe. — — — — — 
Orphans. — — —— — 
Houſe of Correction. — — — 

Poor Virginskk(-võ — — — 
Decayed Tradeſmen, &c. — — 
Priſoners and Captives. — 


A of poor Inhabitants and other Cha Charities not 


ſuperſtitious. 


What d 
Uſe. 
How expounded, 


By whom the Appointment may | be. Sz — . 


Joriddition for Charitable Uſes | OT 


By Commiſſion. . 
Uſes, Vide Chancery," (4 N. 1, KN 


Who may be Commiſſioners. _— 
| What Inquiſition ſhall be good; | "yy 
As to a Gift to a charitable Uſe,. .— — 
What not. — — — 
As to Miſemployment. — — — 


” What Caſes are exempt from the * Yo — 


Reſerenee 


—̃ — — 
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all be a 000 Appointment to a Charitable : 


— — — — — — — * 


How Relief ſhall be in Chancery for charitable 
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Reſerenee 
Letter and Figure, by Fage, 


587. 
588. 


588. 
589. 
589. 


589. 


590. 


591. 
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: ue Copies, Vide Plaue, (2 W. 6.) 


Una: ger of Law. 
Vide Plrader, (2 W. 43-—2 X. 4) 


Reference by 
. Louer bnd Figure 
Decree by the Commiſſioners; | 
» Who ſhall be ſummoned by them. N. 20. 
By what Commiſſioners it ſhall ON. - — N. 21. 
How the Decree ſhall be made. — N. 2a. 
Who are bound by the Decree, —— — N. 23. 
It muſt be certified to Chancer. — — N. 24. 
Exceptions to the Decree. — N. 25. 
Chancery may confirm it and make Execution. N. 26. 
Or enlarge or annul it. 3 
vide more concerning Uſes in Chancery, (2 N. Fs &c. * PR ATM 
Remitter, (C. 6.) 
Uſurpatton. 
Uſurpation of a Church, Vide Eſziiſe, (H. bh 1 5.) 
Uſurpation by the Pope, Vide ues (A. * 
B. 1, &c.) 
uturr. 
Uſury, what ſhall be. — — — A. 
What not. — — — — zZ. 
Puniſhment of Uſury. — — Ci. 
Puniſhment of Brokage.— — — D. 
Vide more concerning Uſury in Pleader, (2 G. 7.) ; 
 Utlagary. 
Outla — — | — —— — A. 
In what Caſes it lies — — B:. 
How to to Oulawry, de Poder, CW. 4, x.) 
How an Outlawry ſhall be avoided; | 
For what Cauſes, —- — — C.. 
When avoided; n 
By Plea. — +. > 6. — — — 6 , 
By Motion. —̃ ——̃— —gL—i C. 3. 
— ——— — ==, C. 5. 
Forſeitare by Oudauryr 1 1 
In Treaſon or Felony. —— — — 5 I, 
In Perſonal Actions Z — | 
What 1 are forfeited. —T ?: — v. 2. 
ee thall-be. - — — 0D. 4. 
How Advantage ſhall be taken of it. - — — 0D. 
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Reference 
by Page, 


686. 
696. 

606. 

606. ö 


607, 


607, 


607, 


| bop 


612. 


612. 


614. 
615. 


616. 


616. 


617. 
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. Sew 
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Mages. 


Wages of Mariners, Vid. Admiralty, (E. 15.) 
. of Servants, Se. Vide * of Peace, (B. 51, 60. ) 


Bona fugitivorum et in Exigend pofitorum. 


Bona Feælmu m. — — — 
Bona Confiſcata. N rr 
Deodand ; ; | 


What ſhall be. — — 
Treafare-trove, | — 
Mines, TI © 

Of Gold or Silver. 

The Stannaries —— -! —ʃͥ⸗ — 


Vide Courts, (L. 1.) 
6 3 Waiver. 


Vide Baron and Feme, (R.—S. 4, &c.— T.) —Plader, 
| (R. 15. 1 228877 
218 : of — , Wales. 


Wales, 
Part of the Dominion of England. — — 
f Subject to its Laws. — — — 
” Shall have its proper Counties, —— — — 
What Proceſs goes to Wales out Na the Courts of Weſt- 


 minſler 3 | | 
Mandatory Writs. — — — 
s Utlagatum. | — — — — 
What Proceſs does not go tbhit ber. —2u:ĩfͥ 


* 


Trials for Lands, &c. in Wales. 
Vide more concetning Wales in Acbias, (N. a.) 


155 Soldiers are to be Tevied for the Land or Se 
Service, Vide in Præregative, (C. 2.) 

Service of the King in his Wars ; - 

By Tenure. — — — 

By Contract. — — — 
By Commiſſion of Array. — N — 
What Arms every one ſhall keep. 
Remedy againſt a Deſerter, —— — — 


won) 
1 5 


| Po and . dy — 
A. . 619. 
A. 2. 619. 
B. 620. | 
. 621. 
D. 621. 
E. 1. 621. 
E. 2. Gaza. 
F. 623. 
G. 624. 
H. 1. 625. 
K 2. 68g. 
A. 1. 626. 
A. 2. 626. 
A. 3. 626. 
| B. 1. 627, 
B. 2. 627. ; 
G. 627. 
D. 628. 
ie 
| . 
B. 2. 
B. 3. 
B. 4. 
B. 5. 
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Reference by 
. Letter and Figure. by Page. 


| Batthe kung EE TD 2 for the Levy 
ing of Forees without Authority of 
Fide Parliament, (H. 22.) 


Vide more concerning Mr in Diſcent, (D. 1 
"7 * 4. 9 (C. F, &e 


„ Ward. 
Vie Gardian, (H. 1, &c.)—Prarogative, (D. 59.) 


2 * 6 —_— . Pp 


Warden of the ane Pere Pide Franchi 3. 
Warden of the Fleet, Lide Chancery, (B. "5 6 + 


Wardmote. 
Vide Courts, (O. 6.) 


Warrant. N 
Pide Forceable Entry, (D. 18, 19. —1 „6K. 
6, lade 0 K. 2 26 4 5 (1 : 


Warrant of Attozny. 
Vide i I, 2.)—Attorny, (B. 7, 0 


| Uſaxranty. 
Vide Garranty. 5 


Warrantia Charee, Vide 0 — 0. I 1)—Phode, 
(3 N. 1, &c. ) | 


\ 


- Warren, 
Vide Choſe, (DF. ) 


. [ 
h Waſft, 
* *® "2 
* 


Wat By the Common IL] | 5 VIS. 

3 rhibition of Waſt. n —— | — A, 1. 
Action of Waſt. — — — — A. 2. 

Waſt, By the Cuſtom of London; + 


And Writ of Eftreptment. | - ant — — 32. 


' am_— 


Vox, V. „„ 


Nor for Maintenanee of the Perce, 3. 


Reference 
630. 
63a. 


_ -- = 
633. 
633. 


: - Refirnace by. Reference 
T by Page. 


Waſt, By the Stat, of 2 . = C. 1.” 634. 
"oF whom not; — — — — — . 636. 
Againſt whom it liese. —T, . — C. 4. 36 
Againſt whom not. — ͤ — C. 5. 
Waſt, What ſhall be. r — — 0. 1. 
In Houſes. %%% K g! — pips D. 2. 
In Gardens, GSW... ::!ü- :! — PD. z. 
In Land, Meadow, G c. — — — Ks 
In Wood, 8c. — — — D. 5. 
What ſhall not be Waſt.. 
In Reſpe& of the 7 E. 1. 
If the Place be not demiſed. x. :! — E. 2. 
Or demiſed without e — — E.z. 
If done by Default in TIT — E. 4. 
Penalty for Waſt; A and 4 SP: 
Done by Guardian in Chivatry. N F. 1. 
Done by Tenant by Curteſy, Dower, for Life, or for 
Vears. — . — F. . 
As to Proceſs, Count, Pleas, View, and Judgment in 
Waft, Vide in Pleader, (3 O. 1, &c.) 
Vide more concerning Waft in Chancery, (D. 11.—4 X. ) 
—Chaſe, a I, ce.) —Copyboll,, 3-)—Plater, 
(3 O. 1, &c.)—Probibition, oh 16. . 
WN a 
7 23:5 TIS 
Chimin. 
weights 8 and „ PeaCures. 
Vide Fuftices of Peace, (B. 31, 99, Ke. Kn. (L. 6, 
&c.)— Money, (B. 1.) 
Mhipping. a Y 
Vide Tumbrel, (C.) 
| _ Widow. 
| ' Vide Dower, 
Wight, Ille of. 
„ e 0 6 50 ek 


E 


Vide Barm and me —Capaci, (D. 2.) 


Sc 1 N Du D 79 


Wine and Wine Licence, 1 
d | , F Reference by Reference 2 
Letter and Figure. by Page. 


vile Yuftizes of Peace, (B. 100.) —Landm, (K. 5.) OP 


UW, 


Vide Chancery, (3 A. 1, &c,—3 T. 3 ee. )—Condittion, 
(A. 4. Deviſe. 


, Witchcrate, 
Vide Juſtices, (S. 13. — Juſlices of Peace, (B. 13.) 


TWithernam. 
Vide Pleader, 3 K. 1, &c.) 


ä Witneſs. | « 
Vide Teftmoigne. . 


Woods. 
Vide Chace, (N. 5 6, 7. — Diſimet, (H. 3. 4. 2 42 


Wood-ftealers. 
Vide Fuftices of Peace, (B. 86.) 


Woodward, 
Vide Chace; (Q., 5.) 


TUool, | 
Vid: Difmes, (H. 7.) 


- 


W Fate. lake. WIA r 4 wp 
Vide more concerning Wreek in Admiraly, G. * 


Mer, (G. 10.) PA 
| | Vide 7 0 I £ ' 
hr 3 * of Uriting. 
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Wear Day and Maſt. 
Vide Ati Your ef Ha. 


- 1 


s. 
kN 
\ th os das 


©. 


